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PRELIMINARY STATEMENT 
 

On September 6, 2016, Plaintiffs Fredrick Perkins (“Fred”) and Alice J. 

Perkins (“Alice”) (collectively, “Plaintiffs”) filed an amended complaint against 

Defendant United States of America (the “Government”) seeking a refund of income 

tax, interest, and penalties illegally and erroneously collected by the Government.   

(Docket Entry No. 7).  After the Government moved to dismiss, United States 

District Court Judge Lawrence J. Vilardo (“Judge Vilardo”) denied the motion, 

noting the case presented “an issue of first impression,” and finding “the plaintiffs 

have plausibly stated a claim for relief under two treaties with the Native American 

Seneca Nation.”   (Docket Entry No. 24 at 1).   Plaintiffs now move for summary 

judgment. 

STATEMENT OF THE CASE 

Alice Perkins, doing business as A&F Trucking, is a sole proprietor who 

reports income on a cash basis.1  On federal income tax returns filed in 2008, 2009, 

and 2010, Alice reported her deductible business expenses as exceeding her taxable 

revenue.2  Alice also reported revenue from the sale of sand and gravel mined from 

the land of the Seneca Nation of Indians (“Seneca Nation”), but claimed these 

revenues were exempt from federal taxation based on specific language contained 

                                                           
1 See Statement of Undisputed Material Facts in Support of Plaintiffs’ Motion for 
Summary Judgment, dated May 18, 2018 [“Rule 56 Stmt.”], ¶¶5, 14. 
 
2 Id. ¶25; see, also, the affidavit of Alice J. Perkins, sworn to on May 15, 2018 [“A. 
Perkins Aff.”], ¶¶9-10. 
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within federal treaties with the Seneca Nation.3    The Government audited these 

returns, making adjustments to income and expenses for 2008 and 2009, but 

making adjustment only to income in 2010.4    For each year, the Government 

adjusted the business income to include revenue generated from the sale of sand 

and gravel, mined from the lands of the Seneca Nation.5 

After making these adjustments, the Government sent Fred and Alice notices 

of deficiency setting forth assessments for taxes, penalties and interest allegedly 

due for each tax year.6   They have challenged the assessment for 2008 and 2009 

before the United States Tax Court (the “Tax Court”).7  The Tax Court has issued no 

final determination or judgment in that matter.8 

For the 2010 tax year, Alice and Fred paid the tax, interest and penalties 

demanded by the Government,9 and then filed a timely claim for refund with the 

Government.10   When more than eight months had passed without any response 

from the Government as to their refund claim, Fred and Alice timely commenced 

                                                           
3 A. Perkins Aff. ¶9; Rule 56 Stmt. ¶¶15-19. 
 
4 A. Perkins Aff. ¶¶11, 13. 
 
5 Rule 56 Stmt. ¶20, Docket Entry No. 43-2 at 1.   
 
6 Rule 56 Stmt. ¶¶20-21. 
 
7 Docket Entry No. 43-2. 
 
8 Id. at 20; Docket Entry No. 48 at 3. 
 
9 Rule 56 Stmt. ¶22.   
 
10 Id. ¶23.  
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this action.11    

This Court has jurisdiction to hear cases arising under the Constitution, laws 

and treaties of the United States.12  U.S. Const., art. III, §2.   In 1794, the 

Government entered into its third treaty with the Seneca Nation to reaffirm “all the 

land within” the treaty-defined territory: 

to be the property of the Seneca Nation; and the United States will 
never claim the same, nor disturb the Seneca Nation, nor any of 
the Six Nations, or  their Indian friends residing thereon, and 
united with them, in the free use and enjoyment thereof; but it 
shall remain theirs, until they choose to sell the same, to the people 
of the United States, who have the right to purchase.  (Emphasis 
added). 
 

Treaty of 1794 with the Six Nations [“the Canandaigua Treaty”], November 11, 

1794, 7 Stat. 44, 45, art. III).   Later, in 1842, the Government promised:   

to protect such of the lands of the Seneca Indians, within the State of 
New York, as may from time to time remain in their possession from 
all taxes, and assessment for roads, highways or any other 
purpose, until such lands shall be sold and conveyed by the said 
Indians, and the possession thereof . . . have been relinquished by 
them. (Emphasis added). 
 

Treaty with the Seneca, May 20, 1842 [“1842 Treaty”], 7 Stat. 586, 590, art. 9th. In 

the later treaty, the Government set aside a portion of an Indenture conveying title 

to the Cattaraugus and Allegany Reservations to Thomas Ludlow Ogden and 

Joseph Fellows and ensuring the Seneca Nation, notwithstanding said Indenture, 

would “continue in the occupation and enjoyment of the whole of the said two 
                                                           
11 Id. ¶24. 
 
12 Docket Entry No. 7 ¶3. 
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several tracts of land, called the Cattaraugus Reservation, and the Allegany 

Reservation with the same right and title in all things, as they had and possessed 

therein immediately before the date of said indenture . . . .”  Id. at 587, art. 1st; 

Seneca Nation of Indians v. New York, 206 F. Supp,2d 448, 524-25 (W.D.N.Y. 2002) 

 The Seneca Nation and its people still occupy and enjoy the treaty-defined 

land known as the Cattaraugus and Allegany Territories.13  The gravel pit at issued 

in this case is located on the Allegany Territory,14 and within the 1365 elevation 

flood plain for the federally-constructed Kinzua Dam.15  

Alice Perkins is an enrolled Seneca16 whose childhood home was torn down 

by the Government when the U.S. Army Corps of Engineers built the Kinzua 

Dam.17  She continues to live on the Allegany Territory with her husband,18 

adhering to the customs, laws and traditions of the Seneca Nation.19    

The Seneca Nation had given “Alice Perkins d/b/a A&F Trucking” permission 

and exclusive rights to mine and sell sand and gravel from land located on the 
                                                           
13 Ward v. New York, 2003 WL 22384803 at *1 (W.D.N.Y. 2003)(“this Court takes 
judicial notice of the fact that the sovereign territory of the Seneca Indian Nation 
consists of the Allegany Indian Reservation, the Cattaraugus Indian Reservation     
. . . .”).  
 
14 Rule 56 Stmt. ¶8; A. Perkins Aff. ¶¶25,27. 
 
15 A. Perkins Aff. ¶¶36-40, Exhibit C. 
 
16 Rule 56 Stmt. ¶1 
 
17 A. Perkins Aff.  ¶37. 
 
18 Rule 56 Stmt. ¶3.  
 
19Rule 56 Stmt. ¶¶4, 13.  
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Allegany Territory.20  In 2009, however, the Seneca Nation imposed a moratorium 

on all mining, and denied an application from Alice to renew her mining permit.21  

Alice immediately stopped her mining operations,22 but was later given permission 

by the Seneca Nation to sell the stockpiles of sand and gravel mined prior to June 

13, 2009,23 the date the moratorium went into effect.24 

By the end of 2009, Alice had moved all useable, mining equipment, except a 

single loader, from the pit.25  Alice assigned one employee26 to operate the single, 

950F CAT loader that remained in the pit, so sand and gravel could be loaded into 

dump trucks after product was sold.27   

Alice claims only the revenue generated from the sale of stockpiled material, 

mined prior to June 13, 2009 is exempt from federal taxation.28   She claims no 

                                                           
20 Rule 56 Stmt. ¶¶8, 9, 12, 13.   
 
21 Id. ¶¶10-11; A. Perkins Aff. ¶¶57-58.  
 
22 Rule 56 Stmt. ¶11. 
 
23 Rule 56 Stmt. ¶12. 
 
24 A. Perkins Aff. ¶¶57-58, Exhibit F. 
 
25 A. Perkins Aff. ¶64. 
 
26 Id. ¶67; Affidavit of Fredrick Perkins, sworn to on May 16, 2018 [“F. Perkins 
Aff.”], ¶¶15, 17. 
 
27 A. Perkins Aff. ¶64; F. Perkins Aff. ¶17. 
 
28 Rule 56 Stmt. ¶15; A. Perkins Aff. ¶75. 
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deduction for business expenses associated with tax-exempt revenue29 including, 

but not limited to, wages and benefits paid to the employee while working in the 

pit,30 expenses relating to repair and maintenance of the 950F CAT loader,31 and an 

allocable percentage of other business expenses.32  She does not claim trucking 

charges and delivery fees associate with the sale of sand or gravel are tax-exempt 

and has reported such charges and fees as taxable income.33   Plaintiffs have 

submitted sufficient evidentiary proof that Alice’s deductible business expenses 

allocated to the undisputed taxable business revenue exceed the undisputed amount 

of taxable business revenue.34 

ARGUMENT 
 
I 
 

THE LAW OF THE CASE DOCTRINE NARROWS THE LEGAL  
ISSUES TO BE REVIEWED ON SUMMARY JUDGMENT 

 
In their motion to dismiss, the Government presented this Court with five 

arguments to support dismissal: (1) the income was not derived from allotted land 

held in trust by the Government; (2) neither the Canandaigua Treaty nor the 1842 
                                                           
29 Rule 56 Stmt. ¶25; A. Perkins Aff. ¶¶104-107, 108, 110-111, 120-142, Exhibits M-
Z. 
 
30 A.Perkins Aff. ¶¶119-123, Exhibits M, N, Q, R, S, T.  
 
31 A. Perkins Aff. ¶¶110, 117, 136, Exhibit M, N, O, P; F. Perkins Aff. ¶¶22-25, 27-
35, Exhibit A. 
 
32 A.Perkins Aff. ¶¶124-133, Exhibits M, N, O, P, Q, R, S, T, U, V, W, X. 
 
33 A. Perkins Aff. ¶76. 
 
34 Rule 56 Stmt. ¶25. 
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Treaty contains any express language supporting a federal income tax exemption; 

(3) no court has ever found these treaties create an exemption from federal income 

tax; (4) at best, these treaties only prevent state taxation of real property; and (5) 

these treaties protect land, and not gravel removed from the land.  (Docket Entry 

Nos: 9-1, 15, 19, 24).  Although the Government’s arguments later found success 

before the Tax Court, Judge Vilardo rejected these arguments, as a matter of law, 

and denied the Government’s motion to dismiss. (Docket Entry No. 24). 

Plaintiffs have never disputed that the land held by the Seneca Nation and 

its people is not allotted land held in trust by the Government.   Plaintiffs do not 

claim a federal income tax exemption under the General Allotment Act or any other 

similar enacted federal statute. As this Court stated in its report and 

recommendation, “any cases decided under the General Allotment Act” need not be 

addressed “unless those cases contain principles that apply more broadly.”  (Docket 

Entry No. 14 at 7). Instead, both Judge Vilardo and this Court focused on whether 

specific language within the Canandaigua Treaty and/or the 1842 Treaty “evinces 

some intent to exempt Indians from taxes like the income tax.” (Id. citing Choteau v. 

Burnet, 282 U.S. 691, 697 (1931)).   

Judge Vilardo recognized this case involves “an issue of first impression,” but 

found dicta within decisions of two circuit courts supported such an exemption 

claim.  (Docket Entry No. 24 at 1).  Judge Vilardo further observed the general 

definition of gross income (i.e. “all income from whatever source derived”) “must be 

applied ‘with due regard to any treaty obligation of the United States,’” citing § 
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894(a)(1) of the Internal Revenue Code.  (Id. at 4).    “Given the exemptive language 

of the Canandaigua Treaty, the principle of liberal construction of Indian treaties, 

and the close connection between mining gravel and ‘enjoyment of the land’,” Judge 

Vilardo held “taxing income from gravel mined on land that is part of the Seneca 

territory interferes with the free use and enjoyment of that land.”  (Id. at 7). 

Addressing the argument “that even if the Seneca Nation has a tax 

exemption under the Canandaigua Treaty, the plaintiffs, as individuals, are not 

exempt,” Judge Vilardo ruled the Canandaigua Treaty benefits not only the Seneca 

Nation itself, but also its “Indian friends” residing on and using the Seneca Nation’s 

land.  (Id. at 9).   Because Alice Perkins, as an enrolled Seneca having the exclusive 

possessory interest to mine and sell sand and gravel from Seneca land,  “plaintiffs 

thus have stated a plausible claim for relief as ‘Indian Friends’ under the 

Canandaigua Treaty.” (Id. at 8). 

Judge Vilardo then rejected the notion the 1842 Treaty protected the land 

only from state taxation and the narrow reading given to the decision of the United 

States Court of Appeals in United States v. Kaid, 241 Fed. Appx. 747 (2d Cir. 2007). 

(Docket Entry No. 24 at 9).   In Judge Vilardo’s view, Kaid was an irrelevant, non-

precedential summary order.  (Id.).  More importantly, “there is no reason to believe 

the [Second Circuit] even considered – the issue presented here.” (Id. at 10).  Judge 

Vilardo ruled the plain language of the 1842 Treaty “protects ‘the lands of the 

Seneca Indians . . .  from all taxes.’” (Id.).   

Finally, Judge Vilardo concluded any argument distinguishing “taxing land 
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and taxing the gravel that makes up that land cuts the baloney too thin.”  (Id. at 

11).   

Given the liberal principles of treaty construction that apply here, 
there is no reason to believe that one rule would apply to taxing the 
dirt, gravel and foliage that make up the property and another to the 
property itself . . . the language of the 1842 Treaty provides no reason 
to distinguish between exemptions from what we think of as a real 
property tax and exemptions from a tax on what makes up that real 
property.  So the government’s motion to dismiss is denied under the 
1842 Treaty as well. 

 

(Id. at 10). 

 Judge Vilardo’s Decision and Order is now the law of the case.  The law of the 

case doctrine “holds ‘that when a court has ruled on an issue, that decision should 

generally be adhered to by the court in subsequent stages in the same case,’ unless 

‘cogent’ and ‘compelling’ reasons militate otherwise.”  United States v. Quintieri, 306 

F.3d 1217, 1225 (2d Cir. 2002)(first quoting United States v. Uccio, 940 F.2d 753, 

758 (2d Cir. 1991; then quoting United States v. Tenzer, 213 F.3d 34, 39 (2d. Cir. 

2000)).  Reasons not to adhere to a prior decision include “an intervening change in 

controlling law, the availability of new evidence, or the need to correct a clear error 

or prevent manifest injustice.”   Quintieri, 306 F.3d at 1230 (quoting Tenzer, 213 

F.3d at 39). 

 First, there has been no “intervening change in controlling law.”  Since the 

issuance of the Judge Vilardo’s Decision and Order, the Tax Court has issued a 

plurality Opinion relating to the 2008 and 2009 tax returns.  (Docket Entry No. 43-

2).  Although the Tax Court “has disagreed with the analysis that Judge Vilardo 
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used when he denied a motion to dismiss in this case,” (Docket Entry No. 53 at 1), 

its opinion does not constitute “a change in controlling law.”   

As set forth in 26 U.S.C. § 7481(a)(2), “the decision of the Tax Court shall 

become final” once the decision has been affirmed or an appeal has been dismissed 

by federal appellate courts.   Plaintiffs, therefore, have the right to file a notice of 

appeal to have any dispositive decision rendered by the Tax Court reviewed by the 

Second Circuit and the right to petition for certiorari before the United States 

Supreme Court.  In other words, it may be years before a final judgment can be 

issued relating to the matters now pending before the Tax Court.  “What matters to 

the Court is that, as of now, neither res judicata nor collateral estoppels override 

plaintiffs’ statutory right to pursue relief in two different fora, each of which still 

has to resolve some important factual questions.”  (Docket Entry No. 53 at at 5). 

Second, the Tax Court’s opinion does not set forth any “new evidence.”   In 

fact, Tax Court Judges Lauber and Pugh, who concurred in part and in the result 

and with whom eight other judges concurred with their opinion, are stunningly 

misinformed as to the historical facts of the 1842 Treaty, royalty payments made to 

the Seneca Nation,35 and the plenary powers of Congress over Indian affairs. 

(Docket Entry No. 43-2 at 21-28).   

In their separately written opinion, they erroneously write: 

                                                           
35 The Opinion states, “There is no dispute that the Perkinses mined and sold the 
gravel to generate income for themselves, not for the Seneca Nation.”  The 
Government knew at the time it moved for summary judgment before the Tax Court 
that Alice Perkins was required to give royalty payments to the Seneca Nation 
based on the cubic foot of sand and gravel sold. 
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All parties to the 1842 Treaty expected the Seneca[s] would eventually 
move west of the Mississippi River. If the Seneca[s] had been 
concerned about the possible future appearance of a Federal property 
tax, they presumably would not have agreed to limit the Federal 
exemption to property within New York.  
 

(Id. at 25).    In 1838, a deed of conveyance was given to Thomas Ludlow Ogden and 

Joseph Fellows over tracts of land within the Cattaraugus, Allegany, Buffalo Creek 

and Tonawanda reservations.  Fellows v. Blacksmith, 60 U.S. (19 How.) 366, 369 

(1856); The New York Indians, 72 U.S. (5 Wall.) 761, 763 (1866).  The first article of 

1842 Treaty confirms the Seneca Nation and its people would “continue in the 

occupation and enjoyment of the whole of the said two several tracts of land, called 

the Cattaraugus Reservation, and the Allegany Reservation with the same right 

and title in all things, as they had and possessed therein immediately before” a deed 

of conveyance. Fellows, 60 U.S. at 369; The New York Indians, 72 U.S. at 767.   

The Supreme Court found 1842 Treaty sets forth no provisions “as to the 

mode or manner in which removal of the Indians or surrender of the reservations 

was to take place.”  Fellows, 60 U.S. at 370.  

Until the Indians have sold their lands, and removed from them in 
pursuance of treaty stipulations, they are to be regarded as still in 
their ancient possession, and are in their original rights, and entitled 
to the undisturbed enjoyment of them.  
 

The New York Indians, 72 U.S. at 770.  As the Supreme Court held in The New York 

Indians case, the Senecas’ right of occupancy created “an indefeasible title” to these 

tribal lands “that may extend from generation to generation and will cease only by 

the dissolution of the tribe, or their consent to sell to the party possessed of the 

right of pre-emption.”  Id. at 771.  Consequently, no one, including the United 
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States Supreme Court, expected the Seneca Nation would abandon the Cattaraugus 

or Allegany Territorities and eventually move west of the Mississippi River.   

 Another important historical fact is that in 1842 there was no personal, 

federal income tax.  Until the ratification of the Sixteenth Amendment to the 

United States Constitution in 1913, Congress had no “power to lay and collect taxes 

on incomes, from whatever source derived, without apportionment among the 

several States, and without regard to any census or enumeration.”  U.S. Const. XVI 

amend.  See Pollock v. Farmers’ Loan & Trust Co., 158 U.S. 601 (1895).   Article 1, 

§2, cl. 3 of the U.S. Constitution provides the only means for the federal government 

to collect revenue.  It provides in relevant part: 

Representatives and direct Taxes shall be apportioned among the 
several States which may be included within this Union, according to 
their respective Numbers, which shall be determined by adding to the 
whole Number of free Persons, including those bound to Service for a 
Term of Years, and excluding Indians not taxed, three fifths of all 
other Person. (Emphasis added). 
 

Enrolled Senecas residing within borders of New York State were among those 

“Indians not taxed.” who were not counted in the U.S. census prior to 1900.36  

One relevant, historical fact was noted in the Tax Court’s plurality Opinion. 

Prior to 1924, an enrolled Seneca would have not been considered a United States 

                                                           
36 “According to the National Archives, “[p]rior to 1900 few Indians are included in 
the decennial Federal census.  Indians are not identified in the 1790-1840 censuses.  
In 1860, Indians living the general population are identified for the first time.  
Nearly all of the 1890 census schedules were destroyed as the result of the fire at 
the Department of Commerce in 1921. Beginning with the 1900 census, Indians are 
enumerated on reservation as well as in the general population.”  
https://www.archives.gov/research/census/native-americans/1790-1930.html (last 
visited on May 18, 2018).  
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citizen.  (Docket Entry No. 43-2 at 6).  Indian Citizenship Act of 1924, 43 Stat. 253.  

This would have been the reason why they would not have been included in the U.S. 

census prior to 1900 and why they could not vote or be elected.   

As the United States Supreme Court has repeatedly held, treaties must “be 

construed, not according to the technical meaning of its words to learned lawyers, 

but in the sense in which they would naturally be understood by the Indians.”  

Jones v. Meehan, 175 U.S. 1, 11 (1899); Washington v. Washington State 

Commercial Passenger Fishing Vessel Ass’n, 443 U.S. 658, 676 (1979); Choctaw 

Nation v. Oklahoma, 397 U.S. 620, 631 (1970) (“treaties with the Indians must be 

interpreted as they would have understood them, and any doubtful expressions in 

them should be resolved in the Indians' favor”).  In determining “the sense in which 

treaties would naturally be understood” by Native Americans, the Supreme Court 

has looked “beyond the written words to the larger context that frames the treaty, 

including ‘the history of the treaty, the negotiations, and the practical construction 

adopted by the parties’”. Minnesota v. Mille Lacs Band of Chippewa Indians, 526 

U.S. 172, 196 (1999) (quoting Choctaw Nation v. United States, 318 U.S. 423, 432 

(1943). 

In 1842, members of the Seneca Nation were not considered U.S. citizens, 

were described as “Indians not taxed” and not counted in the U.S. census, and could 

not vote or hold public office off their sovereign territory.  The Seneca Nation land 

was considered by early map makers to be located outside the political boundaries 
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of the United States.37  Finally, the United States won its independence to overcome 

the tyranny of being British subjects who were taxed without any representative 

within the British Parliament.  Based on these historic facts, neither the United 

States nor the Senecas would have contemplated the imposition of taxes on Indian 

land outside the political boundaries of the United States or on individuals who 

were not citizens. 

In the 1842 Treaty, the parties “mutually agree to solicit the influence of the 

Government of the United States to protect . . . the lands of the Seneca Indians” 

from taxation.  The Tax Court found this provision “extremely odd” because “a 

sovereign Government cannot ‘influence’ itself.” (Docket Entry No. 43-2 at 26).  

Then the Tax Court makes the following statement without any legal support: 

The State of New York was not a party to the 1842 Treaty, and 
principles of sovereign immunity would have prevented the United 
States from attempting to interfere with an otherwise-constitutional 
New York tax.  The best that United States could do was to pledge to 
use its influence to dissuade New York from taxing Seneca reservation 
land while the Seneca[s] continued to occupy it.  
 

(Id. 27).  These statements prove the very point made by a former IRS 

Commissioner, who was reported to say, “It’s important to leave some tax decisions 

to generalist judges.  You don’t want the tax law pointy heads running the world.”  

Fred T. Goldberg, former IRS Commissioner, Wall Street Journal, Dec. 20, 1989, A1,  

col. 5 (opposing a proposal to eliminate the jurisdiction of the federal district courts 

over tax cases).  This refund action is one which is highly suited for the generalist 

                                                           
37 These early maps were commissioned by the Government and are currently 
available at the National Archives in Washington, D.C. 
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judges of the district court possessing a wealth of legal experience in varying 

contexts related to the treaties at issue, in contrast to the specialized limited 

experience of the Tax Court with such matters. 

The phrase “to solicit the influence of the Government of the United States” 

used in the 1842 Treaty means the parties would solicit Congress to pass legislation 

to prevent the land of the Seneca Nation from any tax or assessment for any 

purpose.   Principles of state sovereignty do not shield the states’ exercise of 

jurisdiction over Indians within their borders.  Upstate Citizens for Equality v. 

United States, 841 F.3d 556, 569 (2d Cir. 2016).   “To the contrary, ‘[t]he States 

inherent jurisdiction on reservations can of course be stripped by Congress.”  Id. 

citing Nevada v. Hicks, 533 U.S. 353, 365 (2001).  See, e.g., McClanahan v. State 

Tax Commission of Arizona, 411 U.S. 164, 181 (holding a state lacked the authority 

to tax reservation land or income from activities carried within the boundaries of a 

reservation absent congressional consent).  More importantly, Congress has 

expressly directed the Internal Revenue Services to give “due regard to any treaty 

obligation of the United States.” I.R. C. § 894(a)(1). 

Finally, Tax Court Judge Foley, in his dissent, succinctly summarized the 

plurality Opinion.  “The opinion of the [Tax] Court . . .construes the treaty narrowly 

than liberally and cites United States v. Kair, 214 F. App’s 747, 750 (2d Cir. 2007), 

an irrelevant nonprecedential summary order, and Black’s Law Dictionary as its 

only authorities.” (Docket Entry No. 29 at 29).  Adding to his point, the plurality 

Opinion does not even cite to § 894(a)(1) of the Internal Revenue Code, requiring all 
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provisions of the Code to be applied “with due regard to any treaty obligation of the 

United States.”   Consequently, nothing in the Tax Court Opinion could suggest 

Judge Vilardo’s Decision and Order should be re-examined in order to “correct a 

clear error or prevent manifest injustice.”  His Decision and Order is, and should 

continue to be, the law of the case. 

II 
 

THE EVIDENTIARY PROOF SHOWS DEDUCTIBLE 
BUSINESS EXPENSES INCURRED BY ALICE PERKINS  

EXCEEDED HER TAXABLE BUSINESS INCOME  
 

In its amended answer, the Government asserts the following as its Fifth 

Defense: 

Plaintiffs are not entitled to a refund of income, taxes, penalties, and 
interest, because the income taxes Plaintiffs paid to the United States 
for tax year 2010 do not exceed the amount that Plaintiffs owed to the 
United States in taxes for that year.  See Lewis v. Reynolds, 284 U.S. 
281, 283 (1932).  Plaintiffs under-reported their gross receipts or sales 
and over-reported the costs of goods sold and expenses, resulting in 
their reporting and paying a lower amount of tax than was legally due. 
 

(Docket Entry No. 46 at 2).  Plaintiffs do not dispute, they under-reported the gross 

receipts earned by Alice doing business as A& F Trucking.  This undisputed fact, 

was not discovered until after Plaintiffs had disclosed to the Government Alice’s 

business records showing gross business income and expenses.  Plaintiffs, however, 

do dispute and can prove they did not “over-report the costs of goods sold and 

expenses, resulting in their reporting and paying a lower amount of tax than was 

legally due.”  

 In Lewis, the Supreme Court agreed with the lower appellate court that “the 
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ultimate question presented for decision, upon a claim for refund, is whether the 

taxpayer has overpaid his tax.”  Lewis, 284 U.S. at 282. 

This involves a redetermination of the entire tax liability. While no 
new assessment can be made, after the bar of the statute has fallen, 
the taxpayer, nevertheless, is not entitled to a refund unless he has 
overpaid his tax. The action to recover on a claim for refund is in the 
nature of an action for money had and received and it is incumbent 
upon the claimant to show that the United States has money which 
belongs to him. 

 
Id.  Therefore, it is immaterial whether the Plaintiffs under-reported the gross 

receipts earned by Alice doing business as A& F Trucking.  All that matters is 

whether Plaintiffs can show “the United States has money which belongs” to them. 

 Alice Perkins has shown that her gross taxable income in 2010 totaled 

$752,51538 and that gross revenue from the sale of materials mined from the lands 

of the Seneca Nation totaled $177,108.16.39   She claims income generated by the 

sale of sand, stones, rocks, and fill dirt, mined prior to June 13, 2009, is tax-

exempt.40   She does not claim trucking charges or delivery fees relating to the sale 

of sand or gravel are tax-exempt and have included these charges and fees as part 

of her gross taxable income.41 Alice has not included IN her taxable gross income, 

                                                           
38 This figure includes business income and refunds. 
 
39 Rule 56 Stmt. ¶25, A. Perkins Aff. ¶94, Exhibits K and L; Pawlak Aff. ¶¶15-16, 
Exhibits A, B. 
 
40 A. Perkins Aff. ¶75, Exhibit H, L. 
 
41 A. Perkins Aff. ¶76. 
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checks received in 2009, but not deposited until 2010.42 

The "constructive receipt" doctrine, embodied in both the IRS regulations (i.e. 

Treas. Reg. §1-451-2(a)) and case law (see, e.g., Walter v U.S., 148 F3d 1027 (8th Cir. 

1998), and Fronton v. U.S., 32 Fed. Cl. 1 (1994)) requires cash basis taxpayers to 

include in gross income negotiable checks in the year received rather than the year 

deposited or cashed.  Thus, if a taxpayer receives a check on December 21, 2016, but 

cashes it on January 31, 2017, the taxpayer must include the proceeds from the 

check in his or her income for tax year 2016. 

The Walters case explains well the constructive receipt doctrine.  In that case, 

the taxpayer received a check in 1986, which was lost in transit to his bank and not 

replaced and cashed until 1988.  The court held the check amount was includible in 

the taxpayer’s gross income for 1986.  Consequently, for cash basis taxpayers, an 

item of gross income "shall be included in the gross income for the taxable year in 

which received."  I.R.C. §451(a).  For this reason, Alice has not included in her 2010 

gross revenue, checks received in 2009, but deposited in 2010.  She has, however, 

included checks received in 2010 and deposited in 2011 in her 2010 gross income.43 

With regard to Alice’s deductible business expenses, she has identified and 

described each and every deductible expense necessary for the production of taxable 

income.44   She claims no deduction for any expenses, relating in whole or in part to 

                                                           
42 A. Perkins Aff. ¶¶79-80, Exhibits I, J.  
 
43 A. Perkins Aff. ¶¶86-87, Exhibits K and L. 
 
44 Rule 56 Stmt. ¶25. 
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tax-exempt sales.45   She has set forth those expenses subject to allocation and the 

breakdown for each allocable expense.46    

Plaintiffs have submitted more than 1,400 pages of evidence, showing Alice’s 

“deductible business expenses allocated to the undisputed taxable income exceed 

the undisputed amount of taxable revenue. . . .”47   The evidence submitted is 

sufficient for a Government auditor to again review Alice’s business records kept for 

accounting and tax purposes.   Plaintiffs have also presented to the Court the 

affidavit of John Pawlak, a certified public accountant.  At this stage of the 

proceedings, Mr. Pawlak serves only as a summary witness and not as an expert 

witness.  His affidavit is submitted to the Court for the purposes of assisting the 

Court in summarizing and calculating Alice’s net taxable income, if any.48  In his 

affidavit, Mr. Pawlak finds Alice Perkins doing business as A&F Trucking has no 

net taxable income in 2010.   If the Court were to find the income generated from 

the sale of materials mined from land on the Seneca Nation territory was exempt, 

Mr. Pawlak concludes Alice and her husband would be entitled to a refund.49 

  

                                                                                                                                                                                           
 
45 A. Perkins Aff. ¶¶118-145, Exhibits N, P, R, T, U, V, W, X, Z. 
 
46 Id. 
 
47 Pawlak Aff. ¶18. 
 
48 Id. ¶¶5, 15-17. 
 
49 Id. ¶18. 
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III 
 

THE GOVERNMENT HAS NO OTHER VIABLE  
DEFENSE TO OPPOSE THE REFUND CLAIM 

 
The Government has set forth a few “kitchen sink” defenses in its amended 

answer. (Docket Entry No. 46).   Its First Defense asserts “Plaintiffs failed to 

properly file a claim for refund as required by 26 U.S.C. § 7422” and the amended 

complaint should be “dismissed for lack of jurisdiction.”  (Id. at 1). This was not one 

of the grounds raised in the Government’s motion to dismiss.   Later in its amended 

answer, the Government admits: (1) Plaintiffs paid the amount demanded in the 

Government’s notice of deficiency; (2) Plaintiffs timely filed a refund claim with the 

IRS; (3) the IRS took no action on the refund claim; and (4) this action was 

commenced more than six months after the refund claims was filed with the IRS.  

(Id.  at 3-4).  Importantly, by making these admissions in its amended answer, the 

Government has shown its First Defense has no merit.   

Similarly, in its Third Defense, the Government asserts “Plaintiffs did not file 

a claim for refund [with the IRS] within the time periods set forth in 26 U.S.C. 

§06511” and the amended complaint and the refund are time-barred, thus requiring 

this action to be dismissed for lack of jurisdiction. (Id.  at 1).  Again, this was not 

one of the grounds raised in the Government’s motion to dismiss.  Additionally, the 

Government made the following admissions, showing this defense has no merit:  (1) 

On or about May 19, 2015, the IRS sent a tax notice demanding payment by June 8, 

2015; (2) Plaintiffs paid the amount demanded on May 29, 2015; and (3) Plaintiffs 

timely filed a claim for refund with the IRS on October 9, 2015.  (Id. at 3). 
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In its Fourth Defense, the Government states, “To the extent that Plaintiff 

Fredrick Perkins seeks to assert a claim for tax exemption based upon the language 

of the Canandaigua Treaty or the Treaty with the Seneca of 1842, he does not have 

standing to assert such a claim.”   Under the customs, laws and traditions of the 

Seneca Nation, a non-Seneca may live on its territory with his/her Seneca spouse.  

To the extent, Alice’s business revenue supports their marital household, Fred does 

benefit from this treaty exemption.   However, Fred does not claim his wages and 

benefits paid by Alice’s business are exempt from federal income tax.  Because Fred 

and Alice file a joint income return as a married couple, any refund claim must be 

signed by both Fred and Alice.  IRM 21.5.3.4(09-07-2017).  Finally, Fred has never 

claimed to have any ownership interest in his wife’s business.  After auditing their 

2008, 2009, and 2010 joint returns, the Government has never questioned the 

appropriateness of Alice’s filing Schedule C, Profit and Loss Statement as a sole 

proprietor.  Consequently, the income for which an exemption is claimed is income 

earned by Alice and not Fred. 

The Government has raised one other defense, not already addressed in this 

memorandum.  In its Second Defense, the Government alleges that if the amended 

complaint varies from any claim for refund, such a variance would warrant 

dismissal of the amended complaint.  (Id. at 1).  Plaintiffs have raised no new 

claims or theories subsequent to their initial refund claim.   Based on Lewis, 

Plaintiffs have claimed they have overpaid their 2010 tax because the Government 

wrongfully demanded and collected a tax on income earned by Alice from the sale of 
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sand and gravel, mined on the lands of the Seneca Nation.   That is the same claim 

and theory raised in the Tax Court.  The Government has no grounds to argue any 

variance in Plaintiffs’ claim. 

 
CONCLUSION 

 
For the reasons set forth above, the Court should grant Plaintiffs’ motion for 

summary judgment and award Plaintiffs a judgment in the amount of $9,875.6850 

for taxes in the amount of $6,113.00, penalties in the amount of $2,741.70, and 

interest in the amount of $1,020.98, which were illegally and erroneously collected 

by the Government. 

Dated:    Orchard Park, New York 
  May 18, 2018 
 
   MARGARET A. MURPHY, P.C.  
 
  
   By _____________________________ 
   Margaret A. Murphy, of counsel 
   6506 East Quaker Street, Suite 200 
   Orchard Park, New York  14127 
      Telephone No.:  (716) 662-4186 

 
GARY D. BOREK, LLC 
Gary D. Borek, of counsel 
99 Victoria Blvd. 
Cheektowaga, NY 14225-4321 
Telephone No.: (716) 839-4321 
 
Attorneys for Plaintiffs 
Fredrick Perkins and Alice J. Perkins 

                                                           
50 The Government applied a $12.00 credit to reduce the amount demanded.  Rule 
56 Stmt. ¶21. 
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