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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 )  
NAVAJO NATION, )  
 )  

Plaintiff, )  
 )  

v. ) 
) 

Civil Action No. 14-cv-1909 (TSC) 
 

DEPARTMENT OF THE INTERIOR, )  
et al., )  
 )  

Defendants. )  
 )  
 

ORDER 
 

 In 2014, Plaintiff Navajo Nation (the Nation) filed this action against Defendant 

Department of the Interior (DOI) for failing to disburse calendar year (CY) 2014 funding to the 

Nation according to the Nation’s proposed CY 2014 annual funding agreement.  In 2017, 

following the court’s grant of summary judgment to DOI, the D.C. Circuit reversed and 

concluded that judgment should be entered for the Nation.  

 The parties therefore agree that the court should grant Plaintiff’s Motion for Summary 

Judgment (ECF No. 15), and deny Defendants’ Cross-Motion for Summary Judgment (ECF No. 

18).  They disagree, however, as to appropriate damages.  Upon consideration of the parties’ 

filings regarding an entry of judgment (ECF Nos. 37, 38, and 39), and the parties’ filings 

regarding the reasonableness of Plaintiff’s damages (ECF Nos. 44, 45, and 46), and for the 

reasons set forth below, the Nation’s motion for summary judgment is hereby GRANTED, 

DOI’s cross-motion for summary judgment is hereby DENIED, and the Nation’s request for 

$15,762,985 in damages is hereby GRANTED.   
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I. BACKGROUND 

 This case arises from a contract between the Nation and the Navajo Regional Office of 

the Bureau of Indian Affairs (BIA), a federal agency within DOI, under the Indian Self-

Determination and Education Assistance Act of 1975, 25 U.S.C. §§ 5301 et seq. (ISDEAA).  

Under this contract, the parties must negotiate annual funding agreements (AFAs), which 

determine the annual level of funding provided to the Nation.   

 During its 2013 negotiations with DOI, the Nation sought $17,055,517 to fund its Tribal 

Courts Program for CY 2014.  This was an amount substantially larger than had been proposed 

or awarded in previous years.  The Nation submitted a “Scope of Work” document outlining the 

reasons for its request (ECF No. 44-1, Ex. 1 Attach. A at 3), as well as a summary of how its 

proposed budget would be allocated among ten different categories.  (ECF No. 44-1, Ex. 1 

Attach. B.)   

 The Nation hand-delivered the proposed AFA to the BIA on October 4, 2013.  Pursuant 

to BIA regulations, a proposal is “deemed approved” if not declined within 90 days.  25 C.F.R. 

§ 900.18.  The BIA issued a partial declination on January 15, 2014, 13 days overdue.  In the 

course of this litigation, DOI argued that the partial government shutdown, which lasted until 

October 17, 2013, delayed its receipt of the proposed AFA, pushing back the deadline; DOI 

additionally argued that principles of equitable estoppel barred the Nation from prevailing on its 

claims.  The parties cross-moved for summary judgment, and the court ruled for DOI.  (ECF No. 

30, Mem. Op. at 15.) 

 The D.C. Circuit reversed, holding that the proposed AFA was received on the date it was 

delivered, that the BIA’s partial declination was untimely, and that, therefore, the Nation’s 

proposal was deemed approved as a matter of law.  Navajo Nation v. U.S. Dep’t of Interior, 852 
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F.3d 1124, 1130 (D.C. Cir. 2017).  That Court did not, however, determine what damages should 

be awarded to the Nation.  Id.   

 The parties have since agreed that the court should enter judgment for the Nation, but 

disagree as to appropriate damages.  (ECF No. 36, Joint Status Report at 2.)  Following the 

parties’ filings regarding an entry of judgment, the court ordered that proper damages are an 

amount that is “facially reasonable.”  (Minute Order, February 15, 2019 (citing Seneca Nation of 

Indians v. U.S. Dep’t of Health & Human Servs., 945 F. Supp. 2d 135, 152 (D.D.C. 2013)).)  The 

parties agreed to submit a further round of briefing as to whether Plaintiff’s requested damages, 

totaling $15,762,985—representing the proposed AFA minus the $1,292,532 approved by the 

BIA—are facially reasonable.  (ECF No. 43, Joint Status Report at 1.)   

II. ANALYSIS 

 The court finds that damages of $15,762,985 are facially reasonable. 

 In its brief, DOI argues that Plaintiff’s requested amount is unreasonably large compared 

to the requested funding in previous years, and additionally that such a large award would have 

disproportionate and adverse effects on the BIA’s budget for tribal services more generally.  

(ECF No. 45, Defs. Resp. at 5, 8–9.)  DOI thus advocates for an unspecified award of damages 

using $2,130,077 and $780,418—the differences between the requested funding in 2012 and 

2013, and the approved funding in 2014, respectively—as “guideposts.”  (Id. at 12.)  The Nation 

is correct that the ISDEAA emphasizes discretion and does not require proportionality between 

one year’s proposed funding and the next.  (ECF No. 46, Pl. Reply at 4.)  However, such 

proportionality, or disproportionality, may serve as a helpful benchmark in determining what 

damages are facially reasonable.   
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 DOI contends that several items in the proposed AFA are of questionable reasonableness.  

For example, it points to a six-fold increase in travel expenses, several one-off expenses related 

to the repair and maintenance of facilities, and a 500 percent increase in requested personnel 

salary and fringe benefits, forming the bulk of the proposed funding—$13,323,385—despite a 

corresponding decrease in the Nation’s judicial caseload.  (Defs. Resp. at 6–7.)  The Nation does 

not respond to these criticisms in detail, but argues that the “Scope of Work” document 

submitted as part of its proposal addresses its need for increased funding.  (Pl. Reply at 5.)   

 The Nation’s “Scope of Work” document adequately outlines its justifications for such an 

increase in funding.  The document points to several “severe shortfalls” in funding, and 

additionally notes that the $17 million sum was not as unprecedented as DOI suggests: roughly 

the same amount had been proposed as part of the Nation’s budget priorities two years 

previously.  (Ex. 1 Attach. A at 3.)  The only applicable case to consider a similar question, 

Seneca Nation, concluded that such an explanation of a “perceived funding gap” was facially 

reasonable, even if the proposed increase there was not as significant as in this case.  945 F. 

Supp. 2d at 152.  Moreover, a decrease in caseload is not dispositive of the Nation’s budgetary 

needs; faced with shortfalls, it is plausible that this decrease was a response to inadequate 

funding, not a refutation of it.   

 DOI’s argument that the proposed amount is unreasonable because the Nation had “not 

even spent all the funds awarded to it” is likewise unpersuasive.  (Defs. Resp. at 10–11.)  As the 

Nation notes in its reply brief, this does not accurately describe its expenditures since 2012, 

which indicate that 99 percent of the funding under the contract was obligated as of December 

31, 2018.  (Pl. Reply at 1 n.1.)  Furthermore, as with the Nation’s caseload, it is not unreasonable 
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that the Nation would be hesitant in allocating the funding it did receive, given that it contends 

this funding was drastically insufficient to meet its needs.   

 DOI additionally argues that an award of full damages would result in more than 60 

percent of the BIA’s total annual funding for tribal courts being allocated to the Nation alone, a 

result both disproportionate and likely to divert existing resources from other tribes or programs.  

(Defs. Resp. at 8–9.)  On this, however, the law is clear.  The Supreme Court has repeatedly 

stressed that “as long as Congress has appropriated sufficient legally unrestricted funds to pay 

contracts . . . the Government normally cannot back out of a promise to pay on grounds of 

insufficient appropriations” absent “something special about the promises at issue.”  Cherokee 

Nation of Okla. v. Leavitt, 543 U.S. 631, 632 (2005).  See also Salazar v. Ramah Navajo 

Chapter, 567 U.S. 182, 191 (2012) (holding that tribal contractors “need not keep track of 

agencies’ shifting priorities and competing obligations; rather, they may trust that the 

Government will honor its contractual promises.”).   

This is particularly essential in light of concerns regarding the “Government’s past failure 

adequately to reimburse tribes’ indirect administrative costs,” Cherokee Nation, 543 U.S. at 639, 

as well as the historical underfunding of both the Nation’s courts and tribal justice systems more 

generally.  See ECF No. 44, Pl. Mem. at 2–4.  Arguments that a financial windfall to the Nation 

would come “at the expense of other Indian tribes . . . impermissibly invite the Court to meddle 

with [Government] contracts and ‘render its promises nonbinding.’”  Seneca Nation, 945 F. 

Supp. 2d at 151 (quoting Cherokee Nation, 543 U.S. at 641).1     

 
1 DOI has expressed concern that any award in this case may impact the parties’ positions in the 
related cases regarding the Nation’s funding for CY 2015 and beyond, also before the court.  See 
Case Nos. 1:16-cv-011-TSC, 1:17-cv-513-TSC, 1:17-cv-863-TSC, 1:18-cv-774-TSC, 1:19-cv-
3612-TSC, and 1:20-cv-1297-TSC.  The court’s ruling here should not be taken as dispositive of 
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 The Nation’s brief regarding an entry of judgment argued against a facial reasonableness 

standard, insisting that it was entitled to the requested damages in full by virtue of the governing 

regulation.  (ECF No. 38, Pl. Resp. at 4.)  25 C.F.R. § 900.18 states that, when a proposal is not 

declined within 90 days and is thus deemed approved, the Secretary “shall award the contract . . . 

and add to the contract the full amount of funds pursuant to section 106(a) of the [ISDEAA]” 

(emphasis added).  Indeed, the D.C. Circuit quoted this language in determining that the Nation’s 

damages were not limited by the “funds the BIA would otherwise have expended.”  Navajo 

Nation, 852 F.3d at 1130.  Despite the court’s February 15, 2019 order that proper damages are 

an amount that is facially reasonable, the Nation continues to argue implicitly that this regulatory 

language makes its requested damages facially reasonable per se.  See, e.g., Pl. Reply at 2 (“An 

award in that amount is facially reasonable because it is fully supported by the applicable law.”).   

  There is some ambiguity as to the proper standard for award of damages, and both 

parties have marshaled several arguments in favor of their respective theories.  Although the 

D.C. Circuit quoted the “full amount of funds” language, it did so in the context of rejecting 

DOI’s attempt to cap damages, and did not specify whether the regulatory language placed 

further constraints on the court’s discretion in awarding damages.  Navajo Nation, 852 F.3d at 

1130.  Likewise, although the court in Seneca Nation awarded damages that were facially 

reasonable, its opinion can also plausibly be read as endorsing the Nation’s theory of damages.  

See id. at 151–52 (“Moreover, questioning the validity of the Nation’s per-person amount is not a 

proper task for the Court at this juncture. . . . [T]hat is a matter properly addressed through 

contract negotiations or through declination of the proposed amendment.”).   

 
those cases, and DOI may choose to argue that the one-off expenses included in this award 
should be excluded from any judgment in those cases.  
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 Notwithstanding the Nation’s repeated arguments against the use of a facial 

reasonableness standard, this court will not revisit its earlier conclusion that facial 

reasonableness is the applicable standard.  Applying that standard, this court concludes that 

$15,762,985 is facially reasonable. 

III. ORDER 

 For the reasons set forth above, it is hereby 

 ORDERED that Plaintiff’s Motion for Summary Judgment is GRANTED; 

 ORDERED that Defendants’ Cross-Motion for Summary Judgment is DENIED; 

 ORDERED that Plaintiff’s Calendar Year 2014 Annual Funding Agreement, as proposed 

by Plaintiff on October 4, 2013, is deemed approved as of January 3, 2014; and 

 ORDERED that Plaintiff shall be awarded damages for breach of contract in the amount 

of $15,762,985, in addition to interest on that amount pursuant to 41 U.S.C. § 7109. 

 This is a final appealable order.  This Clerk of the Court is respectfully requested to close 

this case.  

Date:  June 12, 2020    
 

 
Tanya S. Chutkan                                 
TANYA S. CHUTKAN 
United States District Judge     
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