
 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

 

NAVAJO NATION,     ) 

) 

Plaintiff,    ) 

) 

v.      )  Civil Action No. 1:14-CV-01909 (TSC) 

) 

DEPARTMENT OF THE INTERIOR,  ) 

    et al.,  ) 

) 

Defendants.     ) 

____________________________________) 

 

 

NAVAJO NATION’S REPLY   

REGARDING REASONABLENESS OF ITS DAMAGES 

 

 Defendants (the “Government”) do not dispute that the Navajo Nation had a legitimate 

need for the $17,055,517 that it sought under the ISDEAA contract to fund its Judicial Branch for 

2014.  Nor does the Government dispute that (1) the Nation has been forced to provide over 90% 

of the funding for the essential services provided to the Navajo people through the Navajo Nation 

Judicial Branch; (2) the 2013 contract funding had covered less than 10% of the actual cost of 

operating the Nation’s Judicial Branch; and (3) in 2011, the Nation had submitted a figure of $17 

million for operating its Judicial Branch in its ISDEAA budget priorities for CY 2014.1 

 Nonetheless, the Government contends that the Nation’s claim for damages of $15,762,985 

is not reasonable because:  (1) its funding request for 2014 “bears no relation to the size of the 

                                                 
1 The Government makes the misleading argument that “yearly federal financial reports indicate that the Nation had 

not even spent all of the funds awarded to it under this Contract as of the end of each calendar year from 2012 to 

2017.”  (Gov. Br. at 10-11)  Each of these reports, which reflect cumulative spending from the start of the contract, is 

a snapshot taken at year end.  They indicate that at the end of each year from 2012 to 2016, there was a balance of 

$1.2-1.3 million that had not yet been “obligated.”  At the end of 2017 this balance dropped to about $400,000.  At 

the end of 2018, it dropped to $89,430, as shown in the latest report which the Government did not include.  Exh. A.  

As of December 31, 2018, the Nation had “obligated” 99% of the $8.9 million it received over the life of the contract; 

only 1% was not yet obligated.  These reports confirm that the Nation has spent all of the federal funds it did receive.  

Past delays in obligating the funds prove nothing about (1) when the Nation incurred the expenses covered by the 

funds, or (2) whether the Nation’s actual needs were being met by the existing level of federal funding.     
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requests the Nation itself made for the two prior years,” and (2) the funding request “would 

represent between 60% and 70% of the total funding provided by the Bureau of Indian Affairs 

(‘BIA”) to tribal courts nationwide over that timeframe.”  (Gov. Br. at 1)  However, the Nation’s 

damages claim is fully supported by the applicable law – the ISDEAA and its regulations – whereas 

the Government’s contentions find no support in the law.  It necessarily follows that the Nation’s 

damages claim is reasonable, i.e. in accordance with reason and not extreme or excessive.   

A. The Nation’s Damages Claim Is Reasonable Because It Is Supported By The 

Applicable Law 

 

The Court of Appeals ruled that the Government failed to timely decline the Nation’s 

proposed annual funding agreement (“AFA”) for 2014, which consequently was deemed approved 

as a matter of law.  See Navajo Nation v. U.S. Dep’t of Interior, 852 F.3d 1124, 1126 (D.C. Cir. 

2017).  The Court noted that, “[w]hen a proposal is deemed approved, ‘the Secretary shall award 

the contract or any amendment or renewal within that 90-day period and add to the contract the 

full amount of funds pursuant to section 106(a) of the [ISDEAA].’”  Id. at 1130 (quoting 25 C.F.R. 

§ 900.18) (emphasis added).  Because the Nation received only $1,292,532 in contract funding for 

CY 2014, not the $17,055,517 that was proposed and deemed approved, it is entitled to an award 

of damages in the amount of $15,762,985.  An award in that amount is facially reasonable because 

it is fully supported by the applicable law.   

B. The Government’s “Reasonableness” Arguments Are Not Supported By The 

Applicable Law 

 

The Government argues that, “[u]nder the ISDEAA, if a tribal organization’s proposal is 

not ‘facially reasonable,’ it should not be entitled to the portion of the proposed funding that is 

unreasonable.”  (Gov. Br. at 4)  But this argument runs headlong into the agency’s own regulation 

which explicitly provides that “the full amount of funds” in a deemed-approved proposal shall be 
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added to the contract.  25 C.F.R. § 900.18.  An agency is not free to ignore or violate its own 

regulations.  See National Envtl. Dev. Ass’ns Clean Air Project v. EPA, 752 F.3d 999, 1011 (D.C. 

Cir. 2014).  “Where the language of a regulation is plain and unambiguous, as it is here, further 

inquiry is not required.”  Burns v. Barnhart, 312 F.3d 113, 125 (3d Cir. 2002).  The Government 

cannot and does not explain how the regulation can be disregarded.  Nor does the Government 

explain how a lesser damages award that violates the explicit command of the regulation can be 

“facially reasonable.” 

The Government claims to find some support for its position in Seneca Nation of Indians 

v. U.S. Dep’t of Health and Human Servs., 945 F.Supp.2d 135 (D.D.C. 2013), but its reliance is 

misplaced.  In Seneca, the court explicitly rejected the Government’s argument that it should 

evaluate the reasonableness of a tribe’s proposed funding increase, i.e. “the bargain the parties 

have struck through their Contract and operation of law.”  Id. at 151-52.  The court ruled that this 

“is a matter properly addressed through contract negotiations or through declination of the 

proposed amendment … if the Secretary truly believed the amount was unsupported.”  Id. at 152.  

The court’s comment that the funding increase at issue there appeared to be “facially reasonable” 

was mere dictum that did not affect its ruling.  Indeed, the court pointedly observed that “[w]hile 

[the “deemed approved” provision] may seem imbalanced, Congress designed self-determination 

contracts to work in this manner for a specific remedial purpose, and the ISDEAA, its regulations, 

and the resulting contracts between Indian tribes and the United States must be read with that 

remedial intent in mind.”  Id.  Otherwise, the congressional design would be thwarted.    

The Government also asserts that “[t]he Court of Appeals did not … decide what measure 

of damages is required or appropriate here.”  (Gov. Br. at 3)  This is not so.  The Court of Appeals 

began the final section of its decision, headed “Award Amount,” by stating that “[w]hen a proposal 
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is deemed approved, ‘the Secretary shall award the contract or any amendment or renewal within 

that 90-day period and add to the contract the full amount of funds pursuant to section 106(a) of 

the [ISDEAA].’”  852 F.3d at 1130 (quoting 25 C.F.R. § 900.18).  The Court then rejected the 

Government’s argument that the ISDEAA imposes a funding ceiling that overrides this regulatory 

command.  Id.  Therefore, the regulation controls. 

Seeking to evade this ruling, the Government has refashioned its argument that there is a 

ceiling on a funding increase under an ISDEAA contract; it now contends that this ceiling is 

imposed by the concept of “reasonableness,” untethered to any foundation in the statute or 

regulations.  In essence, the Government again seeks to invoke equity in order to avoid the 

consequences of its failure to comply with the applicable legal requirements for declining a 

funding increase.  But the Court of Appeals has already rejected the Government’s attempt to 

interpose an equitable defense in this case.  It ruled that the Government’s “lack of diligence” in 

responding to the Nation’s funding proposal should not be “reward[ed] … in the name of ‘equity.’”  

852 F.3d at 1130.  Because “equity follows the law,” “wherever the rights or the situation of parties 

are clearly defined and established by law, equity has no power to change or unsettle those rights.”  

Hedges v. Dixon County, 150 U.S. 182, 192 (1893).   

C. The Size Of The Requested Funding Increase Does Not Make It Unreasonable 

The Government contends that the Nation’s funding proposal for 2014 is unreasonable 

because it “bears no relation to the size of the requests … for the two prior years.”  (Gov. Br. at 1)  

However, there is no requirement that a tribe’s funding proposal must be proportional to previous 

requests.  The ISDEAA does not place any limit on the amount of increased funding that a tribe 

like the Nation may request from one year to the next.  Instead, the statute gives the Government 

complete discretion to decline any requested increase provided that it acts in timely fashion.  The 
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Nation acted within its rights under the ISDEAA, and hence reasonably, by requesting a sharp 

increase in federal funding for CY 2014 to address the actual needs of its judicial system and to 

shift to the Government the costs previously borne by the Nation.  

The Government asserts incorrectly that the Nation “has never attempted to justify the 

significant difference in the level of funding.”  (Gov. Br. at 5)  The “Scope of Work” that the 

Nation submitted as part of its proposed AFA for 2014 explained that the Nation had been covering 

over 90% of the actual annual cost of operating its Judicial Branch, that the Nation had been 

experiencing severe shortfalls in its non-federal funds budget, and that it was seeking to shift the 

primary responsibility for Judicial Branch funding to the BIA.  The Nation further noted that the 

$17 million figure it was proposing was not new.  “When we submitted our budget priorities for 

CY 2014 two years ago, we submitted a dollar figure of $17 million.”  (Pls. Memo, Exh. 1, 

Attachment A at 3)   

There was nothing unreasonable about the Nation’s 2014 funding proposal.  The 

Government concedes that it has a trust responsibility to tribes, and does not contest that federal 

funding for tribal justice systems has been inadequate for decades.  The Nation did not act 

unreasonably by refusing to acquiesce in the continued federal underfunding of its justice system.  

The magnitude of the funding increase that the Nation proposed in 2014 simply reflects the 

historical level of underfunding that it has been forced to endure.   

D. The Impact On The BIA Budget Of The Proposed Funding Increase Does Not Make 

The Increase Unreasonable  
 

The Government also argues that the Nation’s funding request was unreasonable because 

of its impact on the BIA’s budget for funding all tribal justice systems.  The Government contends 

that providing a large funding increase to the Nation would produce an inequitable outcome by 

requiring a diversion of funds from some other tribe or BIA program.  But this argument wrongly 
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assumes that a tribe must temper its ISDEAA funding proposal based on the BIA’s budgetary 

constraints.  A tribe has no such responsibility.   

The Supreme Court has held that, under the ISDEAA, “tribal contractors [a]re entitled to 

rely on the Government’s promise to pay because they [a]re ‘not chargeable with knowledge’ of 

the BIA’s administration of Congress’ appropriation, ‘nor [could their] legal rights be affected or 

impaired by its maladministration or by its diversion.’”  Salazar v. Ramah Navajo Chapter, 567 

U.S. 182, 193 (2012).  The Court explained that tribal “contractors need not keep track of agencies’ 

shifting priorities and competing obligations; rather, they may trust that the Government will honor 

its contractual promises.”  Id. at 191.   

ISDEAA contracts are funded out of a large lump-sum appropriation for Operation of 

Indian Programs that the BIA is free to shift and spend as it sees fit.  “[T]he very point of a lump-

sum appropriation is to give an agency the capacity to adapt to changing circumstances and meet 

its statutory responsibilities in what it sees as the most effective or desirable way.”  Lincoln v. 

Vigil, 508 U.S. 182, 192 (1993).  “Put another way, a lump-sum appropriation reflects a 

congressional recognition that an agency must be allowed flexibility to shift ... funds within a 

particular ... appropriation account so that the agency can make necessary adjustments for 

“unforeseen developments and changing requirements.”  Id. at 193 (internal quotation marks and 

citation omitted).  The lump sum appropriation for Operation of Indian Programs for FY 2014 was 

$2,378,763,000.  Consolidated Appropriations Act, 2014, Pub. L. No. 113-76, 128 Stat. 5, 299 

(2014).  The funding increase of $15.7 million that the Nation sought for its ISDEAA contract was 

0.6% of this amount.  The Nation had no obligation to forecast whether funds could be made 

available for this increase.  “[W]here each Tribe’s ‘contract is but one activity under a larger 

appropriation, it is not reasonable to expect [each] contractor to know how much of that 
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appropriation remain[ed] available for it at any given time.’”  Salazar v. Ramah Navajo Chapter, 

567 U.S. at 199 (citation omitted).  The responsibility for considering budgetary constraints during 

the process of negotiating and approving an AFA rests solely on the BIA.      

“[I]f an agency overcommits its funds such that it cannot fulfill its contractual 

commitments, even the Government has acknowledged that ‘[t]he risk of over-obligation may be 

found to fall on the agency,’ not the contractor.”  Id. at 191 (citation omitted).  The Government 

cannot alter this result by contending that it produces outcomes that are somehow “unreasonable” 

or “inequitable.”  “To the extent that the Secretary argues that the payment of approximately 

$[15.7] million to the Nation … would permit the Nation to gain a financial windfall at the expense 

of other Indian tribes, the Secretary impermissibly invites the Court to meddle with [his] contracts 

and ‘render [his] promises nonbinding.’” Seneca Nation of Indians v. U.S. Dep’t of Health and 

Human Servs., 945 F.Supp.2d at 151.  “[T]he Government cannot back out of its contractual 

promise” under the ISDEAA.  Salazar v. Ramah Navajo Chapter, 567 U.S. at 194. 

Accordingly, the Nation’s 2014 funding proposal was not unreasonable because of the 

impact that it might have on the BIA’s budget for funding tribal judicial services, either in that 

year or in the future.  Nor is there anything unreasonable about awarding to the Nation, in 

accordance with Salazar v. Ramah Navajo Chapter, the full amount of damages to which it is 

entitled pursuant to the ISDEAA and the BIA regulations.   

E. There Is No Alternative Measure Of Damages To Apply In This Case 

 The final section of the Government’s brief underscores the barrenness of its position.  The 

Government concedes that this Court must “award some amount of damages in this case, in light 

of the D.C. Circuit’s ruling.”  (Gov. Br. at 11)  But it contends that the Nation has not yet 

established the quantum of those damages.  The Government suggests that the Court use the 
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Nation’s funding proposals for 2012 and 2013 “as guideposts in setting a reasonable damages 

award.”  (Gov. Br. at 12)  The Government does not, however, explain why these are valid 

guideposts for establishing the amount of damages with respect to 2014.   

 More fundamentally, the Government does not explain how the Nation’s supposed failure 

to establish the amount of its damages escaped the notice of the Court of Appeals.  That Court 

devoted the final section of its decision to the topic of the “Award Amount.”  Had the Nation failed 

to establish what the amount of the award should be, one would expect the Court of Appeals to 

have noted this deficiency and to have remanded the case with instructions to resolve this issue.  

The Court of Appeals did no such thing.  Accordingly, this Court has no cause to do so. 

F. Conclusion 

  An award of $15,762,985 to the Nation in this case is facially reasonable because it accords 

with the applicable law and the decision of the Court of Appeals.  The Nation has a legitimate need 

for these funds in order to recover the actual cost of operating its Judicial Branch.  The award does 

not produce an undeserved windfall for the Nation but simply relieves it from the burden of gross 

federal underfunding that it has endured for decades.  The fact that other tribes are also 

underfunded does not make the Nation any less deserving nor does it render the Nation’s funding 

request unreasonable. 

Dated:  April 26, 2019                                          Respectfully submitted, 

        

    /s/ Steven D. Gordon   

 Steven D. Gordon (D.C. Bar #219287) 

Philip Baker-Shenk (D.C. Bar #386662) 

Jessica L. Farmer (D.C. Bar #1023024) 

Holland & Knight LLP 

800 17th Street, N.W., Suite 1100 

Washington, D.C.  20006 

(202) 955-3000 

 

Counsel for Plaintiff Navajo Nation 

Case 1:14-cv-01909-TSC   Document 46   Filed 04/26/19   Page 8 of 9



 9 
#67057404_v1 

 

CERTIFICATE OF SERVICE 

 I hereby certify that on this 26th day of April, 2019, I electronically filed the foregoing 

Navajo Nation’s Reply Regarding Reasonableness of Its Damages with the Clerk of the Court 

using the CM/ECF system, which will send notification of such filing to the parties of record in 

this matter. 

 

 /s/ Steven D. Gordon    

 Steven D. Gordon (D.C. Bar #219287) 
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