
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
NAVAJO NATION,     ) 

) 
Plaintiff,    ) 

) 
v.      )  Civil Action No. 1:14-CV-01909 (TSC) 

) 
DEPARTMENT OF THE INTERIOR,  ) 
        et al.,  ) 

) 
Defendants.     ) 

____________________________________) 
 

DEFENDANTS’ RESPONSE TO PLAINTIFF’S MEMORANDUM REGARDING 
REASONABLENESS OF ITS DAMAGES 

 
Plaintiff Navajo Nation’s (“the Nation’s”) request for damages here is not facially 

reasonable for two essential reasons.  First, the Nation’s request for tribal courts funding in its 

2014 proposed annual funding agreement (“AFA”) bears no relation to the size of the requests the 

Nation itself made for the two prior years.  Indeed, after decreasing its funding request in 2013 by 

over a third from 2012, the Nation increased its request in 2014 by over 800% from 2013.  But the 

Nation has provided no evidence explaining the vast disparity between the funding levels requested 

in 2012 and 2013, on the one hand, and 2014, on the other.1  Second, the funding request made in 

the 2014 proposed AFA would represent between 60% and 70% of the total funding provided by 

the Bureau of Indian Affairs (“BIA”) to tribal courts nationwide over that timeframe.  Such a 

massive increase in funding for the Nation’s Tribal Courts Program would be highly inequitable.  

The windfall sought here is particularly unreasonable in light of the Nation’s position that it is 

entitled to this level of funding in every year since 2014, and for years to come, an outcome that 

                                                           
1 Unless otherwise specified, all references to years in this brief are to the calendar year in 
question, not the fiscal year.  
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could require the diversion of funds from some other tribe or program in the future.  For these 

reasons, the Court should reject Plaintiff’s request for $15,762,985 in damages. 

BACKGROUND 

 This case arises from a contract under the Indian Self-Determination and Education 

Assistance Act of 1975 (“ISDEAA”) between the Nation and the BIA’s Navajo Regional Office, 

to transfer the funding and the functions, services, activities, and programs otherwise contractible 

for the Tribal Courts Program from the Federal Government to the Nation (“the Contract”).  See 

Defs.’ MSJ Ex. A, ECF No. 18.  A contract under ISDEAA must provide funds to a tribe at the 

same level that the agency “would have otherwise provided for the operation of the programs” at 

issue if the agency had continued to provide the service itself.  25 U.S.C. § 5325(a)(1).  The parties 

may negotiate to set higher funding levels, however.   

The Contract here requires the parties to negotiate successor annual funding agreements 

each year, each of which is incorporated into the Contract and which determines the annual level 

of funding provided to the Nation.  Joint Statement of Stipulated Facts ¶ 7, ECF No. 17 

(“Stipulations”).  Under this process, the Nation makes a funding proposal and the BIA may 

partially decline that proposal on various grounds authorized by law.  See Defs.’ MSJ at 4–5.  The 

Nation proposed funding levels of $3,422,609 and $2,072,950 under the Contract in 2012 and 2013 

respectively, see infra, each of which the BIA partially declined as to the amounts above the 

Secretarial amount, i.e. the amount the agency would have otherwise spent on the program.  The 

final Direct Base funding amount for the Contract in 2012 and 2013 was $1,349,659 and 

$1,328,531 ($1,292,532 with the sequester reduction).2  Stipulations ¶¶ 8, 9.  

                                                           
2 After a negotiation concerning the addition of a sixteenth objective to the Contract’s scope of 
work, the Nation submitted a separate request for expansion and supplemental funding in 2013 
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 The Nation’s 2014 proposed AFA, at issue in these proceedings, was hand-delivered to the 

BIA during a lapse in federal appropriations, on October 4, 2013.  See generally Defs.’ MSJ at 8–

14.  The proposal sought $17,055,517 for the Nation’s Tribal Courts Program under the Contract, 

Stipulations ¶ 20, which was substantially larger than the Secretarial amount for this program, or 

even than the amount that the Nation itself had requested in prior years.  As the Court is aware, 

this prompted a dispute about the extent to which the BIA had legally “received” the 2014 proposal 

during the lapse in appropriations, whether the BIA’s subsequent partial declination of that 

proposal was timely,3 and whether principles of equitable estoppel barred the Nation from 

prevailing on its claims.  The parties cross-moved for summary judgment and the Court ruled for 

Defendants, declining to “sanction the Nation’s gamesmanship in taking advantage of a 

government shutdown by rewarding it with the windfall that it seeks.”  Mem. Op. at 15, ECF No. 

30.    

The D.C. Circuit reversed, holding that equitable estoppel did not bar the Nation’s claims, 

that the BIA received the Nation’s proposal on the date it was hand-delivered and, therefore, that 

the BIA’s partial declination was untimely.  See Navajo Nation v. U.S. Dep’t of Interior, 852 F.3d 

1124, 1128–30 (D.C. Cir. 2017).  The Court of Appeals did not, however, decide what measure of 

damages is required or appropriate here.  Instead, it simply held that the Nation is not limited to 

the amount the agency would have otherwise spent on the program in obtaining relief from this 

Court.  Id. at 1130.       

                                                           
and the BIA approved a modification to the Contract to add one-time expansion funding of 
$133,527 for that year.  Defs.’ MSJ Ex. B ¶ 8. 
3 Pursuant to BIA regulations, if a proposal is not timely declined, it is “deemed approved.”  25 
C.F.R. § 900.18.   
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 Pursuant to the D.C. Circuit’s opinion and mandate, the parties have agreed that the Court 

should enter judgment for the Nation, but disagree on the award and funding level at which the 

Nation’s 2014 proposed AFA should be deemed approved.  See Joint Status Report, ECF No. 36.  

The parties accordingly submitted a round of briefs outlining their respective positions on the 

appropriate judgment to be entered in this case.  See ECF Nos. 37, 38, 39.  Defendants explained 

that the Court should grant summary judgment for the Nation, deny Defendants’ motion for 

summary judgment, declare that the Nation’s 2014 proposed AFA is deemed approved as of 

January 3, 2014, and award damages for breach of contract by Defendants at a level this Court 

determines to be reasonable.  Defs.’ Mem. Re. Entry of J. at 1–2, ECF No. 37. 

 This last point, regarding the reasonableness of damages, represents the parties’ essential 

disagreement.  While the Nation contends that it is entitled to the full amount requested in the 2014 

proposed AFA simply by virtue of Defendants’ failure to timely respond to the proposal, see Pl.’s 

Resp. to Defs.’ Mem., ECF No. 38, Defendants maintain that the level of damages awarded must 

be reasonable, Defs.’ Mem. Re. Entry of J. at 12–13.  Under the ISDEAA, if a tribal organization’s 

proposal is not “facially reasonable,” it should not be entitled to the portion of the proposed funding 

that is unreasonable.  Cf. Seneca Nation of Indians v. U.S. Dep’t of Health & Human Servs., 945 

F. Supp. 2d 135, 151–52 (D.D.C. 2013).   

The Court has since held, in agreement with Defendants’ position, that judgment here 

should be “facially reasonable.”  Minute Order, Feb. 15, 2019 (citing Seneca Nation, 945 F. Supp. 

2d at 152).  The Court has stated, however, that it lacks sufficient information to “state with 

certainty whether an award of $15,762,985 more than that which was awarded in the prior year is 

facially reasonable.”  Id.  In response to the Court’s order, the parties agreed to submit an additional 
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round of briefing “focused solely on the reasonableness of Plaintiff’s requested amount.”  Joint 

Status Report, ECF No. 43.   

ARGUMENT 

The Court is correct that the Nation should not receive a damages award in this case that is 

not facially reasonable.  But despite another opportunity to show the reasonableness of its funding 

request, the Nation has submitted no new facts establishing the reasonableness of the eight-fold-

increase from the funding request the Nation made just one year prior for the same program.  The 

Court should reject the Nation’s damages request as unsupported by any demonstration of 

increased need from prior year funding requests and vastly disproportionate to the size of the Tribal 

Courts Program. 

1. The Nation’s 2014 funding request far exceeds the requests made in 2013 and 2012, 

despite the fact that the Nation has never attempted to justify the significant difference in the level 

of funding requested between those years. 

The Contract between these parties was entered in 2012, just two years before the Nation’s 

2014 request.  At that time, the Nation requested $3,422,609, setting forth various categories of 

expenses and the purposes to which the requested funds would be put.  Defs.’ MSJ Ex. A.  The 

following year, the Nation cut its funding request by over a third, seeking $2,072,950.  Defs.’ 

Reply re MSJ Ex. C, ECF No. 23.  Although the BIA partially declined those requests (establishing 

base funding levels of $1,349,659 and $1,292,532 for these years), this history demonstrates the 

levels of funding that the Nation itself identified as necessary and appropriate under this Contract.  

But when the time came to make a 2014 funding request during a lapse in federal appropriations, 

the Nation submitted a proposed AFA bearing practically no relationship to this history.  In fact, 

that 2014 proposed AFA multiplied the award requested in 2013 by over 800%.   
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The Nation offered little in the 2014 request to explain this enormous increase, despite the 

fact that the same scope of work applied to the 2012, 2013, and 2014 agreements.  Stipulations ¶¶ 

18, 19.  For example, in 2013, the Nation requested a total of $1,771,427 for personnel salary and 

fringe benefits for tribal courts employees.  Defs.’ Reply re MSJ Ex. C.  That number was modestly 

higher the year before, in 2012—$2,669,398 for such personnel costs.  Defs.’ MSJ Ex. A.  But in 

2014, the request for personnel salary and fringe benefits skyrocketed to $13,323,358.  Compl. Ex. 

B, Att. B, ECF No. 1-5.  The narrative contained in the Nation’s proposed AFA that was meant to 

justify the request did not even mention any change in personnel-related expenses from those 

contained in the 2012 and 2013 budget proposals, let alone provide an explanation for this massive 

increase, such as higher staffing levels.  Compl. Ex. B, Att. A at 3 (asserting the need for funding 

on the basis of various facilities issues).  To the contrary, the summary judgment record before 

this Court showed that the caseload for the Navajo Nation’s District Courts and Supreme Court 

actually decreased between 2012 and 2014, hardly a set of facts demonstrating an urgent need for 

a 500% increase in funding for personnel costs.  See Reply re Entry of Judgment at 5, ECF No. 

39.  Moreover, the 2014 request did not specify the number or types of personnel that would be 

funded, whereas the 2013 request specifically identified that it was seeking money to “fund 22 full 

time positions for 17 business units.”  Defs.’ Reply re MSJ Ex. C.  The Nation’s 2014 request 

similarly did not define the kind of “fringe benefits” the Nation would be providing its employees 

or explain why the funding purportedly needed for them—$4,215,622—was greater than the entire 

funding request the Nation had made under the Contract in either of the previous two years.  

Compl. Ex. B, Att. B.  One is similarly left wanting in attempting to determine why the Nation 

requested $754,241 for travel expenses like lodging and air fare, over six times more than was 

requested in 2012 and over 12 times more than 2013. 
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The Nation argues that its 2014 proposed AFA identified certain “urgent issues” that “have 

arisen” and required funding in 2014.  Pl.’s Mem. Re. Reasonableness of Its Damages at 5–6, ECF 

No. 44 (“Pl.’s Damages Mem.”).  But each of the issues identified concerned repair and 

maintenance of court facilities and lease and rental expenses.  Compl. Ex. B, Att. A at 3.  As the 

BIA made clear at the time, funding for “operation and maintenance of the multi-purpose justice 

complexes” was being addressed through a separate process involving BIA’s Office of Justice 

Services and Office of Facilities and Maintenance; it should not have been submitted in the 2014 

proposed AFA.  Defs.’ MSJ Ex. D.  Indeed, setting funding levels for this contract based on one-

off repairs, like asbestos remediation and roof repair at particular courthouses, makes little sense 

in light of the limitations on the BIA’s ability to reduce the Secretarial amount in subsequent years.  

See 25 U.S.C. § 5325(b)(2).   

In any event, facilities-related expenses were only a small portion of the 2014 proposed 

AFA.  In that AFA, the Nation requested a total of $1,744,055 for “Lease & Rental” and “Repairs 

and Maintenance,” a mere 10% of the Nation’s budget request and hardly a basis to justify seeking 

roughly $15 million more than the previous year.  Compl. Ex. B, Att. B.  The Nation also has not 

provided any evidence justifying the fact that its funding request for these categories increased 

over 1300% from the same categories of expenses in the 2012 request.  See Defs.’ MSJ Ex. A 

(requesting a total of $129,800 for “Lease & Rental” and “Repairs & Maintenance”); see also 

Defs.’ Reply re MSJ Ex. C (requesting a total of $103,000 for these categories in 2013). 

2. The Nation’s most recent brief on the reasonableness of its damages request makes 

little attempt to actually justify the 2014 request and provides no additional factual support for 

these increases.  Instead, the Nation’s brief acknowledges the large disparity in its funding requests 

between 2014 and prior years and explains the increase on the basis that the Nation simply 
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“shifted” additional, previously-unclaimed costs of judicial operations from itself to the BIA.  Pl.’s 

Damages Mem. at 7.  The Nation contends that this action was appropriate because the Federal 

Government has a trust responsibility to support tribal organizations.  Id.  While the Government 

certainly recognizes its trust responsibilities to tribal organizations as a general principle, the 

Nation’s argument misses the mark on multiple fronts.  

To begin, although the amount that the BIA would have otherwise spent on this program 

is not a ceiling on the funds that may be awarded in this action, Navajo Nation, 852 F.3d at 1130, 

the existence of that presumptive funding level under ISDEAA indicates that a tribe is not 

automatically entitled to any amount that it seeks by virtue of an untimely declination of that 

proposal.   Otherwise, ISDEAA would create a mechanism for tribes to unilaterally bind the 

Government to spend whatever amount a tribe seeks, no matter how unreasonable and no matter 

what the BIA would have spent on the program, even though the concept of a “deemed approved” 

contract is a product of BIA regulation, not the statute.  This is fundamentally inconsistent with 

ISDEAA’s provision that the BIA is “not required to reduce funding for programs, projects, or 

activities serving a tribe to make funds available to another tribe or tribal organization under this 

chapter.”  25 U.S.C. § 5325(b).   

The overall context of tribal courts funding in 2014 shows the wisdom of limiting the 

Nation to a reasonable award here.  Awarding the Nation’s 2014 funding request would have 

resulted in massive inequities in the funding of tribal services across the country.  In fiscal year 

2014 and 2015, the BIA spent $26.5 million and $24 million respectively on tribally 

contracted/compacted tribal courts programs, while also spending roughly $2.7 million and $5.4 

million on direct federally provided services.  Report to the Congress on Spending, Staffing, and 

Estimated Funding Costs for Public Safety and Justice Programs in Indian Country at 4, Sept. 12, 
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2017 (“TLOA Report”).4  Thus, the Nation’s position is effectively that between 60% and 70% of 

all dollars spent on tribally contracted courts programs across the country during that timeframe 

should have been routed to their court system alone, when the BIA funded 185 tribal courts 

nationwide.5    That inequitable outcome is not reasonable, particularly in light of the fact that 

funding for services to tribes is generally by lump sum appropriation to the BIA—see, e.g., 

Consolidated Appropriations Act, 2014, Pub. L. No. 113-76, 128 Stat. 299–300—and thus any 

substantial increase in funding for one program or one tribe in future fiscal years may require a 

diversion of resources from some other tribe or program.6   

The Nation nonetheless intimates that it has been getting the short end of the stick in regard 

to tribal courts funding, pointing to the large court system that the Nation operates and noting a 

2011 GAO survey referring to two tribal courts that were funded solely by the Federal 

Government.  Pl.’s Damages Mem. at 4–5.  Defendants do not dispute that the resources allocated 

to the BIA by Congress are limited.  The Nation too appears to recognize the limitations of 

appropriated funds.  In its damages brief, the Nation points to the Indian Tribal Justice Act of 1993 

                                                           
4 Available at https://www.bia.gov/sites/bia.gov/files/assets/bia/ojs/ojs/pdf/Report_Final-
Cleared.pdf. 
 
5 United States Department of the Interior, Budget Justifications and Performance 
Information, Fiscal Year 2014, Indian Affairs, at IA-PSJ-20, available at 
https://www.bia.gov/sites/bia.gov/files/assets/as-ia/ocfo/ocfo/pdf/idc1-021730.pdf.  
 
6 Roughly $28 million were allocated to tribal courts funding in fiscal years 2016 and 2017.  
United States Department of the Interior, Budget Justifications and Performance 
Information, Fiscal Year 2018, Indian Affairs, at IA-ST-12, available at 
https://www.bia.gov/sites/bia.gov/files/assets/as-ia/ocfo/pdf/idc2-064589.pdf.   
 
That number rose slightly in fiscal years 2018 and 2019, to roughly $30 million.  United States 
Department of the Interior, Budget Justifications and Performance 
Information, Fiscal Year 2020, Indian Affairs, at IA-PSJ-1, available at 
https://www.bia.gov/sites/bia.gov/files/assets/as-ia/obpm/pdf/2020_BIA_Greenbook.pdf. 
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as indicating Congress’s finding that tribal justice systems are inadequately funded.  Pl.’s Damages 

Mem. at 3.  But in its 2014 proposed AFA, the Nation also noted that “Congress has yet to 

appropriate any of the $58.4 million per year . . . authorized under” that statute.  Compl. Ex. B, 

Att. A at 4.    

Those limitations notwithstanding, there is strong evidence to say that contrary to the 

Nation’s argument, its Tribal Courts Program is already funded relatively well in comparison to 

other similarly situated entities.  For example, there were 471,000 individuals representing 38 

tribes served by tribal courts in Oklahoma in fiscal year 2014, TLOA Report at 10, a substantially 

larger figure than the 173,000 people the Nation has reported are served by its courts, Pl.’s Reply 

re MSJ Ex. B ¶ 6, ECF No. 22-2.  But Oklahoma tribal courts were only supported by roughly $1 

million in BIA funding and expenditures in fiscal years 2014 and 2015, a far cry from the $17 

million that the Nation seeks here.  TLOA Report at 10.   

The Nation also points to the existence of Courts of Indian Offenses, which are operated 

and fully funded by the Federal Government, as an example of the Nation receiving less than other 

tribes.  But the existence of such courts is not an indication that a tribe is receiving better services.  

Oklahoma contains two Courts of Indian Offenses, which were funded out of the $1 million 

described above.  See 25 C.F.R. § 11.100(a).  Another of these courts, for the Ute Mountain Ute 

Tribe in Colorado, is funded out of the $820,000 spent on that state’s tribal courts in fiscal years 

2014 and 2015.  TLOA Report at 10.  Moreover, if the Nation believed that it was not receiving 

necessary funding and that it preferred the Federal Government to operate its courts instead, it 

could have sought to suspend performance under the Contract in the absence of additional funding.  

See Defs.’ MSJ Ex. A at 3 ¶ 5 (“Limitation of Costs”).  The Nation has not sought such relief.  To 

the contrary, yearly federal financial reports indicate that the Nation had not even spent all of the 
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funds awarded to it under this Contract as of the end of each calendar year from 2012 to 2017.  Ex. 

A (reporting at section 10, line h, an unobligated balance of between approximately $400,000 and 

$1.33 million at the end of each year).  All of these data points tell the same story: the Nation here 

seeks an unreasonable windfall that is highly inequitable in comparison to the funding received by 

other tribes and tribal courts.     

The potential trade-off of an award by the Court with funding for other tribes in future 

fiscal years is not purely hypothetical.  In the Nation’s view, this case is not just about one year of 

tribal courts funding, but every year since 2014 and every year going forward.  In the related cases 

between these parties that are currently pending before this Court, the Nation has alleged that it is 

entitled to the windfall funding claimed here in each of the years 2015 to 2018, by virtue of its 

purported entitlement to that award in 2014.  See, e.g., Compl. ¶ 42, ECF No. 1, Case No. 1:16-

cv-11-TSC (“Defendants were obligated to award and fund the CY 2015 AFA in the amount of at 

least $17,055,517.”).7   

According to the Nation, this case is not only about obtaining an unreasonable windfall for 

2014, but also obtaining a seemingly permanent massive increase in funding to its tribal courts 

system.  In light of the lump-sum nature of BIA appropriations, that windfall in future years may 

come at the expense of some other tribe or program.  The Court need not sanction that position in 

light of the Nation’s failure to present evidence supporting the facial reasonableness of its damages 

claim. 

3. Defendants recognize that the Court should award some amount of damages in this 

case, in light of the D.C. Circuit’s ruling that the amount the agency would have otherwise spent 

                                                           
7 Regardless of the judgment rendered in this case, Defendants maintain that the Nation is not 
entitled to the relief sought in those related cases.   
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on this program is a funding floor, not a ceiling.  Defendants respectfully submit, however, that it 

is incumbent upon the Nation, not Defendants, to provide additional evidence in support of its 

funding request, or to offer an alternative damages model that is reasonable.  Defendants certainly 

anticipated that the Nation would take one or both of these approaches when it agreed to undertake 

a further round of briefing concerning the reasonableness of its request.  In the absence of 

additional support for the Nation’s request, Defendants are unable to do more than maintain the 

same position on damages they previously advanced in the prior briefing regarding entry of 

judgment.  Defs.’ Mem. Re. Entry of J. at 2, 14.  The only evidence before this Court that might 

support a reasonable damages award is the $3,422,609 and $2,072,950 that the Nation requested 

in 2012 and 2013, which were years when the Nation’s proposals were not hand-delivered during 

a lapse in federal appropriations.  Therefore, Defendants suggest the Court use these requests 

(which would lead to damages awards of $2,130,077 and $780,418 respectively) as guideposts in 

setting a reasonable damages award.   

CONCLUSION 

 For the foregoing reasons, this Court should reject Plaintiff’s request for $15,762,985 in 

damages.   
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DATED:  April 12, 2019 Respectfully submitted,  
 
 JOSEPH H. HUNT 
 Assistant Attorney General 
 
 ERIC R. WOMACK 
 Assistant Branch Director   
 
 /s/ James Powers  
 JAMES R. POWERS (TX Bar No. 24092989) 
 Trial Attorney 
 U.S. Department of Justice 
 Civil Division, Federal Programs Branch 
 1100 L Street, N.W., Room 11218 
 Washington, D.C.  20005  
 Telephone: (202) 353-0543 
 E-mail: James.R.Powers@usdoj.gov 
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I hereby certify that I filed the foregoing with the Clerk of the Court through the ECF 

system on April 12, 2019.  This system provided a copy to and effected service of this document 

on all parties. 

/s/ James Powers
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