
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA

NAVAJO NATION, )
)

Plaintiff, )
)

v. ) Civil Action No. 1:14-CV-01909 (TSC)
)

DEPARTMENT OF THE INTERIOR, )
et al., )

)
Defendants. )

___________________________________________ )

NAVAJO NATION’S MEMORANDUM 
REGARDING REASONABLENESS OF ITS DAMAGES

A. Introduction

In 2013 negotiations with the Defendants (the “Government”), the Navajo Nation sought 

$17,055,517 to fund its Judicial Branch for Calendar Year (“CY”) 2014 in its proposed annual 

funding agreement (“AFA”) under the Indian Self-Determination and Education Assistance Act 

(“ISDEAA”). The Government failed to timely decline the Nation’s proposal, which consequently 

was deemed approved as a matter of law. See Navajo Nation v. U.S. Dep’t of Interior, 852 F.3d 

1124, 1126 (D.C. Cir. 2017). “When a proposal is deemed approved, ‘the Secretary shall award 

the contract or any amendment or renewal within that 90-day period and add to the contract the 

full amount of funds pursuant to section 106(a) of the [ISDEAA].’” Id. at 1130 (quoting 25 C.F.R. 

§ 900.18). Because the Nation received only $1,292,532 in contract funding for CY 2014, not the 

$17,055,517 that was proposed and deemed approved, it is entitled to an award of damages in the 

amount of $15,762,985.

The Court, in its order of February 15, 2019, stated that it “is unable to state with certainty 

whether an award of $15,762,985 more than that which was awarded in the prior year is facially
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reasonable” and directed the parties to submit an additional round of briefing focused solely on 

the reasonableness of the Nation’s requested amount of additional funding for CY 2014 and the 

consequent damages. The Nation’s position is that there is no basis under the ISDEAA and 

applicable law for imposing a “facial reasonableness” limitation upon its damages.1 Nonetheless, 

in conformance with the Court’s order, it submits the following information and argument in 

support of the full amount.

B. Regulatory Framework

“Congress has clearly expressed in the [ISDEAA] ... its intent to circumscribe as tightly 

as possible the discretion of the Secretary ....” Ramah Navajo School Bd, Inc. v. Babbitt, 87 F.3d 

1338, 1344 (D.C. Cir. 1996). When Congress amended the ISDEAA in 1994, it “clarifie[d] that 

the Secretary’s determinations ... regarding contract funding levels are issues which must be 

assessed as part of the declination contract review, approval and appeal process set forth in section 

102(a)(2) of the Act [25 U.S.C. § 5321(a)(2)] (that is, these issues may not be identified as part of 

some ‘threshold’ assessment, nor in any other way that would escape the critical procedural 

protections available under section 102).” S. Rep. No. 103-374, at 5-6 (1994).

C. Factual Background

For many years the Government has failed to adequately fund the Nation’s judicial system. 

In 1991, the U.S. Civil Rights Commission found that “the failure of the United States Government 

to provide proper funding for the operation of tribal judicial systems . . . has continued for more 

than 20 years.” United States Commission on Civil Rights, The Indian Civil Rights Act: A Report

1 In Seneca Nation of Indians v. U.S. Dep’t of Health and Human Servs., 945 F.Supp.2d 135, 151-52 (D.D.C. 2013), 
the court rejected the government’s argument that it should evaluate the reasonableness of the tribe’s proposed funding 
increase, i.e. “the bargain the parties have struck through their Contract and operation of law.” The court ruled that 
this “is a matter properly addressed through contract negotiations or through declination of the proposed amendment 
... if the Secretary truly believed the amount was unsupported.”
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of the United States Commission on Civil Rights 71 (June 1991). Congress enacted the Indian 

Tribal Justice Act in 1993, finding that “tribal justice systems are inadequately funded, and the 

lack of adequate funding impairs their operation.” 25 U.S.C. § 3601(8). In 1998, Attorney General 

Janet Reno stated in testimony before the Senate Indian Affairs Committee, it is “crucial” to 

provide additional funding to “better enable Indian tribal courts, historically under-funded and 

under-staffed, to meet the demands of burgeoning case loads.” Testimony ofAtt ’y Gen. Janet Reno 

on the Indian Law Enforcement Initiative Before the S. Comm, on Indian Affairs, (June 3, 1998), 

available at http://www.justice.gov/archive/otj/Congressional_Testimony/attgensiac.htm. In 

2003, the Inspector General of the Department of Justice observed that “[tjribal justice systems are 

inadequately funded and the lack of adequate funding impairs their operation.” Administration of 

Department of Justice Grants Awarded to Native American and Alaska Native Tribal 

Governments, Audit Report 05-18, Introduction (March 2005), available at 

https ://oig.j ustice.gov/reports/OJP/a0518/intro.htm# 12.

In 2003, the U.S. Civil Rights Commission noted that “[tjribal justice systems have been 

underfunded for decades”. United States Commission on Civil Rights, A Quiet Crisis - Federal 

Funding and Unmet Needs in Indian Country 11 (July 2003). The Commission concluded that 

“[pjublic safety is fundamental to the preservation of communities, and the federal government 

has a trust responsibility to Native peoples to support law enforcement and judicial systems on par 

with the rest of the population. Yet, every day the safety of Native Americans is compromised by 

the federal government’s failure to meet this responsibility.” Id. at 79.

As a result of decades of federal under-funding, many tribes have been forced to expend 

tribal monies to fund the operations of their judicial systems. “On average, the Bureau [of Indian 

Affairs (“BIA”)] funding accounts for only a modest amount of most tribal court operating

3

Case 1:14-cv-01909-TSC   Document 44   Filed 03/22/19   Page 3 of 10

http://www.justice.gov/archive/otj/Congressional_Testimony/attgensiac.htm


budgets. The majority of tribal court budgets are funded with tribal monies and sometimes with 

various grants from other agencies such as the Department of Justice.” Tribal Courts and the 

Administration of Justice in Indian Country: Hearing Before the S. Comm, on Indian Affairs 110th 

Cong. 5 (2008) (statement of W. Patrick Ragsdale, Director, Office of Justice Services, BIA). 

“[Wjhen tribes supplement the federal program they take over, it diverts funds away from other 

economic development opportunities and other government functions and services they provide to 

their communities and citizens.” Government Accountability Office (GAO), Indian Programs: 

Interior Should Address Factors Hindering Tribal Administration of Federal Programs, 25 (Jan. 

2019).

At the same time, the extent of federal funding varies between tribes and courts. In 2011, 

the GAO visited 12 tribes, including the Nation, and found that federal funding for their tribal 

courts was often inadequate to allow them to carry out their judicial duties. But, “of the 12 tribes 

[GAO] visited, the tribal government provided partial funding to 10 of the tribal courts; the 

remaining 2 were solely funded by federal funding.” GAO, Indian Country Criminal Justice: 

Departments of the Interior and Justice Should Strengthen Coordination to Support Tribal Courts, 

21 (Feb. 2011). Where tribes have not established tribal courts, the BIA has established “Courts 

of Indian Offenses” on certain Indian reservations. These so-called “C.F.R. Courts” operate 

pursuant to regulations at 25 C.F.R. Part 11 and are wholly funded by the federal Government. 

See Tillett v. Lujan, 931 F.2d 636, 639 (10th Cir. 1991) (discussing C.F.R. Courts).

The financial burden of funding its judicial system has fallen especially hard on the Navajo 

Nation, which operates the largest tribal justice system in the United States. The Navajo judicial 

system serves the Navajo Nation, which is the largest and one of the most populous tribal nations 

in the country. The Nation is divided into 11 judicial districts. Each district has a trial court called
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a district court, that hears criminal and civil cases, and some districts have a family court to hear 

domestic relations cases. Appeals are taken to the Navajo Nation Supreme Court. There are three 

full-time Supreme Court justices and about 13 judicial court judges that handle approximately 

50,000-52,000 cases every year. With each judge averaging 4,000 cases per year, the Nation is in 

dire need of funding for additional judges and court personnel.

D. The Nation’s Proposed Funding For 2014

The Nation’s proposed AFA for CY 2014 is attached as Exhibit 1. It proposed a total 

budget of $17,055,517 to fund the Nation’s judicial branch and broke out that request between ten 

different budget categories. Exh. 1, Attachment B. More than $13 million, 78% of the total 

amount, was allocated to pay compensation and fringe benefits for judicial branch employees. The 

balance was divided between eight categories, including repair and maintenance of equipment and 

buildings, providing telephone and internet service, leasing space and office equipment, and 

providing office supplies and photocopying.

In the “Scope of Work” that the Nation submitted as part of its proposed AFA, it explained 

that the prior year federal funding level under the parties’ ISDEAA contract covered less than 10% 

of the actual annual cost of operating the Nation’s Judicial Branch. “When we submitted our 

budget priorities for CY 2014 two years ago, we submitted a dollar figure of $17 million. The 

Navajo Nation has been going through severe shortfalls and continues to be asked to pick up the 

slack for over 90% of the funding for services provided to the Navajo people through the Navajo 

Nation Judicial Branch.” Exh. 1, Attachment A at 3.

The Nation also identified several “urgent issues that have arisen and will need funding in 

CY2014”:
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• Annual operation and maintenance for the Dilkon, Crownpoint, Tuba City, 
Ramah, Tahajiilee and Alamo [district] courthouses, which present entirely lack 
funding;

• Necessary significant repairs to the roofs of the Shiprock and Chinle 
courthouses;

• Necessary and significant asbestos remediation and repair of walls for the 
Window Rock and Kayenta courthouses and/or rental for alternative space;

• Rental for office space for the Administrative Offices of the Courts which have, 
thus far, been funded through one-time supplemental funding by the BIA.

Id.

Finally, the Nation said that additional “funds are urgently needed to complete certain 

construction/renovation projects of temporary modular court and program facilities that were 

begun or previously assisted with federal funds, a permanent multi-purpose justice complex in 

Window Rock, and rental for the new Pinon court district, none of which can be completed without 

further funding assistance.” Id.

E. Argument

Statutes enacted for the benefit of Indian tribes, such as the ISDEAA, must be liberally 

construed in their favor. See Chickasaw Nation v. United States, 534 U.S. 84, 93-94 (2001); 

Montana v. Blackfeet Tribe of Indians, 471 U.S. 759, 766 (1985). Congress mandated that “[e]ach 

provision of the [ISDEAA] and each provision of this [self-determination] Contract shall be 

liberally construed for the benefit of the Contractor . . . .” 25 U.S.C. § 5329(c); see also S. Rep. 

No. 103-374, at 11 (1994) (stating that the model self-determination contract “incorporates the 

longstanding canon of statutory interpretation that laws enacted for the benefit of Indians are to be 

liberally construed in their favor”); 25 C.F.R. § 900.3(a)(5). Likewise, the ISDEAA regulations 

provide that the “Secretary’s commitment to Indian self-determination requires that these 

regulations be liberally construed for the benefit of Indian tribes” and that any ambiguities in the 

regulations “be construed in favor of the Indian tribe.” 25 C.F.R. § 900.3(b)(l 1).
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In this case, there was nothing facially unreasonable about the amount of judicial system 

funding that the Nation proposed for CY 2014. The Nation fully justified its need for that level of 

funding. See Seneca Nation of Indians v. US. Dep’t of Health and Human Servs., 945 F.Supp.2d 

at 152 (tribe’s proposed funding increase “appears facially reasonable” because tribe provided 

logical explanation of how it calculated the “perceived funding gap”). It is true that the Nation’s 

proposal sought a sharp increase in the amount of federal funding to be provided pursuant to the 

ISDEAA contract, but that increase simply shifted the primary responsibility for funding the cost 

of existing judicial operations from the Nation to the BIA, where it belongs as a trust responsibility. 

“[I]t is the Department of the Interior’s responsibility to support tribal court costs in fulfillment of 

the federal government’s trust relationship to tribes.” Lindsay Cutler, Tribal Sovereignty, Tribal 

Court Legitimacy, and Public Defense, 63 UCLA L. Rev. 1752, 1757 (2016).

The ISDEAA specifically contemplates that a tribe may propose a federal funding increase 

over its current level of federal funding. See Navajo Nation, 852 F.3d at 1130 (citing Yurok Tribe 

v. United States Dep’t of Interior, 785 F.3d 1405, 1412-13 (Fed. Cir. 2015); Seneca Nation of 

Indians v. US. Dep’t of Health and Human Servs., 945 F.Supp.2d at 150). At the same time, the 

ISDEAA authorizes the Government, in its discretion, to decline any proposal for a funding 

increase. See 25 U.S.C. § 5321(a)(2)(D); 25 C.F.R. § 900.22. The ISDEAA does not place any 

limit on the amount of the funding increase that a tribe may request. There is no need for it to do 

so since the Government has complete discretion to decline any increase whatsoever, provided that 

the Government acts in timely fashion. Thus, the Nation acted within its rights under the ISDEAA 

by requesting a sharp increase in federal funding for CY 2014 to address the actual needs of its 

judicial system. The Government could have denied the increase in whole or in part. But there
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was no reason for the Nation to understate its funding needs in its proposed AFA. The Nation’s 

proposed funding increase was not unreasonable.

In summary, neither the facts of this case nor the applicable law provide any basis for 

concluding that the amount of CY 2014 funding that the Nation proposed was facially 

unreasonable. Likewise, there is no basis for concluding that a damages award to the Nation of 

$15,762,985 for CY 2014 is facially unreasonable. The Court of Appeals made clear that, “[w]hen 

a proposal is deemed approved, ‘the Secretary shall award the contract or any amendment or 

renewal within that 90-day period and add to the contract the full amount of funds pursuant to 

section 106(a) of the [ISDEAA].’” Navajo Nation, 852 F.3d at 1130 (emphasis added). “While 

this system may seem imbalanced, Congress designed self-determination contracts to work in this 

manner for a specific remedial purpose, and the ISDEAA, its regulations, and the resulting 

contracts between Indian tribes and the United States must be read with that remedial intent in 

mind.” Seneca Nation of Indians v. US. Dep ’t of Health and Human Servs., 945 F. Supp. 2d at 

152.

F. Conclusion

The Navajo Nation moved for summary judgment on Counts I, II, and III of its Complaint, 

which requested a judgment (i) declaring that its CY 2014 proposed annual funding agreement is 

deemed approved as of January 3,2014, (ii) compelling the Secretary to sign, award, and fund that 

funding agreement as deemed approved on January 3,2014, and (iii) awarding damages for breach 

of contract in the amount of $15,762,985 ($17,055,517 - $1,292,532), plus interest, fees, and costs. 

Accordingly, the Court should now enter a judgment in favor of the Nation granting this relief.
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Dated: March 22, 2019 Respectfully submitted,

/s/ Steven D. Gordon_________
Steven D. Gordon (D.C. Bar #219287) 
Philip Baker-Shenk (D.C. Bar #386662) 
Jessica L. Farmer (D.C. Bar #1023024) 
Holland & Knight LLP 
800 17th Street, N.W., Suite 1100 
Washington, D.C. 20006 
(202)955-3000

Counsel for Plaintiff Navajo Nation
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CERTIFICATE OF SERVICE

I hereby certify that on this 22nd day of March, 2019,1 electronically filed the foregoing 

Navajo Nation’s Memorandum Regarding Reasonableness of Its Damages with the Clerk of the 

Court using the CM/ECF system, which will send notification of such filing to the parties of 

record in this matter.

/s/ Steven D. Gordon_______________
Steven D. Gordon (D.C. Bar #219287)

#65192946 vl
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