
 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

 

NAVAJO NATION,     ) 

) 

Plaintiff,    ) 

) 

v.      )  Civil Action No. 1:14-CV-01909 (TSC) 

) 

DEPARTMENT OF THE INTERIOR,  ) 

) 

and      ) 

) 

RYAN ZINKE, in his official capacity as  ) 

Secretary, U.S. Department of the Interior, ) 

) 

Defendants.     ) 

____________________________________) 

 

 

PLAINTIFF’S RESPONSE TO DEFENDANTS’ MEMORANDUM  

REGARDING ENTRY OF JUDGMENT 

 

From start to finish of this case, Defendants (the “Government”) have advanced a series of 

baseless arguments in an effort to avoid the consequences of the Government’s failure to timely 

decline plaintiff Navajo Nation’s annual funding agreement (“AFA”) proposal for CY 2014 which 

sought $17,055,517 to fund the Nation’s Judicial Branch pursuant to the parties’ self-determination 

contract under the Indian Self-Determination and Education Assistance Act (“ISDEAA”).  The 

latest arguments are the most feeble of all. This case is straightforward and there is no issue about 

the relief to which the Navajo Nation is now entitled. 

BACKGROUND 

 On October 4, 2013, the Navajo Nation hand-delivered a proposed AFA for 2014 to the 

Navajo Regional Office of the Bureau of Indian Affairs (“BIA”).  The Nation’s proposed AFA 

sought  $17,055,517 to fund its Judicial Branch.  This was a sharp increase over the $1,292,532 

that the BIA had provided for that program in 2013.  From prior annual negotiations with the 
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Nation, the BIA knew that existing $1.3 million funding level fell fall far short of the amount 

needed, and that the Nation actually spent, to operate its Judicial Branch.  Nonetheless, on 

November 7, 2013, the BIA sent a letter to the Nation which recommended that the Nation drop 

its proposed increase in federal funding and submit a revised proposal based on the current funding 

level and scope of work.  The Navajo Nation did not alter its proposal.  The BIA failed to act on 

the proposal within 90 days of its receipt, as it is required to do by its own regulations. 

ARGUMENT 

The D.C. Circuit, in its decision, succinctly summarized the governing law regarding 

agency review of tribal funding proposals: 

When a tribe submits a proposed annual funding agreement to DOI, “the Secretary 

shall, within ninety days after receipt of the proposal, approve the proposal and 

award the contract unless the Secretary provides written notification” to the tribe 

that the proposal is declined for one of five reasons provided by the statute. [25 

U.S.C.] § 5321(a)(2). “[T]he Secretary may extend or otherwise alter the 90-day 

period ... if before the expiration of such period, the Secretary obtains the voluntary 

and express written consent of the tribe” to do so. Id. “A proposal that is not 

declined within 90 days (or within any agreed extension ...) is deemed approved....” 

25 C.F.R. § 900.18. 

 

Navajo Nation v. United States Department of Interior, 852 F.3d 1124, 1126 (D.C. Cir. 2017).  In 

this case, the Government failed to decline the Navajo Nation’s proposed AFA within 90 days.  

Accordingly, that AFA in its entirety was deemed approved.   

 The Government is fully aware that this is the result.  The joint Department of the 

Interior/Department of Health and Human Services Internal Agency Procedures Handbook for the 

ISDEAA, published in 1999, provides in bold type in multiple places that “[f]ailure of agency 

personnel to act within the 90day period precludes the agency from asserting a declination 

issue and results in the award of a contract, contract amendment, contract renewal, 

successor AFA and/or the grant of a waiver or program redesign request, consistent with 25 
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C.F.R. §900.18,” DOI/HHS Internal Agency Procedures Handbook for Non-Construction 

Contracting Under Title I of the Indian Self-Determination and Education Assistance Act, Chapter 

5, § II.1  (emphasis in the original).   See also  id. at Chapter 5, § IV.B.1; Chapter 6, § I.  

 Courts have confirmed that this is the result, starting with Judge Collyer of this Court who 

ruled that, “[w]hen the Secretary fails to respond to an amendment proposal to a self-determination 

contract within the allotted 90 days, the proposal automatically becomes part of the parties’ 

Contract.”  Seneca Nation of Indians v. United States Department of Health and Human Services, 

945 F. Supp. 2d 135, 152 (D.D.C. 2013).  See also Navajo Health Foundation-Sage Memorial 

Hospital, Inc. v. Burwell, --- F.Supp.3d ----, 2015 WL 9777785 at *32-33 (D.N.M. 2015) (citing 

J. Collyer’s analysis with approval); Yurok Tribe v. Dep't of the Interior, 785 F.3d 1405, 1408 

(Fed. Cir. 2015) (“In effect, if the Secretary does not timely respond to a[n ISDEAA] proposal, the 

proposal is deemed approved and the Secretary is directed to award a contract based on the terms 

of the proposal.”) (emphasis added).  The D.C. Circuit, in its decision, noted that “[w]hen a 

proposal is deemed approved, ‘the Secretary shall award the contract or any amendment or renewal 

within that 90-day period and add to the contract the full amount of funds pursuant to section 

106(a) of the [ISDEAA].’ 25 C.F.R. § 900.18.”  Navajo Nation, 852 F.3d at 1130 (emphasis 

added).  The tribe’s proposal becomes part of the contract and must be funded in full. 

 In a doomed effort to avoid this result, the Government argued to the D.C. Circuit that, 

even if the Navajo Nation’s proposed AFA was deemed approved because the agency failed to act 

on it within 90 days, the amount of funding which the Nation receives should nevertheless be 

                                                 
1 Available at 

http://www.ihs.gov/IHM/dsp_folder/pc/p6c1/IAP_Handbook_Under_Title%20I_ISDEAA.pdf 

Case 1:14-cv-01909-TSC   Document 38   Filed 08/07/17   Page 3 of 7



 

 4 

capped at the existing funding level established by the previous AFA.  The circuit court rejected 

this argument. 

DOI argues that because § 106(a) provides that the Secretary may decline a 

proposal if the amount of funds proposed “is in excess of the applicable funding 

level for the contract,” 25 U.S.C. § 5321(a)(2)(D), the BIA cannot be required to 

award funding in excess of the amount of funds the BIA would otherwise have 

expended on the particular program or service for the tribe. In short, DOI seeks to 

transform the funding floor into a ceiling. This argument has been oft rejected. See 

Yurok Tribe, 785 F.3d at 1412 (noting that the statute, “by its clear terms, sets a 

floor, not a ceiling, on the amount of money that a Tribe can receive in a self-

determination contract”); Seneca Nation of Indians v. United States Dep’t of Health 

& Human Servs., 945 F.Supp.2d 135, 150-51 (D.D.C. 2013) (noting that the § 

106(a) or Secretarial amount is not immutable and can be increased by the 

Secretary). The cited portions of the ISDEAA do not “support the government’s 

claim that self-determination contracts are limited to funding for programs the 

government currently provides to the requesting tribe.” Yurok Tribe, 785 F.3d at 

1412-13. 
  

Navajo Nation, 852 F.3d at 1130 (emphasis added). 

 Thus, it could not be clearer that the Navajo Nation’s proposed AFA in the amount of 

$17,055,517 was deemed approved and that the full amount of those funds must be added to the 

contract and provided to the Nation. 

Nonetheless, the Government now argues that this amount of funding “is facially 

unreasonable, and as such it should be rejected” or, “[i]n the alternative, the Court should require 

Plaintiff to provide a detailed justification for its proposed damages.”  (Gov. Memo. at 2).  The 

Government cites no authority for either argument because there is none.  In fact, these arguments 

are directly contrary to the governing regulation, 25 C.F.R. § 900.18, which provides:  

A proposal that is not declined within 90 days (or within any agreed extension under 

§900.17) is deemed approved and the Secretary shall award the contract or any 

amendment or renewal within that 90-day period and add to the contract the full 

amount of funds pursuant to section 106(a) of the Act.”  (emphasis added). 

   

The “full funding” provision was deliberately added before the final version of the regulation was 

promulgated in 1996.  See 61 Fed. Reg. 32482, 32486 (1996).  “[A]n agency is not free to ignore 
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or violate its regulations while they remain in effect.”  National Envtl. Dev. Ass’ns Clean Air 

Project v. EPA, 752 F.3d 999, 1011 (D.C. Cir. 2014) (quoting U.S. Lines, Inc. v. Fed. Mar. 

Comm'n, 584 F.2d 519, 526 n. 20 (D.C. Cir. 1978)). 

 This Court must refuse the Government’s invitation to ignore the governing law and to re-

write the parties’ contract.  There is nothing inequitable about the Navajo Nation receiving the 

budget increase that it openly sought.  As Judge Collyer noted: 

When the Secretary fails to respond to an amendment proposal to a self-

determination contract within the allotted 90 days, the proposal automatically 

becomes part of the parties’ Contract. See 25 U.S.C. § 450f(a)(2), 25 C.F.R. § 

900.18. While this system may seem imbalanced, Congress designed self-

determination contracts to work in this manner for a specific remedial purpose, and 

the ISDEAA, its regulations, and the resulting contracts between Indian tribes and 

the United States must be read with that remedial intent in mind. 

 

Seneca Nation, 945 F. Supp. 2d at 152 (emphasis added).  “[T]he Court may not properly bend the 

text of the [ISDEAA] statute and regulations to maintain the funding status quo.”  Maniilaq 

Association v. Burwell, 170 F.Supp.3d 243, 255 (D.D.C. 2016).  Moreover, as the D.C. Circuit 

noted, the facts of this case do not establish any inequity.  “[T]he BIA ‘could have issued its 

declination decision at any time after November 7.’ Yet, inexplicably, it failed to do so. The Court 

will not reward DOI’s lack of diligence in the name of ‘equity.’”  Navajo Nation, 852 F.3d at 1130 

(emphasis added). 

 Furthermore, the Supreme Court has emphasized that funding promises made in contracts 

under the ISDEAA are every bit as binding on the Government as other contractual promises.  

“Congress, in respect to the binding nature of a promise, meant to treat alike promises made under 

the [ISDEAA] and ordinary contractual promises (say, those made in procurement contracts).”  

Cherokee Nation of Oklahoma v. Leavitt, 543 U.S. 631, 639 (2005) (emphasis in original).  So 

long as the agency has an unrestricted appropriation sufficient to fund the contract, the contractor 
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is entitled to payment even if the agency has allocated the funds to another purpose or assumes 

other obligations that exhaust the funds.  Id. at 641. 

Finally, contrary to the Government’s repeated assertions, this Court’s enforcement of the 

AFA, as approved, will not result in a “windfall” to the Navajo Nation.  In its proposal, the Nation 

fully justified its need for a funding level of $17,055,517, noting that the BIA’s existing funding 

level covered less than 10% of the actual cost of the Nation’s Judicial Branch and that the Nation  

was being forced to cover more than 90% of the actual cost with tribal funds.  The Nation also 

noted that urgent maintenance needs were going unaddressed for lack of funding.  See Complaint, 

Exh. A, Attachment B.  Enforcement of the AFA, as approved, simply shifts the funding 

responsibility to where it properly belongs, with the BIA.  

CONCLUSION 

  The Navajo Nation moved for summary judgment on Counts I, II, and III of its Complaint, 

which requested a judgment (i) declaring that its CY 2014 proposed annual funding agreement is 

deemed approved as of January 3, 2014, (ii) compelling the Secretary to sign, award, and fund that 

funding agreement as deemed approved on January 3, 2014, and (iii) awarding damages for breach 

of contract in the amount of $15,762,985 ($17,055,517 - $1,292,532), plus interest, fees, and costs.  

Accordingly, the Court should now enter a judgment in favor of the Nation granting this relief.  

Dated:  August 7th 2017                                       Respectfully submitted, 

        

    /s/ Steven D. Gordon   

 Steven D. Gordon (D.C. Bar #219287) 

Philip Baker-Shenk (D.C. Bar #386662) 

Jessica L. Farmer (D.C. Bar #1023024) 

Holland & Knight LLP 

800 17th Street, N.W., Suite 1100 

Washington, D.C.  20006 

(202) 955-3000 

 

Counsel for Plaintiff Navajo Nation 
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CERTIFICATE OF SERVICE 

 I hereby certify that on this 7th day of August, 2016, I electronically filed the foregoing 

Plaintiff’s Response to Defendants’ Memorandum Regarding Entry of Judgment with the Clerk 

of the Court using the CM/ECF system, which will send notification of such filing to the parties 

of record in this matter. 

 

 /s/ Steven D. Gordon    

 Steven D. Gordon (D.C. Bar #219287) 

 

       

 

 

#53151505_v1 
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