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INTRODUCTION 

Jason Galanis and his criminal cohorts orchestrated a fraudulent scheme that 

resulted in Plaintiffs1 holding bonds that now have little or no value.  Plaintiffs contend 

that they are entitled to recoup their investment in these bonds from Defendant U.S. Bank, 

under the theory that U.S. Bank, as the indenture trustee for the bonds, should have 

prevented the fraud from taking place.  Plaintiffs, however, cannot establish any legal basis 

for shifting their losses onto U.S. Bank’s shoulders.  

In its opening brief, U.S. Bank articulated myriad reasons why it is entitled to 

summary judgment on Plaintiffs’ negligence and breach of contract claims, including the 

following: 

(1) Plaintiffs’ negligence claims are barred by the independent legal duty 
doctrine; 

(2) Plaintiffs’ breach of contract claims are based on alleged contractual 
duties that do not exist;  

(3) The Indentures expressly limit U.S. Bank’s liability, and the record 
demonstrates that these limitations are applicable here;  

(4) Plaintiffs’ losses were caused by the superseding criminal acts of third 
parties; and  

(5) The doctrine of in pari delicto bars any claims brought by Plaintiffs 
Atlantic Feeder Fund and Atlantic Master Fund.   

U.S. Bank carefully supported these points with relevant legal authority and evidence, 

thereby satisfying its burden under Fed. R. Civ. P. 56.   

                                              
1 Capitalized terms not defined herein have the same meaning as when used in U.S. 

Bank’s opening brief. 
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To avoid the dismissal of their claims in the face of U.S. Bank’s thorough 

presentation of the facts and law, Plaintiffs needed to respond by “substantiat[ing] [their] 

allegations with sufficient probative evidence [that] would permit a finding in [their] favor 

based on more than mere speculation, conjecture, or fantasy.”  Barber v. C1 Truck Driver 

Training, LLC, 656 F.3d 782, 801 (8th Cir. 2011).  Moreover, Plaintiffs were required to 

“demonstrate on the record the existence of specific facts which create a genuine issue for 

trial.” Mosley v. City of Northwoods, Mo., 415 F.3d 908, 910 (8th Cir. 2005) (internal 

quotation marks omitted). 

Plaintiffs failed to make this showing. In their opposition brief and related 

submissions, Plaintiffs focus almost exclusively on topics that are irrelevant to the grounds 

presented in U.S. Bank’s motion.  For example, Plaintiffs spill considerable ink on 

arguments about alleged deficiencies in U.S. Bank’s internal account opening and anti-

money laundering procedures that, as a matter of law, are not actionable by Plaintiffs.  

Moreover, whether or not U.S. Bank complied with its own internal procedures has no 

bearing whatsoever on the threshold legal questions of what U.S. Bank’s contractual 

obligations are under the Indentures and whether U.S. Bank, as an indenture trustee, owed 

an independent legal duty to Plaintiffs that is sufficient to support a negligence claim.  

Likewise, Plaintiffs claim to “dispute” facts offered by U.S. Bank, but instead of presenting 

the Court with admissible evidence to show the existence of a genuine fact dispute, as they 

must, Plaintiffs simply offer impermissible arguments about how a fact should be 

interpreted.  
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To the extent Plaintiffs make efforts to actually address U.S. Bank’s arguments, their 

efforts fall flat, relying, as they do, on unsupported and illogical constructions of the 

contracts, legal authority, and facts at issue.  Plaintiffs have not come forward with any 

actionable reason whatsoever why U.S. Bank should be the source of recovery for losses 

Plaintiffs suffered as a result of the crimes committed.   

ARGUMENT 

U.S. Bank previously detailed why Plaintiffs’ claims for negligence and breach of 

contract are legally and factually deficient.  In their response, Plaintiffs failed to offer 

sufficient authority and evidence to overcome these deficiencies.  Accordingly, the Court 

should grant U.S. Bank summary judgment on all of Plaintiffs’ remaining claims and 

dismiss this action.   

I. PLAINTIFFS DO NOT RAISE GENUINE DISPUTES OF MATERIAL FACT 
PRECLUDING SUMMARY JUDGMENT 

Plaintiffs do not dispute the majority of the fact statements in U.S. Bank’s Statement 

of Undisputed Materials Facts (“SUMF”).  For the remainder, Plaintiffs attempt to create 

disputes not based on contrary facts, but instead through improper legal and/or factual 

arguments about the interpretation or application of specific fact statements.  Such 

argument is not permitted by Local Rule 56.1 and should be disregarded.  Sancom, Inc. v. 

Qwest Commc’ns Corp., CIV 07-4147-KES, 2010 WL 299477, at *2 (D.S.D. Jan. 21, 

2010).  Indeed, Plaintiffs attempt to raise factual disputes on a number of non-responsive 

grounds: 

• Although each paragraph of the SUMF simply sets forth 
plainly and clearly a specific fact from testimony or a 
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document, Plaintiffs respond by arguing how the fact should be 
characterized or interpreted, claiming the fact is “misleading,”  
“incomplete” or otherwise simply making arguments in 
response.2  (See Plaintiffs’ Responses to SUMF Nos. 31-34,  
91, 93, 95, 135, 142, 145, 147-148, 150, 152, 154-155, 160, 
169, 171-172, 175-176, 178-183, 186, 189-190, 192-197, 199-
203, 214, 217, 220, 224-225, 227, 234, 236, 273, 279, 285, 
289-299, 304-309, 322, 342, 359, 371, 375, 377-378, 380, 383, 
412-413, 418, 427, 460.)  

• Plaintiffs cite no contrary facts in their efforts to dispute 
unfavorable testimony provided by Burnham’s and WLCC’s 
attorneys about their firsthand knowledge of the events at the 
deal level relating to the issuance of the Bonds, including how 
the deals were structured, the preparation of the transaction 
documents, and their understanding of U.S. Bank’s role as 
indenture trustee.  (See id. Nos. (Anderson) 106-110, 112, 115, 
123-126, 129-130, 204, 206-209, 213, 253, 291, 297-299, 304-
306, 387, 389, 478, 480; (McGinnis) 116-117, 127-128, 138-
139, 204, 210-212, 253, 289, 292, 299; (Thompson) 443.)  
Plaintiffs cannot dispute the testimony and understanding of 
these attorneys because Plaintiffs did not depose them, despite 
identifying these attorneys in their Rule 26 Initial Disclosures 
and interrogatory responses as relevant fact witnesses. (Supp. 
Pentelovitch Decl. Exs. 1-6.) 

• Similarly, without citing contrary facts, Plaintiffs dispute 
unfavorable testimony offered by Hugh Dunkerley on the basis 
that he was a participant in the fraudulent scheme and thus 
unreliable. (Plaintiffs’ Response to SUMF Nos. 316-317.) Yet 
Plaintiffs do not dispute all of Dunkerley’s testimony.  (Id. Nos. 
313-315, 318-338, 340-341, 343.)  Plaintiffs also dispute 
Dunkerley’s testimony by arguing it is “reasonable to infer” a 
contrary fact, but they fail to cite any actual contrary fact.  (Id. 
Nos. 220, 342.)  Plaintiffs also do not object to the admissibility 
of most of Dunkerley’s testimony.  Nor do Plaintiffs offer the 
testimony of any of Dunkerley’s fellow criminals to dispute 

                                              
2 Plaintiffs’ improper argument about how facts should be interpreted is readily 

apparent, as Plaintiffs dispute many statements with the following qualifier preceding their 
argument: “Disputed. This statement is misleading to the extent that it suggests that . . . .”  
(Plaintiffs’ Responses to SUMF Nos. 147-148, 154, 160, 171-172, 175-176, 178-179, 181-
182, 186, 189, 192, 199, 285, 293–296, 307-308, 412-413.) 
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Dunkerley’s testimony. Moreover, Plaintiffs fail to 
acknowledge that Dunkerley testified pursuant to a plea 
agreement with the Department of Justice, which could have 
been voided by the prosecutors if he lied.3 

• Additionally, although Plaintiffs claim to dispute “at least 138” 
of U.S. Bank’s statements and argue that such disputes require 
a trial (Pls.’ Summ. J. Opp. Br. (“Opp. Br.”) 2), Plaintiffs do 
not actually cite or discuss the vast majority of the statements 
they “dispute” that are cited in U.S. Bank’s briefing, 
demonstrating that Plaintiffs do not believe such disputes 
preclude summary judgment.  (See id. Nos. 1, 5, 9, 12, 18-19, 
21-23, 25, 33-34, 43, 69, 95, 106-107, 110, 112, 115, 117, 123-
124, 128-130, 135, 138-139, 141-142, 145, 147-152, 154, 156-
161, 180, 204, 206-210, 214, 217-218, 220, 224, 253, 273, 279, 
289-299, 304-305, 308, 322, 342, 359, 375, 378, 380, 383, 387, 
427, 443, 460.)   

Finally, lacking contrary facts in the record, Plaintiffs rely heavily on their purported 

expert, Peter Vinella (“Vinella”), to raise purported factual disputes. (Id. Nos. 117, 145, 

147-152, 154, 159-160, 171-172, 175-176, 178-182, 184, 186, 189, 192-193, 198, 200, 

212, 285, 307-308, 412-413.)  Even assuming the Court permits Vinella’s testimony—

which it should not in light of Vinella’s lack of qualifications to render the opinions he puts 

forward—Plaintiffs cannot rely exclusively on their expert’s conclusory opinions, factual 

arguments, and legal conclusions to create disputed facts.  Sancom, 2010 WL 299477, at 

*5 (finding quotes or summaries of expert’s opinions as “interpretation of the facts to draw 

a conclusion” constituting improper factual argument in the statement of facts that do not 

create undisputed facts); see also Northwest Airlines, Inc. v. Phillips, 675 F.3d 1126, 1134 

(8th Cir. 2012) (“Conclusory expert testimony is not sufficient to defeat a motion for 

                                              
3 Since U.S. Bank’s opening brief, Dunkerley’s sentencing has been postponed 

again.   
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summary judgment.”); Evers v. General Motors Corp., 770 F.2d 984, 986-87 (11th Cir. 

1985) (affirming summary judgment because expert report, “though it purports to be based 

upon a review of the evidence, fails to provide specific facts to back up its conclusory 

allegations,” and because the report “fails to rebut prior [contrary] testimony”). 

II. PLAINTIFFS CANNOT ESTABLISH THE DUTY ELEMENT OF THEIR 
NEGLIGENCE CLAIMS 

Plaintiffs concede (as they must) that their negligence claims are subject to dismissal 

unless they can establish that U.S. Bank owed them an independent legal duty, separate 

and apart from its contractual obligations under the Indentures.  (See Opp. Br. 39.)  

Plaintiffs advance two theories in an attempt to make this showing.  First, Plaintiffs 

primarily contend that, under Kreisers Inc. v. First Dakota Title Ltd. Partnership, 852 

N.W.2d 413 (S.D. 2014), indenture trustees provide professional services that are 

sufficiently “complex” to support an independent legal duty. Second, Plaintiffs argue, 

based entirely on non-controlling case law, that indenture trustees have a common law duty 

to perform their non-discretionary obligations with due care.  For the reasons explained 

below, neither of these theories has merit.  Moreover, while most of the expert opinion 

proffered by Plaintiffs relates solely and exclusively to actions taken by U.S. Bank prior to 

the execution of the Indentures, Plaintiffs have failed to offer any statutory or common-law 

legal basis to find that U.S. Bank owed them a duty of any kind or nature, contractual or 

otherwise, before the Indentures were signed.        
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A. Kreisers Does Not Support Plaintiffs’ Position that Indenture Trustees 
Owe an Independent Legal Duty to Bondholders  

Plaintiffs misinterpret the South Dakota Supreme Court’s decision in Kreisers in 

three significant ways.  First, Plaintiffs incorrectly claim that Kreisers establishes that 

South Dakota courts “will impose an independent legal duty on businesses that are offering 

services in connection with financial transactions.”  (Opp. Br. 39.)  Neither Kreisers nor 

any other South Dakota case law supports such a broadly stated rule.  In fact, there is ample 

South Dakota case law demonstrating that an independent legal duty does not arise simply 

through the provision of services in connection with a financial transaction.  See, e.g., 

GSAA Home Equity Tr. 2006-2 ex rel. LL Funds LLC v. Wells Fargo Bank, N.A., 133 F. 

Supp. 3d 1203, 1222-24 (D.S.D. 2015) (finding no independent duty even though 

defendants provided services in connection with mortgage-backed securities trust); 

Torgerson v. Wells Fargo Bank S.D., N.S., No. CIV 05-1050, 2009 WL 255995, at *5-6 

(D.S.D. Feb. 3, 2009) (recognizing that banks generally do not owe extra-contractual duties 

to customers or the beneficiaries of loans extended to customers).     

  Second, Plaintiffs argue that, under Kreisers, the professional services exception 

to the independent legal duty doctrine must be evaluated based on a two-part inquiry 

focused on (1) “whether the service being offered was ‘complex’”; and (2) “whether the 

defendant held itself out as being particularly experienced in that area.”  (Opp. Br. 40.)  But 

neither Kreisers nor any other South Dakota case law establishes such an inquiry or test.  

This is clear from GSAA, which was decided the year after Kreisers.  In GSAA, the district 

court focused instead on (1) whether the plaintiff had cited any cases holding that the 

Case 4:17-cv-04113-LLP   Document 132   Filed 01/31/20   Page 9 of 36 PageID #: 6797



 

8 
 

services provided by the defendant were the type of professional services giving rise to an 

independent duty of care; and (2) whether the plaintiff had demonstrated that the 

defendant’s profession “is analogous to professions where courts have found such an 

independent duty.”  133 F. Supp. 3d at 1223.   Because the plaintiff in GSAA failed to 

establish either point, the district court held that the defendants—servicers of a mortgage-

backed securities trust—did not fall within the scope of the professional services exception.  

Id. 

Here, Plaintiffs have similarly failed to make either showing.  Plaintiffs cite no 

South Dakota, Minnesota, or Arizona case law holding that indenture trustees provide 

“professional services” giving rise to an independent legal duty.4  Nor do Plaintiffs offer 

any evidence demonstrating that indenture trustees are analogous to the professions that 

courts have found to fall within the scope of the professional services exception.   

While Plaintiffs suggest that indenture trustees are similar to the title company in 

Kreisers, they fail to cite any evidence demonstrating how these professions are analogous.  

At most, Plaintiffs argue that indenture trustees and title companies are alike because they 

both perform services in connection with “complex” financial transactions.  But this 

purported similarity is clearly insufficient in light of GSAA, 133 F. Supp. 3d at 1222-24, 

which found that the professional services exception did not apply even though the 

                                              
4 This is unsurprising given that “[t]he leading authorities make clear that, unlike 

those of an ordinary trustee, the duties of an indenture trustee are generally defined by and 
limited to the terms of the indenture.”  Harriet & Henderson Yarns, Inc. v. Castle, 75 F. 
Supp. 2d 818, 830 (W.D. Tenn. 1999).   
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defendants provided services relating to a mortgage-backed securities trust, a financial 

transaction that would easily fit within Plaintiffs’ characterization of “complex.”   

Moreover, Plaintiffs ignore crucial differences between indenture trustees and title 

companies.  Unlike indenture trustees, title companies are subject to a wide range of state 

licensure and examination requirements.  See, e.g., S.D.C.L. §§36-13-1 to 36-13-31; Minn. 

Stat. §§60K.30-60K.56, 386.62-76.  Plaintiffs fail to cite any case law from South Dakota, 

Minnesota, or Arizona finding an independent legal duty for a profession that is not subject 

to these types of requirements.  Further, unlike indenture trustees, title companies draft 

legal documents necessary to effectuate property transfers and assist in structuring those 

transfers to achieve their customers’ legal and tax objectives.  See Kreisers, 852 N.W.2d at 

417-18 (discussing the tasks performed by a title company in relation to a §1031 exchange).  

In this sense, a title company’s services resemble those provided by other licensed 

professionals required to pass a qualifying examination, such as attorneys and accountants.  

Indeed, the Kreisers Court found it noteworthy that the defendant title company’s manager 

was an attorney and that it had retained an attorney to draft a series of form documents for 

§1031 exchanges, 852 N.W.2d at 416-17; the Kreisers Court also indicated that the 

negligence claims at issue in that case were akin to claims for legal and accountant 

malpractice, id. at 422. 

Plaintiffs have not offered any evidence that indenture trustees provide services that 

can be similarly characterized as analogous to those provided by attorneys and accountants.  

Unlike title companies, indenture trustees play little, if any, role in matters concerning the 

structure of the underlying financial transaction or the drafting of the operative documents.  
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(SUMF ¶¶144-150, 159, 204.)  Instead, indenture trustees perform services that are 

ministerial and administrative in nature.  (Id. ¶¶141-142, 145.)  In this way, indenture 

trustees are analogous to the mortgage-backed securities trust servicers in GSAA, 133 F. 

Supp. 3d at 1207-08, which—like indenture trustees—are tasked with collecting and 

distributing debt service payments and pursuing legal remedies in the event of default.    

Third, Plaintiffs mistakenly claim that, under Kreisers, a party can assume an 

independent legal duty simply by “holding” itself out “to the public” as an expert in a 

particular field.5  Plaintiffs overlook the fact that proved crucial to this aspect of Kreisers’ 

analysis: the defendant title company in Kreisers had made its representations directly to 

the plaintiff.  852 N.W.2d at 416-17; see id. at 423 (discussing the plaintiff’s reliance on 

these direct representations).  Thus, under Kreisers, a party’s representations regarding its 

expertise may be relevant to the independent legal duty analysis if, but only if, such 

representations are made directly to the plaintiff asserting the negligence claim.  In GSAA, 

the district court made clear that Kreisers’ “holding out” language was limited to that 

specific factual scenario, citing Kreisers to support the following statement:  “Courts also 

                                              
5 Plaintiffs claim that such a rule was also recognized by Robertson v. Central Jersey 

Bank & Trust Co., 47 F.3d 1268 (3d Cir. 1995) and Erlich v. First Nat’l Bank of Princeton, 
505 A.2d 220 (N.J. Super. Ct. 1984).  Plaintiffs’ reliance on these cases is misplaced.  Both 
are limited to New Jersey law.  Further, as clear from Robertson, both focused on whether 
a professional fiduciary owes an independent legal duty when giving investment advice to 
beneficiaries and managing beneficiaries’ assets.  47 F.3d at 1278.   Here, Plaintiffs do not 
claim that U.S. Bank was acting as a fiduciary, providing investment advice, or managing 
Plaintiffs’ assets.   
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have found an independent duty when a party holds itself out to the plaintiff as an expert 

in a particular area.”   133 F. Supp. 3d at 1223 (emphasis added).       

Here, Plaintiffs admit that U.S. Bank made no direct representations to them 

concerning its indenture trustee capabilities.  (Opp. Br. 43.)  Similarly, Plaintiffs have 

offered no evidence that U.S. Bank made representations regarding its “expertise” to any 

of the other parties connected to the WLCC Bond transactions. In fact, U.S. Bank was 

selected by the attorneys for WLCC and Burnham based not on any representations, but 

instead upon past favorable experience with U.S. Bank (SUMF ¶129-130); there is nothing 

in the record that contradicts this.   

Faced with these undisputed facts, Plaintiffs are reduced to relying entirely on a 

handful of U.S. Bank marketing materials (see Opp. Br. 42-43), which do little more than 

disclose that U.S. Bank has experience in providing indenture trustee services, among other 

things.  These materials do not provide the level of specificity at play in Kreisers, where 

the defendant title company expressly represented to the plaintiff that it could perform a 

discrete service that, in fact, it did not provide.  852 N.W.2d at 416-17, 423.  In contrast, 

the U.S. Bank marketing materials simply offer generalized statements about the services 

provided by U.S. Bank’s corporate trust group; they contain no representations whatsoever 

suggesting that U.S. Bank has expertise in performing the tasks that Plaintiffs claim U.S. 

Bank negligently failed to perform, such as conducting due diligence on all of the parties 

connected to a bond transaction.  

Plaintiffs further claim that U.S. Bank witnesses have “confirmed that U.S. Bank 

held itself out as a professional with substantial experience and expertise.” (Opp. Br. 43.)  
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However, the deposition testimony Plaintiffs cite for this claim offers no support 

whatsoever.  Moreover, this deposition testimony does not establish that U.S. Bank held 

itself as an expert to Plaintiffs (or anyone else for that matter) in connection with the WLCC 

Bond transactions.  

Finally, Plaintiffs’ reliance on Johnson v. Hayman & Assocs., 867 N.W.2d 698 (S.D. 

2015) is puzzling because that case clearly supports U.S. Bank’s position.   In Johnson, 

homebuyers brought a professional negligence claim against an engineering firm, alleging 

that the firm had prepared a substandard inspection report for a previous property owner.  

Id. at 699-701.  Affirming the dismissal of the negligence claim, the South Dakota Supreme 

Court held that the homebuyers could not establish that the firm owed them a duty based 

on the inspection report because, among other things, the homebuyers had not seen and 

were not aware of the report prior to their purchase.  Id. at 703-06. Similarly, Plaintiffs here 

cannot establish the duty element of their negligence claims by pointing to U.S. Bank’s 

marketing materials when there is no evidence that Plaintiffs (or anyone else connected to 

the WLCC Bonds) received, reviewed, or were even aware of such materials prior to this 

litigation.             

B. Plaintiffs Have Offered No Basis for the Court to Impose Common-Law 
Duties on Indenture Trustees Like Those Recognized in New York 

As they did in response to U.S. Bank’s motion to dismiss, Plaintiffs once again 

invite the Court to follow case law (almost exclusively from New York), which imposes a 

common-law duty on indenture trustees to perform “basic, nondiscretionary, ministerial 

functions” with due care.  (Opp. Br. 46.)  The Court previously held that this case law was 
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inapplicable to Plaintiffs’ claims (see ECF 32 at 11), and Plaintiffs offer no cogent reason 

why the Court should reconsider its prior determination.   

Instead, Plaintiffs wrongly claim that “[a] review of case law from other 

jurisdictions . . . reveals that any court that has addressed this issue has agreed with the 

New York rule and come to the conclusion that indenture trustees are duty-bound to 

perform their ministerial duties with due care.”  (Opp. Br. 46.)  Plaintiffs ignore not only 

the Court’s prior order, but also recent federal court decisions that do exactly what Plaintiffs 

claim has never been done.  See, e.g., Taylor v. U.S. Bank, H-12-3550, 2015 WL 507526, 

at *8 (S.D. Tex. Feb. 6, 2015) (finding the New York rule inapplicable because the 

negligence claim was governed by Texas law, which did not recognize any extra-

contractual duties owed by an indenture trustee); Lake Ridge New Tech Sch. v. Bank of New 

York Mellon, 353 F. Supp. 3d 745, 758–59 (N.D. Ind. 2018) (same, but with respect to 

Indiana law).    

Plaintiffs also suggest that the carve-out language in Section 10.3 of the 

Indentures—which acknowledges that the Indentures do not completely immunize U.S. 

Bank from negligence claims—supports application of the New York rule here.  But to the 

extent Plaintiffs rely on the Indentures for this proposition, their reliance is misplaced, since 

the Indentures are expressly governed by South Dakota law.  Moreover, this same argument 

was rejected by the district court in GSAA, which held that such carve-out language “does 

not excuse [a plaintiff] from identifying an independent duty.”  133 F. Supp. 3d at 1224.  

Further, imposing an extra-contractual duty based on Section 10.3’s carve-out language 
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would completely nullify Section 10.1, which states unequivocally that “no implied 

covenants or obligations shall be read into this Indenture against [U.S. Bank].”  

C. Plaintiffs Cannot Establish that U.S. Bank Owed Them Any Duties Prior 
to the Execution of the Indentures  

In its opening brief, U.S. Bank demonstrates that it is entitled to summary judgment 

on Plaintiffs’ negligence claims to the extent such claims are based on allegations that U.S. 

Bank failed to perform certain acts prior to the execution of the Indentures.  (Def.’s Br. 39-

40.)  In their response, Plaintiffs concede that their negligence claims are, in fact, based on 

such allegations:  “U.S. Bank failed to investigate, failed to respond to red flags, and acted 

in bad faith in the period leading up to the execution of the Indentures . . . .” (Opp. Br. 49 

(emphasis added)).  Plaintiffs, however, offer no facts, authority, or argument as to why 

U.S. Bank owed them any duty (contractual or otherwise) during this time period.  

Plaintiffs’ failure to oppose a basis for summary judgment constitutes a waiver of that 

argument.  PCL Constr. Servs., Inc. v. B & H Contractors of S.D., CIV. 11-4035-KES, 2013 

WL 1866932, at *4, n.1 (D.S.D. May 2, 2013).   

III. PLAINTIFFS CANNOT ESTABLISH NECESSARY ELEMENTS OF THEIR 
BREACH OF CONTRACT CLAIMS 

In their brief, Plaintiffs argue that U.S. Bank breached the Indentures in three ways:  

(1) U.S. Bank allegedly disbursed bond proceeds to WAPCC in violation of the August 

2014 Indenture (Opp. Br. 17-25); (2) U.S. Bank allegedly failed to value the Annuity 

Investments for the August 2014 and April 2015 Bonds6 (id. 36-37); and (3) U.S. Bank 

                                              
6 Plaintiffs’ brief focuses primarily (if not exclusively) on the August 2014 

Indenture and the August 2014 Bonds.  This is especially true with respect to Plaintiffs’ 

Case 4:17-cv-04113-LLP   Document 132   Filed 01/31/20   Page 16 of 36 PageID #: 6804



 

15 
 

allegedly released project funds without an authorized person’s signature (id. 37-38).  U.S. 

Bank previously highlighted the flaws in these breach theories and why Plaintiffs cannot 

establish the elements necessary to support breach of contract claims premised on these 

theories. (Def.’s Br. 41-53.)  Plaintiffs have failed to present any grounds sufficient to 

overcome U.S. Bank’s arguments and save their claims from summary judgment.   

A. U.S. Bank Did Not Breach the August 2014 Indenture When It Wired 
Funds for the Purchase of the Annuity Investment 

Plaintiffs contend that U.S. Bank violated Sections 12.13 and 2.12 of the August 

2014 Indenture when it wired bond proceeds to WAPCC’s bank account for the purchase 

of the first Annuity Investment.  Neither of these provisions (nor anything else in the 

August 2014 Indenture) prohibited U.S. Bank from acting as it did or required U.S. Bank 

to act in a different manner.   

1. Section 12.13 Has No Applicability Whatsoever 

Plaintiffs assert that U.S. Bank breached Section 12.13 when it used the wire transfer 

information provided in the email from Timothy Anderson (“Anderson”), counsel for 

Burnham (the Placement Agent). (Opp. Br. 20-23.)  Plaintiffs are wrong for at least two 

reasons.  First, Section 12.13 does not impose a contractual duty on U.S. Bank.  Instead, 

Section 12.13 is a safe harbor provision that simply provides U.S. Bank with certain 

                                              
discussion of U.S. Bank’s alleged valuation duty.  By failing to specifically address the 
April 2015 Indenture and Bonds on this issue (and others), Atlantic Master Fund and 
Atlantic Feeder Fund have not satisfied their burden on summary judgment.  Mosley, 415 
F.3d at 910; PCL Constr., 2013 WL 1866932, at *4, n.1.  The Court should not excuse this 
oversight; however, to the extent the Court is inclined to do so, U.S. Bank responds on this 
issue (and others where appropriate) as if Plaintiffs had actually addressed both of the 
operative indentures.      
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permissive rights—not duties—concerning the electronic communications it receives that 

fall within the scope of Section 12.13.  There is no other sensible way to read the opening 

language of this provision:  “The Trustee shall have the right . . . .”  (August 2014 Indenture 

§12.13 (emphasis added).)  As Section 10.1 of the Indenture instructs, the rights granted to 

U.S. Bank “shall not be construed as duties.”    

Second, even if Section 12.13 could be read as imposing a duty on U.S. Bank (and 

it cannot), there is no reasonable way to read that provision as applying to all electronic 

communications, as Plaintiffs suggest.  Rather, by its express terms, Section 12.13 applies 

only to electronic communications that transmit “instructions or directions” from WLCC.  

Conversely, if an electronic communication does not transmit “instructions or directions” 

from WLCC, then that communication falls outside the scope of Section 12.13.  As 

explained below, the August 2014 Indenture did not require that the wire transfer 

information for the purchase of the Annuity Investment be provided to U.S. Bank in an 

instruction or direction from WLCC.  Moreover, the undisputed evidence in the record 

from witnesses at the deal level is that the communication of wire transfer information does 

not constitute an “instruction or direction.” (SUMF ¶¶285-306.)  Thus, it is unreasonable 

to construe Anderson’s email to U.S. Bank, which provides this wire transfer information, 

as an electronic communication transmitting an instruction or directions from WLCC.   

2. U.S. Bank Properly Followed WLCC’s Direction in the August 
2014 Closing Statement 

Plaintiffs assert that U.S. Bank breached Section 2.12 of the August 2014 Indenture 

when it wired funds for the purchase of the Annuity Investment based on the direction 
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provided in the August 2014 Closing Statement.  (Opp. Br. 24-25.)  Plaintiffs premise this 

claim on two erroneous constructions of the August 2014 Indenture.   

First, Plaintiffs assert that the Indenture required the Closing Statement to identify 

both the name of the Annuity Provider and the bank account to which the purchase price 

for the Annuity Investment should be wired.  (Opp. Br. 24.)  According to Plaintiffs, the 

Closing Statement was deficient without this information, and U.S. Bank was contractually 

prohibited from following the direction WLCC provided therein to purchase the Annuity 

Investment.   

Plaintiffs are reading requirements into the August 2014 Indenture that do not exist.  

Section 2.11 only requires that the Closing Statement set forth “the amount of the proceeds 

to be received by [WLCC] from the sale of the 2014 Bonds for funding the purchase of the 

Annuity Investment.” (August 2014 Indenture §2.11 (emphasis added).)  The Closing 

Statement identified this amount and, thus, clearly satisfied this requirement.7   

Neither Section 2.11 nor any other part of the August 2014 Indenture remotely 

suggests (1) that the Closing Statement must identify the Annuity Provider’s name8 or the 

                                              
7 Plaintiffs misquote Section 2.12, claiming it lists $24,327,436 as the amount for 

the purchase of the Annuity Investment. (Opp. Br. 18.)  Relying on this misquote, Plaintiffs 
then erroneously suggest that the 2014 Closing Statement is deficient because it lists a 
different amount ($22,094,089) for the purchase of the Annuity Investment.  Plaintiffs are 
wrong.  The same amount ($22,094,089) is listed in the 2014 Closing Statement and August 
2014 Indenture §2.12. (Compare ECF 1-1 §2.12 with ECF 1-5 at C-1.) 

8 Nothing in the Indenture requires WLCC to identify the Annuity Provider’s name 
in the Closing Statement or a signed instruction.  Nonetheless, Plaintiffs overlook that 
WLCC did inform U.S. Bank that the Annuity Provider was “Wealth Assurance Private 
Client Corp.” in a letter dated August 21, 2014 and signed by WLCC’s president.  (ECF 1-
8.) 
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wire transfer information for the Annuity Provider; or (2) that this information must be 

transmitted to U.S. Bank in a direction signed by WLCC.  Plaintiffs insist that this 

requirement exists, but tellingly, they fail to point to any contractual language that supports 

their position because there is no such contractual language to which they can point.  

Likewise, Plaintiffs offer nothing to overcome the testimony of WLCC’s attorney 

(McGinnis) and Burnham’s attorney (Anderson), which establishes unequivocally that 

neither understood the August 2014 Indenture to require this information to be transmitted 

to U.S. Bank by WLCC in the Closing Statement or otherwise.9  (SUMF ¶¶286-299.)    

Second, Plaintiffs assert that U.S. Bank was obligated to investigate whether 

WAPCC satisfied Section 1.2’s definition of “Annuity Provider” before wiring the funds 

for the purchase of the Annuity Investment. (Opp. Br. 24-25.)  Again, Plaintiffs do not point 

                                              
9 Without citing contrary facts, Plaintiffs question the veracity of these declarations 

(and Thompson’s) and argue that the Court should give them little weight.  Plaintiffs cite 
no legal authority to support their request that the Court discount the testimony these 
officers of the Court have provided under penalty of perjury.  Instead, Plaintiffs claim that 
the declarations offer expert opinions, but then fail to identify any such opinions or explain 
how undisputed statements of firsthand knowledge and personal understanding by 
witnesses intimately involved at the deal level could fall within Fed. R. Evid. 702’s 
definition of opinions.  Plaintiffs further claim that the declarations are “tainted by palpable 
bias” because the attorneys or their firms have been, or may be, sued in relation to the 
WLCC Bonds; if anything, this potential exposure would engender bias against U.S. Bank 
and militate against providing assistance to another party that might serve as an alternative 
source of recovery.  Indeed, U.S. Bank remains the indenture trustee for all the WLCC 
Bonds, and if the requisite percentage of Bondholders were to instruct and indemnify U.S. 
Bank to bring an action against those attorneys or law firms, U.S. Bank would be compelled 
to do so by the Indentures; a tolling agreement in place between U.S. Bank and the law 
firms does not expire until August 1, 2020, so there is ample time for bondholders to 
provide such instruction to U.S. Bank.  Under such circumstances, the attorney witnesses 
had strong incentives not to voluntarily provide their declarations to U.S. Bank for this 
motion. 
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to any language in the August 2014 Indenture that expressly imposes this obligation on 

U.S. Bank.  Instead, they implicitly read this obligation into Section 2.12.  But this is all 

Section 2.12 has to say about the Annuity Investment:  

From the Settlement Account the Trustee shall make the 
payments, disbursements and deposits as set forth in the 
Closing Statement required by Section 2.11, including, inter 
alia, the amount of $22,094,089 for the purchase of the Annuity 
Investment.    

Thus, while they fail to acknowledge it, Plaintiffs are contending that Section 2.12 imposes 

an implied obligation on U.S. Bank to ensure that the Annuity Provider chosen by WLCC 

satisfies the contractual definition.  This construction is expressly prohibited by Section 

10.1 of the August 2014 Indenture, which states that “no implied covenants or obligations 

shall be read into this Indenture against [U.S. Bank].” For the same reason, Section 1.2’s 

definition of “Annuity Provider” cannot be read as imposing any obligation on U.S. Bank 

because there is nothing in that definition that expressly requires U.S. Bank to do (or to not 

do) anything.   

Moreover, Plaintiffs fail to address the practical and legal ramifications of the 

obligation they claim was imposed on U.S. Bank.  WLCC chose WAPCC as the Annuity 

Provider before the Closing Statement was signed and delivered to U.S. Bank. (See ECF 

1-8.)  Upon receipt of the signed Closing Statement, U.S. Bank (according to Plaintiffs) 

was then obligated to second-guess WLCC’s choice before releasing the bond proceeds to 

purchase the Annuity Investment.  But what was supposed to happen if U.S. Bank found 

WLCC’s chosen Annuity Provider to be lacking?  Would WLCC have been given a chance 

to choose another one?  What if WLCC was not able to find one that U.S. Bank deemed 
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worthy?  And what if WLCC disagreed with U.S. Bank’s assessments?   The August 2014 

Indenture does not address any of these issues.  The parties clearly did not intend to impose 

an obligation on U.S. Bank to investigate whether the Annuity Provider chosen by WLCC 

satisfied the contractual definition—because if they had had this intention, they would have 

explained what was supposed to happen in the event that U.S. Bank performed the 

obligation, determined the definition was unsatisfied, and declined to disburse the bond 

proceeds.  The Indenture’s silence on these issues is dispositive.   

B. U.S. Bank Had No Contractual Duty to Value the Annuity Investments 
or to Reach an Agreement with WLCC on Valuation 

Plaintiffs boldly claim that the definition of “Investment Securities” in Section 1.2 

of the Indentures “unambiguously requires U.S. Bank to value the [Annuity Investments] 

and requires U.S. Bank to reach agreement with WLCC as to how [the Annuity 

Investments] would be valued.”  (Opp. Br. 36 (emphasis added).)  However, Plaintiffs fail 

to address how this definition can “unambiguously” impose such requirements on U.S. 

Bank when it is completely silent about who (if anyone) must perform them.  Plaintiffs 

further claim that U.S. Bank’s alleged valuation duty is “plainly stated,” but they then 

proceed to quote language from the definition (“the value . . . shall be determined as of the 

end of each month”) which does not mention U.S. Bank whatsoever.  (Id.)  Moreover, 

Section 1.2 does not “require” U.S. Bank to value annuities which are not held in the certain 

specified accounts expressly identified in the Indentures, and it is undisputed that none of 

the annuities were held in any of those specified accounts. 
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In essence, Plaintiffs are urging the Court to either (1) read this definition as 

imposing an implied valuation obligation on U.S. Bank; or (2) insert missing terms into 

this definition so that, as rewritten, it imposes an express valuation obligation on U.S. Bank.  

Plaintiffs cannot demonstrate why the Court should do either thing.  Reading an implied 

obligation into the definition is prohibited by Section 10.1.  Inserting missing terms is 

equally problematic.  See Champlain Capital Partners, L.P. v. Elway Co., 58 N.E.3d 180, 

199 (Ind. Ct. App. 2016) (declining to enforce a contractual provision because it did not 

specify which party was obligated to perform it).  This is particularly true in light of the 

fact that the parties chose to expressly identify the responsible party when listing duties 

elsewhere in the Indentures.  (See, e.g., Indentures §2.11 (“Upon the execution and delivery 

of this Indenture, the Corporation shall execute and deliver to the Trustee . . . .” (emphasis 

added)), §2.12 (“From the Settlement Account the Trustee shall make the payments . . . .” 

(emphasis added)).) 

Imposing a valuation obligation on U.S. Bank with respect to the Annuity 

Investments makes no sense for two additional reasons.  First, from a practical perspective, 

U.S. Bank had no way to fulfill this alleged duty.  It did not hold the Annuity Investments. 

(SUMF ¶312.) Nor did it have any right to demand information regarding their value from 

WAPCC, especially given that WAPCC was contractually obligated to provide valuations 

to WLCC on only a quarterly basis.  (ECF 1-6 at 8.)  Plaintiffs contend that these facts do 

not matter, but they do not explain why or otherwise demonstrate how U.S. Bank possibly 

could have valued the Annuity Investments given these limitations.     
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Second, the value of the Annuity Investments is untethered to U.S. Bank’s 

responsibilities under the Indentures.  Their value is relevant only to WLCC’s duties—

specifically its obligation to make debt service payments on the Bonds.  Thus, if a valuation 

obligation is to be found in the definition of “Investment Securities,” it can only be an 

obligation imposed on WLCC, not U.S. Bank, because such an obligation would be similar 

to the other duties imposed on WLCC to ensure that WLCC has sufficient means to pay 

the Bonds (e.g., Indentures §§7.1, 8.2, 8.5, 8.8, 8.9).  Section 8.8 is particularly analogous 

because it requires, among other things, that WLCC provide financial information about 

the Project Facilities constructed with bond proceeds.  Since WLCC pledged the revenue 

streams from both the Project Facilities and the Annuity Investments as security for the 

Bonds (see Indentures §3.3), it would make no sense to read the Indentures as tasking 

WLCC with providing information for one of the sources of Pledged Revenues (the Project 

Facilities), but U.S. Bank for the other (the Annuity Investments), especially when WLCC 

is the only one of the parties with access to information for these sources.   

C. Plaintiffs Have Not Put Forth Any Evidence of Damages Relating to U.S. 
Bank’s Allegedly Improper Disbursement of Project Funds 

Plaintiffs allege that U.S. Bank breached the August 2014 Indenture by disbursing 

moneys from the Project Fund to WLCC based on requisitions that purportedly did not 

satisfy Section 5.7(b).  In its opening brief, U.S. Bank explained that Plaintiffs had not 

offered any evidence—expert or otherwise—showing that they suffered damages from 

these allegedly improper disbursements.  (Def.’s Br. 53.)  By doing so, U.S. Bank shifted 
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the burden to Plaintiffs to present admissible evidence sufficient to support their damages 

claim. Vice v. Kirvin, 2019 WL 1388627, at *2 (D.S.D. Mar. 26, 2019). 

Plaintiffs do not satisfy this burden in their response.  In fact, Plaintiffs do not point 

to any evidence whatsoever demonstrating that they suffered damages.  (Opp. Br. 37-38.)  

Instead, Plaintiffs simply argue that “the jury can conclude from the evidence that had U.S. 

Bank retained the funds deposited in the project account, the bondholders would have been 

able to apply these funds—in excess of $4,000,000—under Section 5.8 and 9.9 of the 2014 

Indenture as a source of recovery.”  (Id. 38.)  Plaintiffs do not cite or otherwise identify the 

“evidence” referenced in the foregoing quote.  It is possible that Plaintiffs mean this term 

to refer back to the documents, testimony, and proffered fact statements/responses cited in 

the immediately preceding paragraph, which Plaintiffs allege establish U.S. Bank’s 

breach.10  Plaintiffs, though, do not address how these materials establish the damages 

Plaintiffs allegedly suffered from this purported breach.   

At best, Plaintiffs have merely offered a speculative theory about how they might 

have suffered damages.  Instead of submitting evidence to substantiate this theory, 

Plaintiffs simply speculate that money would still exist in the Project Fund today had U.S. 

Bank not made the allegedly improper disbursements to WLCC.  Plaintiffs have not offered 

                                              
10 With respect to Plaintiffs’ breach of contract claims concerning the disbursement 

of project funds, U.S. Bank has moved for summary judgment on the issue of whether 
Plaintiffs can establish the damages element of these claims, not the breach element.  
Therefore, issues concerning the breach element are not before the Court to decide at 
present.  U.S. Bank reserves all rights with respect to such issues, including its rights to 
contest such issues at trial (should a trial be necessary) and to demand that Plaintiffs submit 
evidence to the jury sufficient to prove the breach element of their claims.  
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anything to show the amounts of the allegedly improper disbursements or when they 

occurred.  Nor have they established that WLCC used the funds received through these 

disbursements for an impermissible purpose.   

Moreover, it is equally (if not more) reasonable to speculate that WLCC would have 

fixed the alleged deficiencies in their requisition forms and re-submitted them had U.S. 

Bank declined the disbursement requests, as Plaintiffs contend it should have done.   

Indeed, as Section 5.7(b) indicates, these requisition forms were seeking money to pay 

costs already “incurred by” WLCC that were “currently due”—not future costs that could 

simply be avoided if the disbursement request was denied.  Thus, Plaintiffs’ damages theory 

relies on the unreasonable speculative assumption that WLCC never again would have 

requested money from the Project Fund to pay these “incurred” and “currently due” costs 

if their initial request for such money had been rejected because the requisition form lacked 

the proper signature.  

D. Plaintiffs Concede that U.S. Bank Had No Contractual Duty to 
Investigate Material Omissions and Inconsistencies 

In their Complaint, Plaintiffs allege that U.S. Bank breached the Indentures by 

failing to investigate “material omissions and inconsistencies in the Indentures and other 

offering documents.”  (ECF No. 1¶61.).  The Indentures impose no such obligation on U.S. 

Bank, as U.S. Bank previously explained.  (Def.’s Br. 52-53.)   

Plaintiffs do not dispute this point in their opposition brief.  (Opp. Br. 37.)  In fact, 

they acknowledge that the Indentures are not the source of this alleged obligation.  (Id.)  

Instead, Plaintiffs claim that this obligation “is part of U.S. Bank policy” and “is imposed 
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on U.S. Bank under industry custom and practice, and federal regulatory requirements, as 

opined by Plaintiffs’ expert.”  (Id.)  Thus, Plaintiffs appear to have abandoned their claim 

that U.S. Bank breached the Indentures by failing to investigate allegedly “material 

omissions and inconsistencies in the Indentures and other offering documents.”  Either way, 

U.S. Bank is entitled to summary judgment on this claim for the reasons it previously 

articulated, as well as the additional reason that Plaintiffs have waived this claim by failing 

to present any argument on why the Indentures impose this alleged obligation on U.S. 

Bank.  PCL Constr., 2013 WL 1866932, at *4, n.1. 

IV. PLAINTIFFS DO NOT RAISE GENUINE DISPUTES OF MATERIAL FACT 
AS TO WHETHER U.S. BANK ACTED IN GOOD FAITH 

Plaintiffs’ negligence and breach of contract claims should be dismissed because 

they are legally and factually deficient in the ways explained herein and in U.S. Bank’s 

opening brief.  Even if Plaintiffs could overcome these deficiencies (and they cannot), U.S. 

Bank would still be entitled to summary judgment on these claims because the undisputed 

record shows that U.S. Bank acted in good faith and based on reasonable belief and, 

therefore, is shielded from liability by Section 10.3 of the Indentures.     

A. “Good Faith” Does Not Require Proof of Compliance with Reasonable 
Commercial Standards of Fair Dealing 

Plaintiffs mistakenly claim that “good faith” requires proof that the party complied 

with “reasonable commercial standards of fair dealing.”  (Opp. Br. 27.)  Plaintiffs base this 

claim on the definition of “good faith” provided in South Dakota’s Uniform Commercial 

Code (“UCC”).  See SDCL §57A-1-201(b)(20).  Plaintiffs, though, do not explain how or 

why the UCC applies to this case.   
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More importantly, Plaintiffs ignore the South Dakota Supreme Court’s treatment of 

“good faith” in Domson, Inc. v. Kadrmas Lee & Jackson, Inc., 918 N.W.2d 396, 404 (S.D. 

2018) and Klein v. Sanford USD Med. Ctr., 872 N.W.2d 802, 807-08 (S.D. 2015), both of 

which construe “good faith” as meaning “honesty in fact.”  Neither case adopted the UCC’s 

“reasonable commercial standards of fair dealing” requirement.  In fact, Domson rejected 

this requirement when it concluded that evidence showing the defendant performed “below 

acceptable engineering standards” was not relevant to the issue of good faith.  918 N.W.2d 

at 405.  

B. Plaintiffs Have Not Rebutted U.S. Bank’s Showing of Good Faith 

Plaintiffs assert that there are triable issues of fact as to whether U.S. Bank acted in 

good faith.  Plaintiffs, though, have not offered evidence showing that U.S. Bank’s actions 

or inactions fail to satisfy the “honesty-in-fact” requirement.   

Instead, Plaintiffs attempt to establish a lack of good faith by pointing to evidence 

showing (according to Plaintiffs) that U.S. Bank allegedly (1) wired bond proceeds to 

WAPCC in violation of its contractual obligations and internal procedures; (2) ignored or 

overlooked “suspicious” or “non-standard” aspects of the transactions; (3) assigned 

personnel with inadequate training and experience to the transactions; (4) misclassified the 

transactions as low risk; (5) failed to perform due diligence; (6) failed to review all 

transaction-related documents; and (7) failed to conduct an industry-mandated operation 

risk analysis.  (Opp. Br. 29-33.)    

This purported evidence does not address whether U.S. Bank was “honest-in-

fact”—the relevant inquiry when assessing good faith.  Domson, 918 N.W.2d at 404-05.  It 
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goes only to Plaintiffs’ allegations that U.S. Bank was negligent and violated the 

Indentures.  On summary judgment, the non-movant cannot rebut a showing of good faith 

simply by submitting evidence of alleged negligence and contract breaches.  Klein, 872 

N.W.2d at 810.  If that were enough, then liability limitations (like Section 10.3 of the 

Indentures) would be meaningless—because the parties invoking them would need to show 

first that they are not liable to begin with.  Id. (“Simply put, if good faith immunity can be 

overcome by establishing negligence, then good faith immunity is a meaningless concept 

as one would have to be free from negligence, and thus not liable in any event, to also avail 

one’s self of the doctrine of good faith immunity.”).   

Plaintiffs also suggest U.S. Bank lacked good faith because it was purportedly 

“interested in saving overhead expense and generating volume-based revenue.”  (Opp. Br. 

33.)  Plaintiffs theorize that these alleged goals motivated U.S. Bank employees, but they 

offer no evidence tying these alleged goals to specific conduct.  Thus, these are speculative 

state-of-mind allegations, not evidence, and “a party may not resist summary judgment 

with mere denials and allegations.”  Domson, 918 N.W.2d at 405.      

V. PLAINTIFFS DO NOT RAISE GENUINE DISPUTES OF MATERIAL FACT 
ON CAUSATION 

Plaintiffs do not dispute the general rule that a criminal act by a third party is a 

superseding cause sufficient to break the chain of causation.  Instead, Plaintiffs assert that 

an exception to this rule applies here because, according to Plaintiffs, the criminal acts of 

Jason Galanis and his co-conspirators were foreseeable to U.S. Bank at the time of its 

Case 4:17-cv-04113-LLP   Document 132   Filed 01/31/20   Page 29 of 36 PageID #: 6817



 

28 
 

alleged negligence and contractual breaches. (Opp. Br. 51-53.)  Plaintiffs have not 

demonstrated that this exception is satisfied.   

U.S. Bank previously highlighted the evidence—including the uncontroverted 

testimony of Anderson and Hugh Dunkerley—showing that these criminal acts were not 

foreseeable.  (Def.’s Br. 61-62.)   In their response, Plaintiffs fail to submit evidence 

sufficient to create a genuine dispute of material fact on the issue of foreseeability.  

Plaintiffs attempt to do so by arguing that “the record in this case reflects that U.S. Bank 

had responsibilities under federal regulations, industry custom and practice and its own 

policies and procedures to be alert to and prevent itself from become an unwitting 

participant in a criminal transaction.”  (Opp. Br. 52.)  Plaintiffs, though, have not provided 

adequate support for such a sweeping claim.   

Instead, Plaintiffs cite testimony and documents that are focused on U.S. Bank’s 

internal account opening and anti-money laundering policies and procedures.  These 

policies and procedures are not the broad, generalized anti-crime/fraud-in-all-forms 

documents that Plaintiff suggest.  Rather, they are aimed at preventing money laundering 

and terrorism financing.  (SUMF ¶163.)  Plaintiffs concede this fact (perhaps unwittingly) 

through their glib remark that “[a]fter all, these policies are called ‘Anti-Money 

Laundering’ policies for a reason.”  (Opp. Br. 52.)  Further, these policies and procedures 

are concerned almost exclusively with the bank’s customer, which, in the case of a bond 

transaction, is the issuer.  (SUMF ¶¶163, 175-176.)  Plaintiffs have not shown that the 

Galanis criminal conspiracy involved either money laundering or terrorism financing or 

that it was orchestrated by a U.S. Bank customer.  Thus, it is difficult to see why, based on 
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these policies and procedures, U.S. Bank should have reasonably foreseen the type of 

fraudulent criminal acts perpetrated here by third-party non-customers.   

 “Where reasonable minds cannot differ” on the question of whether the criminal 

acts of third parties were foreseeable, “the question [of foreseeability] is for the court” to 

determine at the summary judgment stage.  Howard v. Bennett, 894 N.W.2d 391, 395 (S.D. 

2017).  Because U.S. Bank has offered evidence showing that the Galanis criminal 

conspiracy was unforeseeable, and because Plaintiffs have not established a genuine fact 

dispute on this issue, the Court should hold (1) that the exception to the general rule that a 

criminal act by a third party is a superseding cause is inapplicable; and (2) that U.S. Bank 

is entitled to summary judgment on all of Plaintiffs’ claims for lack of proximate causation.   

VI. THE ADVERSE INTEREST EXCEPTION TO THE DOCTRINE OF IN PARI 
DELICTO DOES NOT APPLY 

Plaintiffs contend that the adverse interest exception to the doctrine of in pari delicto 

precludes dismissal of the claims of Atlantic Master Fund and Atlantic Feeder Fund.  

Plaintiffs have not cited any authority demonstrating that South Dakota has recognized, or 

in the future would recognize, the adverse interest exception.  Even assuming that the 

exception is available, however, Plaintiffs have failed to present evidence to show that it is 

applicable here.   

To establish the adverse interest exception, Plaintiffs must present facts showing 

that Michelle Morton (“Morton”) and Atlantic Asset Management (“Atlantic”) acted 

adverse to the interests of Atlantic Master Fund and Atlantic Feeder Fund.  NCP Litig. Tr. 

v. KPMG, 945 A.2d 132, 146 (N.J. Sup. Ct. 2007) (“The burden of showing that the adverse 
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interest exception applies falls upon the party seeking to invoke it.”).  Plaintiffs offer none.  

Instead, they simply claim without any citation that Atlantic “used its position to cause” 

Atlantic Master Fund to purchase the bonds without Atlantic Master Fund’s and Atlantic 

Feeder Fund’s knowledge.  (Opp. Br. 54-55.)  This claim, though, ignores the undisputed 

evidence showing that Morton and Atlantic were in control of both Atlantic Master Fund 

and Atlantic Feeder Fund when it came to the WLCC Bond purchase (SUMF ¶¶43, 434)—

and, therefore, that both Atlantic Master Fund and Atlantic Feeder Fund had knowledge of 

the bond purchase.  See Quick v. Samp, 697 N.W.2d 741, 744 n.7 (S.D. 2005) (recognizing 

that a company is bound by the knowledge of its agents).   

Plaintiffs have not made any showing about what the interests of Atlantic Master 

Fund and Atlantic Feeder Fund actually were with respect to the WLCC Bonds.  They 

certainly have not shown that these interests varied from those of Morton and Atlantic—

i.e., to divert money invested in the Atlantic Feeder Fund by OSERS to Galanis and his 

criminal cohorts.  Contrary to Plaintiffs’ argument, Atlantic Master Fund and Atlantic 

Feeder Fund are exactly like the entities found to be in pari delicto in Grassmueck v. Am. 

Shorthorn Ass’n, 402 F.3d 833, 841-42 (8th Cir. 2005) and In re Dublin Secs., Inc., 133 

F.3d 377, 380-81 (6th Cir. 1997).  The entities in those cases were controlled by parties 

orchestrating a fraud and used by those parties to defraud third-parties who invested with 

the entities.  See Grassmueck, 402 F.3d at 835-36, 841-42; In re Dublin Secs., 133 F.3d at 

380-81.  The same is true here because the undisputed facts show that Atlantic Master Fund 

and Atlantic Feeder Fund were controlled by Morton and Atlantic and that Morton and 
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Atlantic used both entities to fraudulently divert the money OSERS had entrusted Atlantic 

to manage.  (SUMF ¶¶43, 434.)      

Moreover, even if the interests had been adverse (and Plaintiffs make no showing 

that they were), Atlantic Master Fund and Atlantic Feeder Fund would still be on the hook 

for the fraud committed by Morton and Atlantic in light of South Dakota Supreme Court 

precedent.  For example, under Quick, “companies are generally bound by the actions of 

their agents” for the purposes of applying the in pari delicto doctrine, particularly where 

there are no facts showing a meaningful distinction between the company and its agent.  

697 N.W.2d at 744 n.7.  Notably, Quick cites approvingly to Grassmueck for this rule, 

stating that Grassmueck “appl[ied] in pari delicto and the sole actor doctrine, an agency 

principle of law, to conclude that ‘where the principal and agent are one and the same,’ the 

agent’s knowledge is imputed to the principal despite the fact that the agent is acting 

adversely to the principal.’”  Id. (citing Grassmueck, 402 F.3d at 838).   A similar point was 

made in Leafgreen v. American Family Mut. Ins. Co., 393 N.W.2d 275, 277 (S.D. 1986), 

which states that “a principal may be held liable for fraud and deceit committed by an agent 

within his apparent authority, even though the agent acts solely to benefit himself.”  

Finally, Plaintiffs’ reliance on Scholes v. Lehmann, 56 F.3d 750 (7th Cir. 1995) is 

misplaced.  Plaintiffs suggest this case establishes that a company can be “cleansed” of any 

in pari delicto by replacing its management.  (Opp. Br. 55-56.) However, Plaintiffs have 

cited no authority showing that this principle is recognized by South Dakota, Minnesota, 

or Arizona law.  Further, Plaintiffs ignore that, in a subsequent decision, the Seventh Circuit 

clarified that Scholes’ holding is limited to situations where the in pari delicto doctrine is 
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being used to bar fraudulent conveyance claims.  Knauer v. Jonathon Roberts Fin. Grp., 

348 F.3d 230, 236 (7th Cir. 2003); see Hays v. Pearlman, No. 2:10-CV-1135-DCN, 2010 

WL 4510956, at *6–7 (D.S.C. Nov. 2, 2010) (recognizing Knauer’s limitation of Scholes).  

No such claim is present here, so Scholes has no relevance.  Moreover, Atlantic’s 

management was not “replaced”; the company was put in receivership by a federal judge 

at the SEC’s request, and the changes that have occurred took place because of the 

receivership.  (Pentelovitch Decl. Ex. 38.)  Atlantic’s assets were liquidated, and a new 

general partner was appointed not to “manage” Atlantic, but instead to pursue claims on its 

behalf.  (Id.)   

CONCLUSION 

For all of these reasons and those raised in its previous submissions, U.S. Bank is 

entitled to summary judgment on Plaintiffs’ remaining claims. 

        Respectfully submitted: 

Dated: January 31, 2020 ROBINS KAPLAN LLP 

By: /s/ Timothy W. Billion 
Brendan V. Johnson, SD Bar No. 3263 
Timothy W. Billion, SD Bar No. 4641 

140 N. Phillips Avenue, Suite 307 
Sioux Falls, SD 57104 
Telephone: (605) 335-1300 
Facsimile: (605) 740-7199 
Email: bjohnson@robinskaplan.com 

tbillion@robinskaplan.com 
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CERTIFICATE OF COMPLIANCE WITH LR 7.1 

I, Timothy W. Billion, certify that Defendant U.S. Bank National Association’s 

Reply Memorandum of Law in Support of Motion for Summary Judgment complies with 

Local Rule 7.1(B)(1), and that the above-referenced memorandum contains 8987 words. 

/s/ Timothy W. Billion 
Timothy W. Billion, SD Bar No. 4641 
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