
1 
 

UNITED STATES DISTRICT COURT 
DISTRICT OF SOUTH DAKOTA 

 
THE WATER WORKS BOARD OF THE CITY 
OF BIRMINGHAM; WASHINGTON 
SUBURBAN SANITARY COMMISSION 
EMPLOYEES’ RETIREMENT PLAN; 
ATLANTIC GLOBAL YIELD OPPORTUNITY 
MASTER FUND, L.P.; AND ATLANTIC 
GLOBAL YIELD OPPORTUNITY FUND, L.P., 
 

Plaintiffs, 
 

-and- 
 

THE CHICAGO TRANSIT AUTHORITY 
RETIREE HEALTH CARE TRUST, 
 

Intervenor-
Plaintiff, 

 
-against- 

 
U.S. BANK NATIONAL ASSOCIATION, 
 

Defendant. 
 

 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
 
 
 

Civil Action No. 4:17-CV-04113-
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DEFENDANT U.S. BANK 

NATIONAL ASSOCIATION’S 
REPLY IN SUPPORT OF 
MOTION TO EXCLUDE 
TESTIMONY OF PETER 

VINELLA 

 
INTRODUCTION 

Plaintiffs have failed to offer any basis for permitting Peter Vinella to testify as an expert 

on the specialized topic of indenture trusts.  While claiming that U.S. Bank has “mischaracterized” 

and “unfairly” attacked a “well-regarded and credentialed professional,” Plaintiffs do nothing to 

demonstrate Vinella’s qualifications beyond repeating his proffered opinions and obfuscating his 

lack of relevant prior work history with euphemisms like “supervised,” “managed,” and 

“oversaw.”  These vague and amorphous references to purportedly relevant experience are 

insufficient under Rule 702, particularly when Vinella has already made the critical admission that 

his indenture experience did not involve “anything at deal level.”   Having failed to demonstrate 
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that Vinella has any meaningful experience with trust indentures or the work of indenture trustees, 

let alone experience sufficient to serve as an expert on the subject, his opinions should be excluded. 

Nor can Plaintiffs evade Rule 702 by declaring that Vinella’s deficient testimony is “a 

matter of weight rather than admissibility.”  Even while recognizing that Vinella’s opinions lack 

record support—or, more frequently, are directly contradicted by the record—Plaintiffs ask the 

Court to abandon its “gatekeeping” function without even considering the unreliability of Vinella’s 

testimony.  Doing so would eviscerate the entire purpose of Daubert inquiries, which prevent 

alleged experts from appearing before a jury based on say-so alone.  Here, Plaintiffs have simply 

repeated Vinella’s opinions and summarily concluded that they are reliable, notwithstanding a 

robust factual record to the contrary.  This is the precise situation Daubert is intended to prevent, 

and the Court should exclude Vinella’s unreliable testimony. 

Plaintiffs further argue that Vinella’s opinions on how U.S. Bank would have acted under 

certain hypothetical scenarios, and that certain actions would have revealed the fraud (and 

prevented Plaintiff’s losses), is not speculative “state of mind” testimony, but rather testimony 

regarding what would have occurred “had U.S. Bank taken the appropriate actions.”  This 

distinction is meaningless; all Vinella is doing is guessing.  Vinella is ultimately seeking to opine 

not only on what U.S. Bank should have done, but what it actually would have done to a certainty 

had it performed what he (without support) deems to have been “appropriate.”  This is egregiously 

speculative testimony repeatedly rejected by courts, and should be similarly rejected here. 

Finally, Plaintiffs attempt to reframe Vinella’s lengthy and verbatim repetition of U.S. 

Bank policies and deposition testimony as mere “incorporation.”  But Vinella’s highly selective 

references to record evidence and testimony are invoked as conclusions in and of themselves, 

without any independent analysis or specialized information beyond a jury’s comprehension.  To 
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the extent certain U.S. Bank policies may be relevant to the ultimate disposition of this litigation, 

a jury would be equally capable of reviewing them without having that evidence filtered through 

an expert, especially one so lacking in relevant qualifications. 

ARGUMENT 

I. PLAINTIFFS HAVE FAILED TO DEMONSTRATE THAT VINELLA IS 
QUALIFIED TO OPINE ON THE SPECIALIZED AREA OF INDENTURE 
TRUSTEE CUSTOM AND PRACTICE. 

As explained in U.S. Bank’s opening memorandum, Vinella lacks knowledge and 

experience relevant to indenture trustee transactions.  To the extent Vinella has general familiarity 

with “banking” and “financial services,” such generalized familiarity cannot serve as a substitute 

for relevant qualifications.  Plaintiffs now argue that these deficiencies represent mere “gaps” in 

Vinella’s resume, and that he otherwise has “significant experience and competence in the subject 

matter of his testimony.”  (Opp. at 3-4.)   

But a complete absence of indenture trustee experience goes far beyond a “gap” in relevant 

qualifications.  As the Eighth Circuit has made crystal clear, “Rule 702 does require that the area 

of the witness’s competence matches the subject matter of the witness’s testimony.”  Robinson v. 

GEICO Gen. Ins. Co., 447 F.3d 1096, 1101 (8th Cir. 2006) (quotations omitted); see also Wheeling 

Pittsburgh Steel Corp. v. Beelman River Terminals, Inc., 254 F.3d 706, 715 (8th Cir. 2001) (“[I]t 

is the responsibility of the trial judge to determine whether a particular expert has sufficient 

specialized knowledge to assist jurors in deciding the specific issues in this case.”).  Having failed 

to demonstrate that Vinella possesses the necessary qualifications to opine on specific indenture 

trustee custom and practices, Plaintiffs should be barred from offering his testimony. 
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A. Plaintiffs Do Not Dispute Vinella’s Admissions Regarding His Lack of 
Qualifications. 

At the outset, it bears noting that Plaintiffs do not dispute Vinella’s testimony concerning 

his lack of qualifications and actual experience on which U.S. Bank relied in making its Daubert 

motion.  These include Vinella’s admission that he has never done any of the following:  

• negotiated the structure of an indenture;  

• underwritten any bond issuances by a governmental entity;  

• been involved in determining whether to accept a trust mandate for municipal or 
tribal bonds;  

• been involved with tribal bonds;  

• administered a trust indenture for a government or tribal bond; or 

• applied KYC/AML policies to municipal debt offerings or bond underwritings.   

(Mem. at 11-12.)  These are not “gaps” in Vinella’s qualifications; they are chasms.  Thus, 

regardless of Plaintiff’s belated attempts at validating his opinions (which, as detailed below, are 

plainly unavailing), Vinella cannot offer testimony on indenture trustee custom and practice when 

he has failed to demonstrate the fundamental experience and knowledge sufficient to serve as an 

expert on the subject, and his opinions should be excluded. 

B. Vinella’s Work for WTCS Over 10 Years Ago Does Not Satisfy Rule 702. 

The majority of Plaintiffs’ defense of Vinella’s qualifications is focused on his three years 

as the President and CEO of Wilmington Trust Conduit Services (“WTCS”) from 2006 until it 

went out of business in 2009.  (Opp. at 4-7.)  However, Plaintiffs do not dispute that WTCS never 

acted as an indenture trustee or signed on to any indentures as a trustee.1  (Mem. at 10 (citing 

                                                 
1 Plaintiffs highlight U.S. Bank’s supposed “admission” that Wilmington Trust Company 

“has long been a major player in the indenture trustee industry.”  (Opp. at 4 (quoting Mem. at 9).)  
But as explained by U.S. Bank, Wilmington Trust Company is a subsidiary of Wilmington Trust 
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Druck Decl. Ex. B (“Vinella Dep.”) at 132).)  Nevertheless, Plaintiffs merely repeat the alleged 

qualifications offered by Vinella within his expert reports, none of which bear any relevance to 

indenture trusts.  For example, Plaintiffs explain that Vinella was approached “to launch a new 

corporate trust business” and that he and his team, after months of due diligence, “were able to 

design what they believed to be a superior servicing option.”  (Opp. at 5.)  But Vinella testified 

that his role at WTCS was predominantly focused on the technology used for indenture trust 

transactions, including the development of artificial intelligence to automate the indenture process 

(though the use of keywords and key phrases) and reduction of headcount.  (Vinella Dep. at 84-

92.)  Plaintiffs do not explain why this experience is relevant to the opinions Vinella seeks to offer; 

this case is not about servicing collateral, or technology or artificial intelligence. 

Undaunted, Plaintiffs attempt to stretch the breadth of Vinella’s employment for WTCS 

beyond reasonable limits by referring to certain unspecified managerial tasks he allegedly 

performed, including “overseeing” the WTCS trust business, “evaluating” its KYC/AML 

functions, and being “involved” in unspecified “preparations” to support a “variable rate demand 

obligation.”  (Opp. at 5-7.)  As to the eighteen trust indenture deals actually negotiated by WTCS 

and closed (but not by Vinella himself), Plaintiffs similarly assert that Vinella “oversaw” the 

employees actually working on the deals in “an executive capacity.”  (Id. at 6-7.)  Plaintiffs do not 

elaborate further and indeed, none of these vague references to supposedly pertinent work 

experience over a decade ago evince anything more than the most rudimentary familiarity with 

                                                 
Corporation (“WTC”), and is an entirely separate entity from WTCS—in which a WTC holding 
company, WT Investments, Inc., holds an interest.  (Mem. at 9 (citing SEC filing).)  WTCS does 
not appear to engage in the business of serving as an indenture trustee, and is simply referenced as 
providing “conduit servicing for special purpose vehicles.”  (Id.)  Plaintiffs have offered no basis 
for imputing any of Wilmington Trust Company’s relevant business conduct to WTCS. 
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indenture trust transactions, no matter how they are repackaged by Plaintiffs.  Tellingly, the only 

tangible purported experience pointed out by Plaintiffs is that Vinella “reviewed numerous 

indentures.”2  (Id. at 6.)  

In stark contrast to Plaintiff’s attempts at bolstering his qualifications, Vinella has testified 

that during his time at WTCS, he “wasn’t doing anything at deal level,”3 was not acting as a trustee 

or signing on to indentures as a trustee, and had no involvement whatsoever with any government-

issued securities.  (Vinella Dep. at 119-21, 132; Druck Decl. Ex. D at 64-65.)  This is not the 

experience of an individual capable of providing useful expert testimony about municipal bond 

financing, and Vinella’s opinions should be excluded in their entirety.4  See Anderson v. Raymond 

Corp., 340 F.3d 520, 523 (8th Cir. 2003) (striking testimony regarding lift trucks where expert had 

                                                 
2 While Plaintiffs also claim that Vinella “drafted [WTCS’s] new KYC/AML policies and 

procedures” (Opp. at 6), he conceded at his deposition that he was not responsible for actually 
implementing them, and that the actual KYC/AML functions were performed by a dedicated group 
within WTCS that Vinella, at most, “observed” on one occasion.  (Vinella Dep. at 166-68; 171-
72.)  Furthermore, as previously explained by U.S. Bank, Vinella testified that he was unaware of 
how any entities in an indenture trustee role for municipal or other corporate trusts currently 
perform their KYC/AML reviews.  (Mem. at 11.) 

3 Plaintiffs defend (but do not refute) this admission as “common of any high-level 
executive.”  (Opp. at 6.)  It is not, however, common of any expert on the subject.  See Wheeling, 
254 F.3d at 715 (affirming exclusion of expert who “sorely lacked the education, employment, or 
other practical personal experiences to testify as an expert”).  Otherwise, every executive could be 
qualified as an expert witness on any range of topics, which plainly is not (and cannot be) the case. 

4 Separate from Vinella’s work for WTCS, Plaintiffs argue that Vinella is qualified to 
testify regarding municipal bonds, citing similarly vague activities while employed as chief 
information officer for Smith Barney’s Capital Markets Division (including “supervising” various 
systems and “managing” the technology “supporting” a municipal bond division).  (Opp. at 7.)  
For the reasons set forth above, as well as the fact that this allegedly relevant employment took 
place in 1993, such conclusory statements are unavailing.  Additionally, Plaintiffs declare the 
matter irrelevant because Vinella has opined that the bonds at issue were not municipal bonds.  
(Id.)  It is apparently Plaintiffs’ belief that Vinella needs no municipal bond experience to opine 
on whether a bond is municipal or not because he has declared that they are not municipal.  This 
circular logic is nonsensical. 
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no experience with them, “[e]ven though some engineering principles can be applied 

universally.”). 

C. Vinella’s Prior Expert Testimony is Not Relevant to Indenture Trusts.  

Along with its responsive memorandum, Plaintiff submitted a third declaration from 

Vinella in which he “feel[s] compelled” to cite six prior actions —but only identifies four—where 

he was allegedly “qualified to offer expert testimony . . . concerning the customs, practices, and 

standards of care of an indenture trustee” and related “KYC/AML investigations.”  (Vinella 

1/13/20 Aff. ¶ 5.)  As an initial matter, general reference to prior actions—without any details 

regarding the subjects on which Vinella testified, whether there was any attempt to exclude his 

testimony, or even any case citations—do not provide a basis for admitting his proposed expert 

testimony here.  See, e.g., Thomas J. Kline, Inc. v. Lorillard, Inc., 878 F.2d 791, 800 (4th Cir. 

1989) (“Although it would be incorrect to conclude that [expert’s] occupation as a professional 

expert alone requires exclusion of her testimony, it would be absurd to conclude that one can 

become an expert simply by accumulating experience in testifying.”).  But a review of the cases 

cited by Vinella reveal that these prior actions are attenuated at best, and wholly irrelevant at worst, 

to the subject matter of this litigation: 

• UBS Securities LLC v. Highland Capital Mgmt., L.P.: As disclosed in Vinella’s initial 
expert report, Vinella opined on behalf of a defendant hedge fund on “various aspects of 
trust administration, securitization, secondary loan markets, valuation, and custody in 
regard to a hybrid CLO warehouse.”  (Druck Decl. Ex. A (“Vinella Report”) at 125.)  The 
litigation concerned a failed proposed collateralized debt obligation transaction, which 
included credit default swaps and “special purpose entities.”  See UBS Sec. LLC v. 
Highland Capital Mgmt., L.P., 906 N.Y.S.2d 784 (Sup. Ct. 2009).  There is no indication 
whatsoever from the records available to U.S. Bank that this action concerned or even 
implicated trust indentures (or what “various aspects of trust administration” entails). 

• Lynn Tilton SEC Administrative Proceeding: Vinella previously disclosed that he testified 
in this proceeding regarding “generally accepted corporate trust customs and practices with 
regard to CLOs.”  (Vinella Report at 126.)  Plaintiff makes no effort to explain how 
experience with collateralized loan obligations is relevant here. 

Case 4:17-cv-04113-LLP   Document 128   Filed 01/31/20   Page 7 of 17 PageID #: 6721



8 

• Primeo Fund v. Bank of Bermuda (Cayman): Vinella stated that this testimony concerned 
“various aspects of custody services in regard to a hedge fund managed by Bernie L. 
Madoff Securities.”  (Vinella Report at 126-26.)  While U.S. Bank has been unable to locate 
most records from this action, this case does not involve custody services or hedge funds, 
and Vinella again makes no effort to explain its relevance and such relevance is not at all 
apparent. 

• Krys v. Aaron: Vinella disclosed that he testified regarding “various regulatory aspects and 
standards of care with regard to fund administration.”  (Vinella Report at 126.)  While the 
court in this action did find that Vinella was sufficiently qualified to serve as an expert 
(while excluding certain testimony “exceeding the bounds” of reliable testimony), the 
testimony at issue concerned “pertinent regulations and generally accepted industry 
customs and practices concerning the administration of hedge funds, particularly those 
domiciled in the Cayman Islands.”  Krys v. Aaron, 112 F. Supp. 3d 181, 201 (D.N.J. 2015).  
As previously noted by U.S. Bank, Vinella’s designation as a “hedge fund expert” has no 
bearing on his qualifications to serve as an expert on an unrelated subject matter.  (Mem. 
at 12 (quoting In re Refco Inc. Sec. Litig., No. 07-MD-1902 (JSR), 2013 WL 12158586, at 
*4 n.10 (S.D.N.Y. Aug. 7, 2013).)  And the Cayman Islands have nothing to do with this 
case. 

Taken together, Vinella’s prior testimony is not indicative of any relevant experience or 

sufficient qualifications, and cannot support Plaintiffs’ attempt at introducing Vinella’s improper 

testimony.  See U.S. v. Frazier, 387 F.3d 1244, 1260 (11th Cir. 2004) (“If the witness is relying 

solely or primarily on experience, then the witness must explain how that experience leads to the 

conclusion reached, why that experience is a sufficient basis for the opinion, and how that 

experience is reliably applied to the facts.”) (quotations omitted) (emphasis in original).5 

II. VINELLA’S OPINIONS ARE UNRELIABLE AND SHOULD BE EXCLUDED. 

Plaintiffs do not dispute that expert testimony is inadmissible if it “is so fundamentally 

unsupported that it can offer no assistance to the jury.”  (Opp. at 10 (quoting U.S. v. Black Hills 

                                                 
5 Plaintiffs’ final defense consists of puzzlingly arguing that Vinella is “much more 

qualified” than U.S. Bank’s expert, Christopher Hillcoat.  Even if that were true (and it is not), that 
fact alone provides no independent basis for satisfying Rule 702, particularly when Plaintiffs have 
not moved to exclude Mr. Hillcoat. See Huss v. Gayden, 571 F.3d 442, 455 (5th Cir. 2009) (under 
Daubert, “the most important question is not whether one party’s expert is more qualified than the 
other’s, but rather, whether an expert’s testimony is reliable.”). 
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Power, Inc., No. CIV. 03-5020-KES, 2006 WL 6908315, at *2 (D.S.D. June 12, 2006); Mem. at 

13 (quoting same).)  Instead, Plaintiffs assert that U.S. Bank “does not and indeed cannot point to 

a single factual error or omission” within Vinella’s opinions.  (Opp. at 10.)  As before, this 

conclusion relies solely on repeating Vinella’s reports and assuming their conclusions, even in the 

face of contrary record evidence.    

A. Vinella’s Opinion on U.S. Bank’s Due Diligence Requirements is Unreliable. 

U.S. Bank explained that Vinella’s opinion about purported requirements for performing a 

“rigorous due diligence prior to accepting any mandate” is unreliable.  (Vinella Report ¶ 15.)  The 

Indenture itself states that “the Trustee shall be under no duty to make any investigation or inquiry 

as to any statements contained or matters referred to in any such instrument but may accept and 

rely upon the same as conclusive evidence of the truth and accuracy of such statements.”  (SUMF 

¶ 266; see also SUMF ¶ 265, Section 10.6 (absent a payment default, the Trustee has no duties 

absent direction from at least twenty-five percent of the holders or having “actual notice”).)  

Unsurprisingly, Plaintiffs do not even reference this undisputed record evidence from the very 

indenture at issue.  Rather, Plaintiffs refer to general policies concerning transactions being 

“properly vetted” and the review of “non-standard type transactions” (thereby assuming, without 

support, that the deal at issue was in fact “non-standard”).  (Opp. at 11-12.)  None of these 

generalized business obligations override or somehow nullify the plain language of the Indenture 

making clear that U.S. Bank had none of the investigative duties Vinella deems necessary. 

 

 

 

 

Case 4:17-cv-04113-LLP   Document 128   Filed 01/31/20   Page 9 of 17 PageID #: 6723



10 

 

 

  

This convenient reasoning does not constitute a sufficient showing of reliability. 

Finally, Plaintiffs do not dispute that U.S. Bank’s KYC/AML review complied with the 

FDIC Trust Examination Manual, which required that U.S. Bank focus its pre-acceptance diligence 

on its customer (WLCC), but dismiss this concession as “not dispositive of the issue,” citing to 

other unspecified “regulations beyond those contained in the FDIC Manual.”  (Opp. at 12-13.)  

Noticeably absent from this “analysis” is any evidence (or even claim) as to why these mysterious 

unidentified “regulations” (1) were applicable to the bond issuance, (2) required U.S. Bank to 

consider entities other than its customer for its KYC/AML review, (3) were violated by U.S. 

Bank’s KYC/AML review; or (4) override an FDIC manual with which U.S. Bank was required 

to comply.  Plaintiffs have utterly failed to provide any factual basis for Vinella’s opinion that U.S. 

Bank should have conducted “a deeper investigation of deal teams” (Vinella Report ¶ 129), and 

cannot simply wave away record evidence to the contrary. 

Plaintiffs have demonstrated that Vinella’s opinions on U.S. Bank’s due diligence 

requirements are “fundamentally” unreliable, notwithstanding his unsupported (and 

unsupportable) conclusions to the contrary.  Vinella’s opinions must be excluded.  See Glastetter 

v. Novartis Pharms. Corp., 252 F.3d 986, 990 (8th Cir. 2001) (“[N]othing in either Daubert or the 
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Federal Rules of Evidence requires a district court to admit opinion evidence that is connected to 

existing data only by the ipse dixit of the expert.”) (internal quotation omitted). 

B. Vinella’s Opinion on U.S. Bank’s Other Alleged Investigative Obligations is 
Unreliable. 

Plaintiffs take issue with the “complete mischaracterization” of Vinella’s opinions 

concerning U.S. Bank’s alleged investigative obligations but, in keeping with the theme of their 

opposition, Plaintiffs merely assume their conclusions and summarily dismiss contradictory facts 

from the record.  (Opp. at 13.)  For example, Section 10.1 of each of the Indentures make clear 

that U.S. Bank will perform the trusts imposed by the Indentures “only upon and subject to the 

following express terms and conditions, and no implied covenants or obligations shall be read into 

this Indenture against the Trustee.”  (SUMF ¶ 262) (emphasis added.)  Similarly, Section 10.9 

expressly disclaims any investigative duties by U.S. Bank: “[T]he Trustee shall be under no duty 

to make any investigation or inquiry as to any statements contained or matters referred to in any 

such instrument but may accept and rely upon the same as conclusive evidence of the truth and 

accuracy of such statements.”  (SUMF  ¶ 266.)  In response, Plaintiffs merely conclude that U.S. 

Bank is “arguing for a particular interpretation.”  (Opp. at 14.)  Pointing out clear and unambiguous 

terms of the Indentures that directly contradict Vinella’s stated opinions (which he claimed were 

not legal opinions) is not arguing for an “interpretation”—it is highlighting why Vinella’s opinions 

are baseless and unreliable.7  In any event, Vinella is not a lawyer and it is the Court, not Vinella, 

who will interpret the Indenture. 

Plaintiffs also highlight the August 26, 2014 email from Placement Agent’s counsel to U.S. 

Bank providing the wire transfer information for transmittal of the purchase price of the Annuity 

                                                 
7 To the extent there might be an alternate “interpretation” for Sections 10.1 and 10.9 of 

the Indentures, Plaintiffs fail to offer one. 
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Investment, which Vinella found “odd and suspicious” enough to trigger further inquiry.  (Vinella 

Report ¶ 195.)  Although recognizing the undisputed fact that all of the lawyers involved in the 

transaction at the deal level agreed at the time of the transaction that this procedure was perfectly 

normal, ordinary, and expected (SUMF ¶¶ 291-294, 304-306), Plaintiffs puzzlingly conclude that 

this contrary evidence “in no way negates the Expert’s ability to opine that it was not.”  (Opp. at 

14.)  While technically true that Vinella has the “ability” to say anything he wants, Daubert 

requires that he both be qualified to offer expert opinions and have an actual factual basis for doing 

so.  But Vinella is not a qualified expert, Vinella’s lack of experience at the “deal level” disqualifies 

him from expressing such an opinion, and most importantly neither Vinella nor Plaintiffs make 

any effort to demonstrate that there is a factual basis upon which Vinella could base such an 

opinion. 

D. Vinella’s Opinion on the Classification of the Bonds is Unreliable. 

Plaintiffs obfuscation continues into their defense of Vinella’s testimony regarding the 

alleged misclassification of the Bonds.  As before, Plaintiffs do not dispute the robust factual 

record and applicable regulations making clear that the WLCC bonds were properly classified as 

standard, low-risk municipal securities.  These include Congress’ decision to statutorily treat bonds 

issued by Indian tribes similarly to those issued by a State for certain federal law purposes, the 

Bonds’ listing with the Municipal Securities Rulemaking Board (“MSRB”), and the claims made 

by RHCT in related litigation, in which it alleged the applicability of the MSRB rules to the WLCC 

Bonds.  (Mem. at 20-21.)  Rather, Plaintiffs dismiss this evidence outright through irrelevant 

distinctions or by retreating to their oft-repeated fallback that contrary facts go to weight, not 

reliability.  (Opp. at 15.)  For example, as to the IRS’s classification of tribal bonds pursuant to 

statute, Plaintiffs merely conclude that it “has no impact on how the financial services industry 
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evaluates such bonds,” and summarily dismisses the MSRB listing as improper—according only 

to Vinella.  (Id.)  Plaintiffs provide no support for these contentions, nor do they offer any record 

evidence of their own to justify Vinella’s conclusions.  Plaintiffs are not entitled to pick and choose 

which evidence they deem valid, and Vinella’s wholly unsupported opinion disputing U.S. Bank’s 

classification of the tribal bonds must be excluded as unreliable.  

E. Vinella’s Opinion that U.S. Bank Had a Duty to Value the Annuity 
Investments, Which Would Have Allegedly Uncovered the Fraud, is 
Unreliable. 
 

Plaintiffs’ final defense of Vinella’s unreliable opinions, which again consists largely of 

repeating Vinella’s opinions as undisputed fact, argues that a valuation of the Annuity Investments 

(if one were required) would have “raised red flags,” and led “an experienced and knowledgeable 

trust department to decline the mandate.”  (Opp. at 16-17.)  Setting aside the tortured reading of 

the Indentures and their definition of “Investment Securities,” Plaintiffs fail to explain why 

valuation of the Annuity Investment would have led to a complete “analysis” of the Annuity 

Agreement (or what that “analysis” would have entailed) prior to closing, and with it the various 

“red flags” Vinella highlights (particularly when there is undisputed evidence that valuation 

information provided by WAPCC about the annuity was falsified).  While Plaintiffs attempt to 

dismiss record testimony indicating that no such analysis or supposed revelation would have 

occurred, their opposition underscores that Vinella’s opinions amount to no more than a guess.  

This is the epitome of unreliable testimony, and it should be excluded. 

III. VINELLA’S OPINIONS ON HYPOTHETICAL SCENARIOS ARE 
SPECULATIVE AND UNSUPPORTED. 

Plaintiffs, conceding that state of mind testimony is in fact improper, argue that Vinella’s 

testimony concerning what U.S. Bank would have done in certain scenarios is not speculative 

“state of mind testimony” at all.  Instead, Plaintiffs now claim that Vinella is merely opining on a 
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“hypothetical and objective experienced and knowledgeable trust department,” which in turn 

informs how U.S. Bank would have acted, what it “would have learned,” and how this information 

would have caused it to “act differently than it did.”  (Opp. at 17-18.)  In other words, Plaintiffs 

claim that Vinella can simply guess and that this guess qualifies as an expert opinion.  This is 

nonsense; such confused logic cannot save Vinella’s testimony.   

While testimony regarding a hypothetical “experienced and knowledgeable trust 

department” may be admissible in order to demonstrate what a party should have done (and, again, 

Vinella is unqualified to offer such testimony), Vinella exceeds these limits by opining on what 

U.S. Bank would have actually done under certain circumstances he personally deems “proper.”  

When Vinella states that “had US Bank assigned staff with the commensurate skill, experience, 

training, and supervision . . . they should and would have recommended passing on the 

opportunity” (Vinella Report ¶ 127), he is claiming to know to a certainty U.S. Bank’s state of 

mind, including the decisions this hypothetical staff (with whatever “commensurate” additions he 

deems necessary) would have made.  Not only has Vinella failed to provide any objective 

methodology for this prediction (a point Plaintiffs fail to oppose), but he has relied on his own 

assumptions about U.S. Bank’s internal workings to will an alternate (and self-serving) universe 

into existence.  Vinella’s opinions on how U.S. Bank “would have” acted should be excluded. 

Nor can Vinella testify as to what “would have” occurred had U.S. Bank “taken the proper 

action” and declined the indenture trustee mandate.  (Opp. at 18.)  Plaintiffs declare this testimony 

“extraordinarily simple, reliable, and logical,” but again merely repeat Vinella’s opinions that these 

hypothetical actions would have revealed the fraud without citing any record evidence supporting 

his guesses.  (Id. at 18-19.)  This summary dismissal of U.S. Bank’s argument is particularly 

egregious given that the non-criminal participants in the transaction (and even some criminal 
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participants) were wholly unaware of any criminal conspiracy until well after U.S. Bank accepted 

the mandate, a fact underscored by Vinella’s own concession that the annuity did not exist before 

the indenture trustee mandate was accepted—thereby making it impossible for U.S. Bank to have 

somehow “revealed” that the planned annuity was fraudulent by turning down the mandate.  (Mem. 

at 25-26.)  There is simply no evidentiary support for Vinella’s speculative conclusions or 

explanation as to how Vinella reached them, and they should be barred. 

IV. VINELLA’S OPINIONS IMPROPERLY REPEAT RECORD EVIDENCE AND 
TESTIMONY  

Finally, Plaintiffs defend Vinella’s verbatim repetition of U.S. Bank policies and 

deposition testimony without further analysis as mere “incorporation” that Vinella “took into 

consideration” and “invoked” in forming his opinions.  (Opp. at 19-20.)  The use of buzzwords 

serve Plaintiffs no better here than in demonstrating Vinella’s qualifications before.  Vinella’s 

expert reports make clear that he has not conducted any independent analysis or provided any 

unique “interpretation” of U.S. Bank policies, but has merely summarized witness testimony and 

U.S. Bank policies as conclusions in and of themselves.  (Mem. at 28-29 (citing examples).)  Mere 

recitation of record evidence is not valid expert testimony, and the jury should be allowed to review 

this evidence without first being filtered through Vinella. 

CONCLUSION 

For the foregoing reasons, U.S. Bank respectfully requests that the Court exclude the 

proffered opinions of Peter Vinella. 
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