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UNITED STATES DISTRICT COURT 
DISTRICT OF SOUTH DAKOTA 
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OF BIRMINGHAM; WASHINGTON 
SUBURBAN SANITARY COMMISSION 
EMPLOYEES’ RETIREMENT PLAN; 
ATLANTIC GLOBAL YIELD OPPORTUNITY 
MASTER FUND, L.P.; AND ATLANTIC 
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LLP 

 
 
 
 
 
DEFENDANT U.S. BANK 

NATIONAL ASSOCIATION’S 
MEMORANDUM OF LAW IN 
SUPPORT OF MOTION TO 
EXCLUDE TESTIMONY OF 

PETER VINELLA 

 
INTRODUCTION 

Plaintiffs have submitted an expert report and a rebuttal report from Peter Vinella 

(“Vinella”), and Vinella has been deposed.  Defendant U.S. Bank National Association (“U.S. 

Bank” or “Trustee”) now moves to exclude Vinella’s testimony pursuant to Federal Rule of 

Evidence 702 for the following independently sufficient reasons: 

• Vinella is not qualified to offer the opinions expressed in his reports. 

• Vinella improperly opines on U.S. Bank’s state of mind. 

• Vinella’s opinions will not “help the trier of fact to understand the evidence or to 
determine a fact in issue” as required by Rule 702(a). 
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As detailed below, these deficiencies demonstrate that Vinella lacks the specialized 

knowledge necessary to assist the trier of fact to understand the evidence, and his unreliable and 

unhelpful opinions and testimony are inadmissible under Daubert and FRE 702.  Vinella’s 

proposed opinions should be excluded in their entirety.   

BACKGROUND 

A detailed discussion of the undisputed facts of this case is set forth in U.S. Bank’s 

Statement of Undisputed Material Facts (“SUMF”) submitted contemporaneously herewith in 

support of its Motion for Summary Judgment. Familiarity with those facts is presumed here; 

accordingly, only a few facts essential to this Motion are set forth herein. 

On August 23, 2017, Plaintiffs The Water Works Board of the City of Birmingham, 

Washington Suburban Sanitary Commission Employees’ Retirement Plan, Atlantic Global Yield 

Opportunity Master Fund, L.P., and Atlantic Global Yield Opportunity Fund, L.P. initiated the 

present lawsuit against U.S. Bank.  (Compl., ECF 1.)  Intervenor-Plaintiff The Chicago Transit 

Authority Retiree Health Care Trust (“RHCT”) subsequently moved to intervene (Motion, ECF 

56), which was granted on January 3, 2019, and the Complaint in Intervention was filed the next 

day.  (Order, ECF 64; Complaint in Intervention, ECF 68.)1  Both Complaints contained three 

claims: (1) breach of contract; (2) breach of the implied covenant of good faith and fair dealing; 

and (3) negligence and gross negligence.  All of Plaintiffs’ claims relate to a series of bond 

offerings in 2014 and 2015 by Wakpamni Lake Community Corporation (“WLCC”) for which 

U.S. Bank served as Indenture Trustee. (SUMF ¶¶ 5-9.)  Certain individuals engaged in a 

fraudulent scheme to steal the bond proceeds that were supposed to be used to purchase an annuity 

investment that would generate returns to pay the debt service on the bonds.   (SUMF ¶¶ 306-335.)  

                                                 
1 Plaintiffs and Intervenor-Plaintiffs are collectively referred to herein as “Plaintiffs.” 
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Several individuals have pled guilty or been convicted of crimes in connection with the fraudulent 

scheme.  (SUMF ¶¶ 436-54.) 

On July 17, 2018, the Court granted U.S. Bank’s Rule 12(b)(6) motion to dismiss with 

prejudice Plaintiffs’ breach of implied covenant of good faith and fair dealing claim, and later 

ruled that the dismissal applied to the Complaint in Intervention as well.  (Order, ECF 32; Order, 

ECF 64.)  In denying the remainder of U.S. Bank’s Rule 12(b)(6) motion, the Court’s ruling left 

open the questions with respect to the negligence claims of (a) whether U.S. Bank acted in good 

faith, (b) what was expected of indenture trustees, and (c) whether an independent duty existed 

from U.S. Bank to the Plaintiffs.  Plaintiffs have offered Vinella’s expert testimony to address U.S. 

Bank’s conduct with respect to both their breach of contract and negligence claims.   

The record evidence shows that Vinella is not qualified to offer opinions premised on his 

supposed familiarity with “generally-accepted corporate trust and banking customs, practices, and 

standards of care” allegedly applicable to this case.  Despite a self-described career in “the financial 

services industry,” Vinella lacks any meaningful expertise in the specialized area of indenture 

trusts, has never acted as an indenture trustee, and affirmatively disclaimed involvement in any 

indenture trust transactions at the deal level, even though such expertise would be critical to the 

issues in this case.  As a result, Vinella unsurprisingly offers a host of opinions regarding U.S. 

Bank’s actions in this case that are unreliable and contrary to the evidentiary record.  

Additionally, certain of Vinella’s opinions come into direct conflict with established law.  

In his initial report, Vinella opines that had U.S. Bank “adequately performed its duties” prior to 

accepting the “mandate” to act as indenture trustee for the WLCC Bonds, U.S. Bank would have 

turned down the mandate, the fraud that caused Plaintiffs’ losses would have been revealed, and 

the bonds would not have issued.  Setting aside the myriad factual errors underpinning this theory, 
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Vinella’s opinion is improper “state of mind” opinion of the type frequently and consistently 

excluded by federal courts—including those which have excluded similar expert testimony by 

Vinella—because it purports to foretell what U.S. Bank would have thought, and the resulting 

actions it would have taken, in imaginary and hypothetical scenarios.  This is not competent expert 

testimony, particularly when Vinella offers no reliable methodology for determining what U.S. 

Bank—or any other party for that matter—“would have” done in the alternate universe he posits.  

To the contrary, the record in this case actually contradicts Vinella’s conclusions. 

Vinella’s report also engages in a wholesale recitation of U.S. Bank policies and deposition 

testimony.  The references to the policies masquerade as analysis for his opinions but in reality 

amount to little more than laying out and curating the contents of documents and testimony that 

can be fully read, understood, and evaluated by a jury.  Moreover, Vinella’s inaccurate application 

and characterization of such evidence render his opinions unreliable. 

OPINIONS OF PETER VINELLA 

 Vinella issued his expert report on October 8, 2019.  (Declaration of Judah Druck (“Druck 

Decl.”), Ex. A (Vinella Report).)  In this report, Vinella summarizes his opinions and conclusions 

as the following: 

1. The Plaintiffs’ losses were a “direct consequence” of U.S. Bank’s “failure to 
properly perform its various roles in accordance with the Indentures . . . and 
generally-accepted corporate trust and banking customs, practices, and standards 
of care.”  (Vinella Report ¶ 13); 

2. The bonds at issue should have been classified as “non-standard and high risk” 
under U.S. Bank’s policies and escalated to risk management  (Id. ¶ 15(a)); 

3. U.S. Bank was required to perform “a rigorous due diligence prior to accepting any 
mandate,” and should have ultimately rejected the mandate for the bonds (Id. ¶¶ 
14, 15(b)); 

4. Had U.S. Bank “adequately performed its duties” in accordance with the Indenture, 
“generally-accepted industry customs, practices, and standards of care,” and U.S. 
Bank policies and procedures, it  
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a. would not have “issued” the bonds (Id. ¶¶ 14, 15(c));  

b. would not have transferred the bond proceeds to purchase the fraudulent 
annuities (Id. ¶¶ 14, 16); and 

c. would “more likely than not” have rejected the transaction and “reveal[ed] 
the fraud.”  (Id. ¶ 17.) 

Vinella opines that in all three cases, U.S. Bank’s hypothetical actions would have 

“averted” and “prevent[ed]” Plaintiffs’ losses.  (Id. ¶¶ 15(c), 17.) 

 Vinella was deposed on October 23, 2019 (Druck Decl. Ex. B (“Vinella Dep.”).)  At his 

deposition, Vinella’s admissions confirmed his lack of qualifications and relevant experience with 

indenture trust transactions, and he failed to provide any analysis and support for his opinions.   

QUESTIONS PRESENTED 

1. Whether Vinella is qualified to testify regarding indenture trust transactions despite 
never having personally had direct involvement in any such transactions.   
 

2. Whether Vinella’s opinion testimony is reliable when it contradicts the facts in the 
record as contained in documentary evidence and witness testimony. 

 
3. Whether Vinella may offer opinions based on speculation as to what U.S. Bank 

“would” have done in certain hypothetical scenarios that never occurred, as well as 
speculation as to what “would” have followed from U.S. Bank having done so. 
 

4. Whether testimony that selectively repeats and/or summarizes record evidence and 
testimony out of context and without further analysis is helpful to the trier of fact. 

 
LEGAL STANDARD 

When expert testimony is offered, the district court must perform a “gatekeeping” function 

to ensure that the expert’s opinion is reliable and relevant to the facts at issue in the case.  Daubert 

v. Merrell Dow Pharm., 509 U.S. 579, 589 (1993).  The trial court’s gatekeeping function, 

particularly when a witness relies primarily on experience, requires more than simply “taking the 

expert’s word for it.”  Daubert v. Merrell Dow Pharm. (Daubert II), 43 F.3d 1311, 1319 (9th Cir. 

1995) (“We’ve been presented with only the experts’ qualifications, their conclusions and their 
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assurances of reliability.  Under Daubert, that’s not enough.”).  It is “vital . . .  that judges not be 

deceived by the assertions of experts who offer credentials rather than analysis.”  Minasian v. 

Standard Chtd. Bank, PLC, 109 F.3d 1212, 1216 (7th Cir. 1997). 

Rule 702 of the Federal Rules of Evidence permits a witness to testify in the form of an 

opinion upon satisfaction of a three-part test:  

First, evidence based on scientific, technical, or other specialized knowledge must 
be useful to the finder of fact in deciding the ultimate issue of fact.  This is the basic 
rule of relevancy.  Second, the proposed witness must be qualified to assist the 
finder of fact.  Third, the proposed evidence must be reliable or trustworthy in an 
evidentiary sense, so that, if the finder of fact accepts it as true, it provides the 
assistance the finder of fact requires. 

Berg v. Johnson & Johnson, 940 F. Supp. 2d 983, 988 (D.S.D. 2013) (quotation omitted).  Expert 

testimony is reliable when (1) the testimony is based upon sufficient facts or data, (2) the testimony 

is the product of reliable principles and methods, and (3) the witness has applied the principles and 

methods reliably to the facts of the case.  Wagner v. Hesston Corp., 450 F.3d 756, 758 (8th Cir. 

2006).  “The proponent of the expert testimony must prove its admissibility by a preponderance 

of the evidence.”  Lauzon v. Senco Prods., Inc., 270 F.3d 681, 686 (8th Cir. 2001). 

Although Rule 702 is generally a rule of admissibility rather than a rule of exclusion, a 

district court nonetheless functions as a gatekeeper that “separates expert opinion evidence based 

on ‘good grounds’ from subjective speculation that masquerades as scientific knowledge.”  Presley 

v. Laekwood Eng’g & Mfg. Co., 553 F.3d 638, 643 (8th Cir. 2009) (quotation omitted).  “[W]here 

. . . the expert’s analysis is unsupported by the record, exclusion of that analysis is proper, as it can 

offer no assistance to the jury.”  Cole v. Homier Distrib. Co., 599 F.3d 856, 865 (8th Cir. 2010). 

Furthermore, “[e]xpert testimony that is speculative is not competent proof and contributes nothing 

to a legally sufficient evidentiary basis.”  Id. at 867 (quotation omitted).  Because Vinella’s 
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proposed testimony fails to satisfy any of the requirements set forth under Rule 702, it must be 

excluded in its entirety. 

ARGUMENT 

I. VINELLA IS UNQUALIFIED TO OPINE ON THE SPECIALIZED AREA OF 
INDENTURE TRUSTEE CUSTOM AND PRACTICE. 

 Vinella lacks relevant knowledge and experience conducting indenture trustee 

transactions, rendering his opinions unreliable at best, and completely inaccurate in reality. 

Vinella’s report completely ignores record evidence in the form of testimony of multiple percipient 

fact witnesses who each have decades of relevant industry experience that completely contradict 

his opinions.2  (SUMF ¶¶ 79, 82, 85, 88.)   While ignoring the factual record in this case, Vinella’s 

opinions purportedly rely on his experience in the “financial services industry” and his purported 

familiarity with “generally-accepted corporate trust and banking customs, practices, and standards 

of care.”  (Vinella Report ¶¶ 12, 13.)   

As an initial matter, general “banking” customs, practices, and standards of care are not 

relevant to this case; what is at issue are the customs, practices and standards of care for indenture 

trustees.  Likewise, general experience with “financial services” is far too broad a category to 

                                                 
2 Although not being relied upon in connection with this Motion or the Summary Judgment 

Motion being made contemporaneously herewith, it is worth nothing that U.S. Bank has submitted 
the reports of two experts with over 77 years of combined direct experience specializing in and 
conducting hundreds of indenture trust transactions, including scores involving municipal bonds, 
to opine on the customs and practices of indenture trustees and also to rebut Vinella’s opinions.  
In addition, with respect to one aspect of Vinella’s opinion relating to what is known as Basel III, 
the senior official at U.S. Bank who oversees an eighty-person team that implements U.S. Bank’s 
Basel III program, which implementation has been approved by U.S. Bank’s federal regulators, 
offers his expert opinion that completely refutes Vinella’s wholly ill-informed understanding of 
Basel III and how it works.  Those opinions of truly knowledgeable witnesses stand in stark 
contrast to Vinella’s opinions as a result of his lack of experience and his ill-informed 
understanding of indenture trustee transactions and municipal securities. 
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satisfy Rule 702’s expert requirements, particularly when opining on the specific type of 

transactions at issue here.  See U.S. v. Second Chance Body Armor, Inc., 289 F. Supp. 3d 145, 177 

(D.D.C. 2018) (expert opining on ballistics excluded as unreliable because “[h]is expertise in 

‘safety-related products’ is so broad a category as to be meaningless”); S.E.C. v. Tourre, 950 F. 

Supp. 2d 666, 678 (S.D.N.Y. 2013) (experience “in the general area of structured finance” 

insufficient to permit expert testimony regarding “a very specific type of security”).3 

 Vinella’s lack of experience with corporate and indenture trusts and municipal bonds is 

spread across the record.  In a career spanning nearly forty years, Vinella conceded that from the 

time he graduated college with a degree in applied mathematics in 1978, until 2006, much of his 

work experience related to mathematics and technology, and the work experience that did touch 

on finance did not engage Vinella at a deal or transaction level, nor did it relate to trust indentures 

or municipal bonds.  (Vinella Dep. at 17-18, 20-21, 25, 28, 33-34, 38, 42-43, 46-51, 53, 55-56, 60-

61, 63-66, 68-69, 74-77.)  Since 2009, Vinella has returned to college and earned a Master’s degree 

in mathematics and is currently finishing a Ph.D. in the same subject. (Vinella Report ¶ 6.)  

Vinella’s employment during his current tenure in graduate school from 2009 to the present 

consists of consulting and litigation expert work wholly unrelated to drafting, negotiating or 

administering trust indentures or to dealing with bonds issued by the government or a government-

affiliated entity.  (Vinella Dep. at 123-29, 139-41, 143-44, 146-48.)  Unsurprisingly, none of 

                                                 
3 Vinella’s rebuttal report attempts to preempt a challenge to his credentials by repeating 

his “other experience in the financial service industry,” which includes providing testimony to 
Congress “regarding bank and brokerage operations” and Wilmington Trust’s willingness to 
provide WTCS technical infrastructure costing “several million dollars.” (Druck Decl. Ex. C 
(Vinella Rebuttal), ¶¶ 122-24.)   Yet again, Vinella fails to explain how any of this experience is 
relevant to the expert opinions he is attempting to offer, nor does it represent the type of tangible 
experience in the indenture trustee industry necessary to do so. 
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Vinella’s extensive professional memberships or publications listed on this CV relate to municipal 

bond markets or trust indentures.   (Id. at 152-53; 160-61.)   

The closest Vinella has come to involvement in indenture trustee transactions stems from 

his three years of work as the President and CEO of Wilmington Trust Conduit Services (“WTCS”) 

from 2006 until it went out of business in May 2009.  (Vinella Dep. at 119.)  But the connection 

between WTCS and actual indenture trust work is convoluted at best and non-existent at worst.  

According to filings by Wilmington Trust Corporation (“WTC”) with the Securities and Exchange 

Commission, a subsidiary of WTC, WT Investments, Inc. (“WTI”) owned an interest in WTCS, 

the business of which is described as providing “conduit servicing for special purpose vehicles.”  

See Wilmington Trust Corporation 2007 Annual Report, Notes to Consolidated Financial 

Statements, pages 78-79.4 

While a different entity owned by WTC, Wilmington Trust Company, has long been a 

major player in the indenture trustee industry, there is no publicly available information indicating 

that WTCS itself was ever in the business of serving as an indenture trustee.  Moreover, Vinella’s 

role at WTCS was predominantly focused on developing artificial intelligence to automate the 

indenture process by using technology to look for keywords and key phrases in an indenture, 

identify sections that involved the trustee’s operations or administration, and then tie that to a 

tickler system.  (Vinella Dep. at 84-85.)  The purpose of such technology was to simply reduce 

headcount and it was not used for any government-issued bonds.  (Id. at 87, 92.)5 

                                                 
4 Available at:  

https://www.sec.gov/Archives/edgar/data/872821/000089322008000585/w47647exv13.htm.   

5 Indeed, Vinella fails to even meet the eligibility requirements necessary to qualify for a 
Certified Corporate Trust Specialist designation by the American Bankers Association, which 
requires either five years of experience in corporate trust, or two years of experience in corporate 
trust plus completion of certain corporate trust training programs, which Vinella has not done.  See 
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  While Vinella claims that WTCS negotiated eighteen trust indenture deals that actually 

closed (among others that were negotiated but did not close), Vinella acknowledged in a prior 

litigation that he did not negotiate those deals and that he was never involved at the deal level at 

WTCS: 

Q. What duties did you have when you were at WTCS in terms of actually 
working on the trustee role for your large credit clients? 

 
A. We had two dedicated trust officers from Wilmington Trust that worked 

on our deals. . . .  And so for any regulatory filings, any official actions 
that required the bank, they would perform those for us. . . . 

 
Q. And what did you actually do? 
 
A. Again, I ran a business. I wasn’t doing anything at deal level. 
 

(Druck Decl. Ex. D (Deposition of Peter Vinella, Fixed Income Shares, et al. v. Citibank, N.A., 

S.D.N.Y. Dec. 16, 2016 (publicly available at 1:14-cv-009373-JMF, ECF No. 138-17) at 64-65.)  

Moreover, Vinella admitted that WTCS did not act as a trustee and did not sign on to the indentures 

as a trustee; rather, WTCS signed on to the deals as an institution providing certain services defined 

in the indenture, e.g., processing wires, holding assets as collateral, or evaluating collateral. 

(Vinella Dep. at 132.)  In addition, none of WTCS’s work involved any securities issued by a 

government entity of any kind—federal, state, city, municipal or county—and certainly none 

involving a tribe.  (Id. at 119-21.)   

 While at WTCS, Vinella also never personally conducted or even supervised anyone 

conducting the know your customer/anti-money laundering (“KYC/AML”) review in any of the 

eighteen purported trust deals.  (Id. at 102-103, 106-07, 166-67.)  The KYC/AML functions were 

performed by a dedicated group within WTCS.  (Id.)  Vinella “thinks” he may have “observed” 

                                                 
https://www.aba.com/training-events/certifications/certified-corporate-trust-specialist/eligibility-
requirements.  
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someone doing a KYC/AML review who was following an online checklist.  (Id. at 167-68.)  

Although Vinella states that he created WTCS’s KYC/AML policies, he was not responsible for 

actually implementing them and he never audited WTCS’s work in that regard.  (Id. at 171-72.) 

Indeed, Vinella admits he does not have any firsthand knowledge of what any entity in the 

business of serving as indenture trustee for municipal or other corporate trusts currently does in 

terms of KYC/AML searches when considering whether to accept a mandate.  (Id. at 172-73.)  

While Vinella represents that he has drafted general KYC/AML policies for several banks, he has 

no idea if any of those policies were implemented with respect to the bank serving as indenture 

trustee for municipal or other government-related bond issues.  (Id. at 173-74.)  Vinella even 

conceded that he cannot say what any national bank in the United States serving as indenture 

trustee for municipal or other government-related bond issues currently does for its KYC/AML 

review.  (Id. at 174.) 

In sum, Vinella simply lacks the qualifications or actual experience to provide opinions 

about U.S. Bank’s actions in accepting the indenture trustee mandate for the bonds at issue in this 

case.  It is undisputed that Vinella has: 

• Never been involved in negotiating the structure of an indenture (Id. at 46, 53, 113-
14.) 

• Never been involved in determining whether to accept a trust mandate for 
municipal or tribal bonds (Id. at 290-91.) 

• Never underwritten any bond issuances by a government or government related 
entity (Id. at 182.) 

• Never served as or supervised an account manager for a government bond offering 
(Id. at 180.) 

• Never opened an account at a bank or trust account for a government bond offering 
(Id.) 

• Never administered a trust for municipal securities (Id. at 74.) 
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• Never acted as a placement agent for a bond issued by a government or government 
related entity (Id. at 182-83.) 

• Never had any involvement with tribal bonds or bonds issued by an entity owned 
or controlled by a tribe (Id. at 180-81.) 

• Never administered a trust indenture for a government or tribal bond (Id.) 

• Never applied any Know Your Customer or anti-money laundering policies to the 
underwriting of municipal debt offerings or bond underwritings (Id. at 68-69.) 

• Never obtained any relevant certifications, including the designation of Certified 
Corporate Trustee Specialist. (Id. at 155-56.)   

Ultimately, Vinella has failed to demonstrate any unique familiarity, let alone any 

expertise, with indenture trustee transactions involving governmental bonds or otherwise, nor has 

he implemented any “generally-accepted corporate trust and banking customs, practices, and 

standards of care” relevant to those deals sufficient to provide reliable or useful expert testimony. 

 Vinella may be qualified to opine on some topic relevant to his prior “experience.”  See In 

re Refco Inc. Sec. Litig., No. 07-MD-1902 (JSR), 2013 WL 12158586, at *4 n.10 (S.D.N.Y. Aug. 

7, 2013) (referring to Vinella as “a hedge fund expert”).  But the unique area of indenture trustee 

transactions and municipal bond financing is indisputably not one of them.  Permitting Vinella to 

offer any of his opinions would be like allowing Vinella to opine on how to pilot a commercial 

aircraft when his only involvement with aviation had been as a passenger sitting at the back of the 

plane.  Vinella is unqualified to offer the testimony proposed in his report, and his opinions should 

be excluded in their entirety.  See Wheeling Pittsburgh Steel Corp. v. Beelman River Terminals, 

Inc., 254 F.3d 706, 715 (8th Cir. 2001) (district court committed reversible error in permitting 

expert to testify “beyond the scope of his expertise”).  
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II. VINELLA’S FACTUAL ERRORS AND OMISSIONS RENDER HIS OPINIONS 
UNRELIABLE. 

 Vinella’s lack of relevant experience manifests itself in the factual mistakes and errors 

underpinning his report, all of which evince unreliable expert opinions.  “Although the factual 

basis of an expert’s opinion is generally an issue of credibility rather than admissibility, an expert’s 

opinion should be excluded if it is so fundamentally unsupported that it can offer no assistance to 

the jury.”  Cole v. Homier Distrib. Co., 599 F.3d 856, 865 (8th Cir. 2010) (quotations omitted); 

see also Irvine v. Murad Skin Research Labs., 194 F.3d 313, 321 (1st Cir. 1999) (when “the basic 

premise of the expert’s opinion . . . is flawed” and there is not “adequate factual data to support 

the expert's conclusions,” the “testimony [i]s unreliable.”).  Vinella’s opinions run contrary to the 

evidentiary record and, more importantly, the terms of the Indenture itself, and must be excluded. 

A. Vinella’s Opinion on U.S. Bank’s Due Diligence Requirements is Unreliable. 

Vinella’s opinion about U.S. Bank’s purported requirements for performing a “rigorous 

due diligence prior to accepting any mandate” is simply incorrect.  (Vinella Report ¶ 15.)6   

 

 

 

 

  (Id. ¶ 136.)  But indenture trustees are not tasked 

with proactive, independent investigative duties concerning fraud and/or error detection.  The 

Indenture states as much: “[T]he Trustee shall be under no duty to make any investigation or 

                                                 
6 In addition to being incorrect and unreliable, his opinions are also irrelevant because 

failure of U.S. Bank to comply with its own policies, whether mandated by its regulators or not, is 
not actionable by Plaintiff, as discussed more fully in U.S. Bank’s Motion for Summary Judgment 
filed contemporaneously herewith. 
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inquiry as to any statements contained or matters referred to in any such instrument but may accept 

and rely upon the same as conclusive evidence of the truth and accuracy of such statements.”  

(SUMF ¶ 261; see also SUMF ¶ 262 Section 10.6 (absent a payment default, the Trustee has no 

duties absent direction from at least twenty-five percent of the holders or having “actual notice”).) 

 

 

 

  

 

 

   In addition, 

there is no admissible record evidence to support Vinella’s hypotheses that an investigation by 

U.S. Bank would have revealed that WLCC was engaged in payday lending or gaming.  In fact, 

quite the opposite is the truth: WLCC’s 2014 and 2015 financial statements show no revenue from, 

nor any expenses relating to, gaming or payday lending activities, nor do the financial statements 

show that the debt service (i.e., repayment) on the bonds was funded by such activities.  (SUMF 

¶¶ 201-204, showing $527,182 in revenue, all but $105 of which came from the proceeds of the 

bonds.)  When confronted with WLCC’s financial statements at his deposition Vinella was forced 

to concede that there is no indication in WLCC’s financial statements that WLCC was engaged in 

payday lending or gaming.  (Vinella Dep. at 263-69.)  Vinella also had to admit that none of the 

stated purposes of any of WLCC’s bond issuances was for payday lending or gaming.  (Id. at 280.)   

In the face of this contrary evidence, Vinella stubbornly claims that U.S. Bank should have 

considered WLCC’s primary business as payday lending based on a single online article on the Al 
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Jazeera website, an article which is rife with inadmissible hearsay.  But even considering its 

substance, that article simply alleges that a member of WLCC was engaged in the payday lending 

business.  (Id. at 253, 262.)  Neither that person nor any other WLCC officer or director has been 

deposed by the parties, and there is no evidence in the record that anything in the Al Jazeera article 

is in the least bit true; the financial statements demonstrate that WLCC was not engaged in such 

businesses.  Vinella’s claims of alleged failures to carry out due diligence requirements that never 

existed in the first place, that were contrary to U.S. Bank’s actual policies in place at the time, and 

where the undisputed evidentiary record demonstrates that further diligence by U.S. Bank would 

almost certainly not have found support for the hearsay contained in the Al Jazeera article, lead to 

only one conclusion: Vinella’s opinions are unreliable and should not be admitted in front of a 

jury. 
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  Thus, to the extent Vinella opines that U.S. Bank’s review 

should have “involv[ed] a deeper investigation of deal teams which required commercially 

reasonable understanding of the overall opportunity,” such an opinion lacks any factual basis in 

either the legal and regulatory requirements with which U.S. Bank is required to comply nor with 

U.S. Bank’s internal policies.  For these reasons, Vinella’s opinions should also be excluded.  

(Vinella Report ¶ 129.) 

B. Vinella’s Opinion on U.S. Bank’s Other Alleged Investigative Obligations is 
Unreliable. 

Vinella’s opinions on the investigations U.S. Bank was allegedly obligated to undertake 

beyond KYC/AML requirements also run afoul of the evidentiary record.  While Vinella recites a 

lengthy list of investigative steps he believes U.S. Bank should have taken based on the existence 

of various alleged “red flags,” the actual facts and circumstances did not require additional actions 

beyond those U.S. Bank performed.  For example, Vinella opines that U.S. Bank had an obligation 

                                                 
7 Vinella himself did not even consider the conduct of any other party to the transaction, 

including Burnham Securities, Inc., Dilworth Paxson LLP and/or Tim Anderson, Greenberg 
Traurig, LLP, and Hughes Capital Management.  (Vinella Dep. at 194-97.) 
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to investigate the Annuity Provider, even though the Annuity Provider was not U.S. Bank’s 

customer nor even a party to any agreement with U.S. Bank.  (Vinella Report ¶¶ 81, 113.)  When 

asked in deposition for the source for this obligation on which he based his opinion, Vinella 

responded that it was “implied” in Section 10.9 of the August 2014 indenture.  (Vinella Dep. at 

277-78.)  This answer alone shows Vinella’s complete lack of understanding of the indenture 

trustee industry, of the Indentures themselves, and his lack of qualification to opine in this case.   

Section 10.1 of each of the Indentures unequivocally states that U.S. Bank agrees to 

perform the trusts imposed by the Indentures “only upon and subject to the following express terms 

and conditions, and no implied covenants or obligations shall be read into this Indenture against 

the Trustee.”  (SUMF ¶ 258.)  It couldn’t be clearer.  Indeed, when this Court dismissed Plaintiffs’ 

claims of breach of the implied covenant of good faith and fair dealing, it specifically relied upon 

Section 10.1.8  Moreover, Vinella’s opinion runs contrary to other provisions in the indenture—

including Section 10.9 itself, which authorizes U.S. Bank as indenture trustee to rely on statements 

and other documents which it in good faith believes to be genuine and signed by the proper party.  

(SUMF ¶ 261.)  Section 10.9 also expressly disclaims any duty to investigate by U.S. Bank: “[T]he 

Trustee shall be under no duty to make any investigation or inquiry as to any statements contained 

or matters referred to in any such instrument but may accept and rely upon the same as conclusive 

evidence of the truth and accuracy of such statements.”  (Id.)   

Vinella also focuses on the August 26, 2014 email from Placement Agent’s counsel to U.S. 

Bank providing the wire transfer information for transmittal of the purchase price of the Annuity 

                                                 
8 This contractual provision is no fluke: Section 315(a)(1) of the Trust Indenture Act of 

1939, for example, explicitly states that indenture trustees “shall not be liable except for the 
performance of such duties as are specifically set out” in indentures unless such restriction is 
affirmatively “excluded.” 
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Investment.  Vinella finds this email “odd and suspicious” enough to be sufficient to trigger further 

inquiry.  (Vinella Report ¶ 195.)  However, all of the lawyers involved in the transaction were in 

agreement at the time of the transaction that it was perfectly normal, ordinary, expected, and 

understood that either the Placement Agent or its counsel would provide the wire transfer 

information, and U.S. Bank thought so as well; indeed, it is typical that wire transfer information 

comes to trustees from the investment bankers in the transaction.  (SUMF ¶¶ 285, 287, 300.)9   

Beyond that, U.S. Bank was not required to investigate why counsel for the Placement 

Agent, and not WLCC, provided the wire instructions for purchasing the Annuity Investment.  

Rather, pursuant to Sections 2.11 and 2.12 of the August 2014 Indenture, the Closing Statement 

set forth the amounts of the proceeds of the sale of the bonds to be deposited into the Settlement 

Account established by the Indenture, and the amounts to be disbursed out of that account “for 

purchase of the Annuity Investment.”10  (SUMF ¶¶ 253-54.)  The Indenture did not specify the 

name of the Annuity Provider or the location to which such disbursements should be wired, nor 

did the Indenture require the Closing Statement to contain this information.  Purchase of the 

Annuity Investment was a nondiscretionary ministerial action for the Trustee mandated by the 

Indenture and thus U.S. Bank was required to take the steps necessary to do so.   (SUMF ¶¶ 255-

56.)   

                                                 
9 As discussed in U.S. Bank’s Motion for Summary Judgment, accepting the wire transfer 

information from the Placement Agent’s counsel was also not, as Plaintiffs claim, a breach of the 
Indenture.  However, whether it was or was not a breach is a legal question on which Vinella is 
not qualified to opine (as he has no legal training), would not be admissible anyway since it invades 
the province of the Court and, in any event, Vinella claims he is not expressing any such legal 
opinions. 

10 The two subsequent transactions at issue in this case both had Closing Statements that 
included wire instructions for sending the bond proceeds for purchase of the annuity investments, 
which were identical to the August 26, 2014 email instructions U.S. Bank received from the 
Placement Agent’s counsel.  (SUMF ¶¶ 366, 406.)   
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Moreover, U.S. Bank was protected from liability by Section 10.9 when it proceeded “in 

good faith upon any . . . other paper or document which it shall in good faith believe to be genuine 

and to have been passed or signed by the proper board or person or to have been prepared and 

furnished pursuant to any of the provisions of this Indenture . . .”  (SUMF ¶ 261.)   The lawyers 

for WLCC, the Placement Agent, and U.S. Bank all believed that U.S. Bank could proceed based 

on wire transfer information from the Placement Agent’s lawyer.  In South Dakota, the test of good 

faith is “honesty in fact.”  See Domson, Inc. v. Kadrmas Lee & Jackson, 918 N.W. 2d 396, 404 

(S.D. 2018).  Vinella has not shown that any aspect of U.S. Bank’s decision to follow the wire 

transfer information from Placement Agent’s counsel lacks “honesty in fact.”  Vinella’s opinion 

on this subject should not be permitted to be presented to the jury. 

Finally, Vinella’s opinion that U.S. Bank was required to undertake an investigation or 

decline to serve as Indenture Trustee based on the payment information itself (which allegedly 

contradicted the Annuity Contract between WLCC and the Annuity Provider) is simply unreliable 

and contradicted by the Indenture.  As a practical matter, U.S. Bank could not have declined the 

mandate on this basis because the payment information was emailed to U.S. Bank the day after 

closing.  (SUMF ¶ 294.)  Regardless, U.S. Bank was not a party to the Annuity Contract and was 

not bound by the Annuity Contract to the extent it had terms that contradicted the Indenture—U.S. 

Bank was only bound by the “express terms and conditions” of the Indenture, with “no implied 

covenants or obligations.”  (SUMF ¶ 258.)  U.S. Bank had proper authorization to release the funds 

for the purchase of the Annuity Investment in accordance with both the Issuer’s direction in the 

Closing Statement and the information provided by the Placement Agent’s counsel.  The additional 

post-hoc duties or obligations Vinella seeks to impose on U.S. Bank, and the expert opinions he 
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gives regarding U.S. Bank’s purported failure to satisfy these non-existent duties and obligations, 

are plainly unreliable. 

D. Vinella’s Opinion on the Classification of the Bonds is Unreliable. 

 

11  (Vinella Report ¶15.)  But his opinion 

ignores both the robust factual record and applicable regulations contradicting his position.  Starkly 

demonstrating Vinella’s lack of familiarity with the subject matter of his opinions, at the time he 

wrote his report Vinella had no idea that under the Internal Revenue Code, bonds issued by Indian 

tribes are statutorily treated the same as bonds issued by a State, and State bonds are indisputably 

municipal bonds; Vinella did not even know about this thirty-seven year old Act of Congress until 

confronted with it at his deposition. (Vinella Dep. 318-319.)   

 

 

  (SUMF ¶¶ 180, 182, 184.)  Moreover, the evidence shows that other parties involved in 

the transaction understood the bonds to be municipal securities at that time.  (SUMF ¶ 181.)  

Indeed, the WLCC bonds are actually listed with the Municipal Securities Rulemaking Board 

(“MSRB”) and its Electronic Municipal Market Access system.12  According to the MSRB 

website, the MSRB “was established by Congress in 1975 and charged with a mandate to protect 

municipal securities investors, municipal entities and the public interest.” 

                                                 
11 Again, Vinella’s opinion is irrelevant because even if U.S. Bank misclassified the bonds 

for its internal purposes, such misclassification is not actionable; this is also a subject of U.S. 
Bank’s summary judgment motion. 

12 Available at: 
https://emma.msrb.org/IssuerHomePage/Issuer?id=CDC58CD2355B7E35A578B4C85102D674. 
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http://www.msrb.org/msrb1/pdfs/Role-and-Jurisdiction-of-MSRB.pdf.  If the WLCC Bonds were 

not municipal bonds, they would not be subject to MSRB jurisdiction nor listed on the MSRB 

website. 

Finally, in its recently-filed complaint against WLCC’s counsel, Greenberg Traurig, LLP, 

and the Placement Agent’s counsel, Dilworth Paxson LLP, RHCT explicitly alleges the 

applicability of the MSRB rules to the WLCC Bonds, clearly indicating its proper understanding 

that the bonds were accurately classified as municipal bonds (and contradicting its position in this 

case).  (SUMF ¶ 482 (RHCT Complaint ¶¶ 75, 76).)  Vinella’s wholly unsupported opinion 

disputing U.S. Bank’s classification of the tribal bonds as standard municipal securities is 

unreliable and must be excluded.  

E. Vinella’s Opinion that U.S. Bank Had a Duty to Value the Annuity 
Investments, Which Would Have Allegedly Uncovered the Fraud, is 
Unreliable. 
 

Vinella opines that U.S. Bank had a duty to value the annuity investments on a monthly 

basis under the Indentures and that doing so would have somehow uncovered the fraud.  (Vinella 

Report ¶ 81.)  This opinion is also unreliable and belied by the record.  Vinella appears to base his 

opinion on language in the definition of “Investment Securities” provided in Section 1.2 of the 

Indentures, which purportedly suggests that the Annuity Investment be valued monthly in a 

manner “established by agreement between the Corporation [WLCC] and the Trustee.”  (Compl. 

Ex. A at 9; Compl. Ex. B at 9.)  As an initial matter, the meaning and applicability of the definition 

of Investment Securities, and under what circumstances in the Indentures that definition is relevant, 

are matters of contract interpretation that present questions of law for the Court to decide on which 
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Vinella is utterly unqualified to opine and as to which he disclaims having any legal opinion.13  

Moreover, the lawyer for the Placement Agent who drafted the Indentures, as well as the lawyer 

for WLCC who negotiated the Indenture, each have now testified that such valuation is not 

required by the Indentures, and they presumably know far more about this subject than Vinella.  

(SUMF ¶ 252.)  Equally problematic is that Vinella fails to explain how such a valuation, even if 

required of U.S. Bank, would have somehow uncovered the fraudulent Annuity Investment or why 

any valuation of or information about the annuity from the annuity provider would not also be 

falsified.  Vinella’s opinions amount to no more than unsupported supposition that impinges on 

this Court’s role of contract interpretation and should be excluded.       

III. VINELLA CANNOT OPINE ON ACTIONS U.S. BANK WOULD HAVE TAKEN. 

A. Vinella Cannot Offer “State of Mind” Testimony. 

It is black letter law that an expert may not opine on a party’s state of mind.  See, e.g., 

Evans v. Den Hartog, No. 5:16-CV-05060-KES, 2017 WL 3731212, at *3 (D.S.D. Aug. 29, 2017) 

(“[A]n expert’s opinion is not admissible to prove state of mind, because a party’s state of mind is 

not within the knowledge of an expert.”); Clinton v. Mentor Worldwide LLC, No. 4:16-CV-00319 

(CEJ), 2016 WL 7491861, at *11 (E.D. Mo. Dec. 30, 2016) (“The question of corporate motive, 

intent, knowledge or state of mind is one for the jury, not for an expert.”).  This exclusion extends 

to opinions regarding how a party would have acted under hypothetical circumstances because 

such opinions necessarily implicate the party’s state of mind.  See, e.g., In re Terazosin 

Hydrochloride Antitrust Litig., No. 99-MDL-1317, 2005 WL 5955705, at *3 (S.D. Fla. Feb. 1, 

2005) (excluding expert testimony on what defendant would have done because expert’s expertise 

                                                 
13 U.S. Bank’s summary judgment motion analyzes the Indenture and demonstrates why 

the definition of Investment Securities did not require a monthly valuation of the annuity by U.S. 
Bank and WLCC. 
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“does not translate into an ability to predict the business practices of a [] company in the ‘but for’ 

world; rather, the Court finds that these opinions necessarily depend on the state of mind of 

[company’s] decision makers”); iFreedom Direct Corp. v. First Tennessee Bank Nat. Ass’n, No. 

2:09-CV-205-DN, 2012 WL 3067597, at *2 (D. Utah July 27, 2012) (expert could not offer “but-

for” opinion on action defendant would “likely” have taken); Am. Med. Sys., Inc. v. Laser 

Peripherals, LLC, 712 F. Supp. 2d 885, 904 (D. Minn. 2010) (excluding patent expert opinion on 

but-for materiality because expert “cannot know what the examiner believed or would have 

done.”). 

 Vinella does not simply opine on what U.S. Bank should have known or should have done 

as the indenture trustee but creates an alternate universe by purporting to divine what U.S. Bank 

would have known and would have done had it taken certain actions.  These wholly speculative 

opinions include: 

• “[I]t is my opinion that had US Bank assigned staff with the commensurate skill, 
experience, training, and supervision to vet the Tribal Bonds opportunity, they 
should and would have recommended passing on the opportunity.  Moreover, it is 
my opinion that they should and would have uncovered a number of facts pointing 
to the Fraud that, with only a little more investigation, would have brought it fully 
to light.”  (Vinella Report ¶ 127) (emphasis added.) 

• “In my opinion, any of this information should and would have caused an 
experienced and knowledgeable corporate trust department . . . to notify 
management of these red flags.  Further, I expect that management should and 
would have reassessed and ultimately refuse the Tribal Bonds’ mandate.  Further, 
a subsequent investigation of any one [of] these . . . should and would likely have 
uncovered the scheme behind the Fraud and the Tribal Bonds would never have 
been issued.”  (Id. ¶ 140) (emphasis added.) 

• “[H]ad US Bank staff simply followed the bank’s policies, it is entirely likely that 
US Bank would have turned down the Tribal Bonds’ mandate and, just as likely, 
the fraud that led to the Noteholders losses would have come to light.”  (Id. ¶ 166) 
(emphasis added.) 

• “In my opinion . . . US Bank had the responsibility of assigning experienced, 
adequately trained, and properly supervised staff to support the Tribal Bonds.  Had 
US Bank done so, it is my opinion that the Noteholders would have suffered little 
or no losses post-issuance.”  (Id. ¶ 174) (emphasis added.) 
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The sole basis for these opinions is Vinella’s repeated reference to “my experience.” 

As an initial matter, Vinella fails to provide any objective methodology for these self-

serving predictions.  To the extent he relies on unspecified “experience,” Vinella makes no effort 

to “explain how that experience leads to the conclusion reached, why that experience is a sufficient 

basis for the opinion, and how the experience is reliable applied to the facts.”  Fed. R. Evid. 702 

(advisory committee notes).  More importantly, Vinella’s proposed testimony is premised on a 

supposed ability to discern how U.S. Bank would have acted had it taken certain actions, which 

necessarily assumes—to a certainty—knowledge of U.S. Bank’s state of mind.  That is particularly 

the case where, as here, the record is devoid of any facts supporting such predictions.14  Indeed, 

Vinella’s opinions have twice been excluded in other cases for attempting to offer similar “state 

of mind” testimony.  See Krys v. Aaron, 112 F. Supp. 3d 181, 203 (D.N.J. 2015) (excluding 

Vinella’s testimony concerning defendants’ state of mind and/or subjective intent); In re Refco 

Inc. Sec. Litig., No. 07-MD-1902 (JSR), 2013 WL 12158586, at *4 n.10 (report of Vinella provided 

“no admissible information,” including through his “conclusory assertions regarding the state of 

mind of the Defendants.”). 

 Vinella’s say-so regarding a company’s hypothetical actions cannot form the basis of 

admissible expert testimony.  Because Vinella’s opinions concerning how U.S. Bank “would have” 

acted relies on purported knowledge of its state of mind, his opinions on these issues should be 

excluded. 

                                                 
14 For example, the record evidence demonstrates that the purported remedial steps deemed 

necessary by Vinella would not have impacted the bond issuance.  (SUMF ¶ 305 (Strodthoff 
30(b)(6) Deposition at 132:2-133:8)  
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B. Vinella’s Opinion That the Fraud Would Have Been Revealed and Plaintiffs 
Would Not Have Suffered Losses if U.S. Bank Had Declined the Indenture 
Trustee Mandate is Unreliable.  

Even ignoring their fundamental inadmissibility, Vinella’s opinions are premised on the 

assumption that, had U.S. Bank turned down the indenture trustee mandate based on its pre-

acceptance review, the fraud would have been uncovered and the Plaintiff bondholders would not 

have suffered losses.  In offering this opinion, Vinella completely ignores critical facts in the record 

of which U.S. Bank could not have possibly had knowledge when it agreed to be the indenture 

trustee for the August 2014 Bonds.  For example, the Investment Committee of the Placement 

Agent had no idea that they were approving its involvement in a criminal conspiracy.  (SUMF 

¶¶ 214-220.)  Nor was the fact that the investment manager for several of the Plaintiffs had been 

sold just days before the August 2014 Bonds were issued publicly known until September 1, 2014, 

several weeks after the August 2014 Bonds were issued.  (SUMF ¶ 344.)  Even then it was not 

publicly known that members of the criminal conspiracy engineered the sale and had taken control 

of the investment manager; that did not become known for well over a year.  (SUMF ¶¶ 437, 439-

440.)  Vinella also fails to take into account the fact that the man who actually stole the money that 

had been paid for the annuities, Hugh Dunkerley, testified that even he did not know that he was 

participating in a conspiracy to commit securities fraud until he was directed to steal the money, 

which occurred after the August 2014 Bonds were issued.  (SUMF ¶ 368.)   

Additionally, the alleged act proximately causing the Plaintiffs’ losses was the purported 

theft of the bond proceeds paid by the Plaintiffs that was supposed to be invested to fund the 

annuity.  (Compl. ¶ 2.)  However, as Vinella conceded in his deposition, the annuity did not exist 

before the indenture trustee mandate was accepted.  (Vinella Dep. at 271.)  Vinella does not 

explain—because he cannot—how turning down the indenture trustee mandate would have 

revealed that the planned annuity investment (which did not exist at that time) was fake or that the 
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money would be stolen.  To the contrary, Vinella expresses his “strong suspicion” in his rebuttal 

report that the fraud would have been successful regardless of whether U.S. Bank declined to serve 

as indenture trustee, which means that Vinella himself appreciates that there was no discoverable 

fraud at the pre-mandate stage to discourage potential indenture trustees and that any theory about 

what losses would have been avoided is baseless.  (Vinella Rebuttal ¶ 40 fn. 17.) 

Beyond the fact that Vinella ignores undisputed facts and warps the timeline of events, his 

opinion is nothing more than rank speculation, as there is absolutely no evidentiary support in the 

record supporting Vinella’s assumption and no analysis explaining how Vinella arrived at his 

conclusion.  See Pioneer Centres Holding Co. Emp. Stock Ownership Plan & Tr. v. Alerus Fin., 

858 F.3d 1324, 1341-42 (10th Cir. 2017) (“To be reliable, expert testimony must be based on 

actual knowledge, and not mere subjective belief or unsupported speculation.”) (internal quotation 

marks and citation omitted); Verisign, Inc. v. XYZ.COM LLC, 848 F.3d 292, 299-300 (4th Cir. 

2017) (affirming exclusion of false-advertising expert where expert’s analysis suffered from the 

“fatal flaw” in calculating damages by assuming, rather than demonstrating, that the alleged harm 

resulted directly from defendant’s allegedly false statements). 

Likewise, Vinella’s opinion is premised on the assumption that, had U.S. Bank turned down 

the mandate, no other indenture trustee would have accepted the mandate and thus the bonds would 

not have issued and Plaintiffs would not have purchased the bonds (which, as noted above, is an 

opinion he subsequently contradicts in his Rebuttal Report).  Vinella cites absolutely no 

evidentiary support for such an assumption and, in fact, acknowledged that he never made any 

inquiries of any other indenture trustees as to whether they would have accepted the mandate if 

U.S. Bank had turned it down.  (Vinella Dep. at 251, 338.)  Plaintiffs did not depose any 

representatives of WLCC or its counsel during the discovery period in this case, so there is no 
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record of them being asked what they would have done under such circumstances.  Moreover, 

Vinella admitted that in preparing his report, he never asked WLCC or its counsel if WLCC would 

have gone to another bank to act as indenture trustee if U.S. Bank had declined, nor asked counsel 

for the Placement Agent if he would have recommended using a different trustee if U.S. Bank had 

declined.  (Id. at 250-51.)   And it goes without saying that Plaintiffs did not depose nor did Vinella 

interview the perpetrators of the conspiracy to find out what their Plan B might have been in the 

event U.S. Bank had said “no.”  Vinella’s opinion that the alleged fraud would have been 

uncovered had U.S. Bank declined the indenture trustee mandate cannot stand.  

IV. VINELLA CANNOT SIMPLY PARROT U.S. BANK POLICIES AND 
DEPOSITION TESTIMONY UNDER THE GUISE OF ANALYSIS FOR HIS 
OPINIONS. 

Finally, even if Vinella were sufficiently qualified to provide expert testimony and did so 

without relying on clairvoyance or incorrect statements of fact, his testimony would still be subject 

to exclusion because his report consists mostly of highly selective verbatim repetition of U.S. Bank 

policies and deposition testimony without any independent analysis and thus would not assist the 

trier of fact.   “[A] party may not filter fact evidence and testimony through [an] expert merely to 

lend credence to the same, nor may expert testimony be used merely to repeat or summarize what 

the jury independently has the ability to understand.”  Kia v. Imaging Scis. Int’l, Inc., No. CIV.A 

08-5611, 2010 WL 3431745, at *5 (E.D. Pa. Aug. 30, 2010) (quotations omitted); Khoday v. 

Symantec Corp., 93 F. Supp. 3d 1067, 1084 (D. Minn. 2015) (“Expert testimony that merely 

repeats information capable of easy comprehension by a jury is excludable.”).  Attempts to the 

contrary are frequently stricken by courts.   See, e.g., Williams v. Pro-Tec, Inc., 908 F.2d 345, 348-

49 (8th Cir. 1990) (“Expert testimony may be properly excluded if the jury, being apprised of all 

the relevant facts, is equally able to draw the asserted conclusion.”); S.E.C. v. Daifotis, No. C 11-

00137 WHA, 2012 WL 2051193, at *4 (N.D. Cal. June 7, 2012) (excluding exert opinions as 
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unreliable because they “summarize fact witness deposition testimony.  The jury, however, should 

hear the testimony of percipient witnesses during the trial and based on the trial testimony decide 

what occurred . . . .  The expert will not be permitted to usurp the jury’s fact-finding role and 

instruct the jury on findings.”) (emphasis in original); Weir v. Pioneer Hi-Bred Int’l, Inc., No. C99-

3021 PAZ, 2000 WL 35533101, at *4 (N.D. Iowa Oct. 27, 2000) (excluding expert opinions 

because they “do not even address issues that are a proper subject of expert testimony; rather, they 

summarize [another expert’s] subjective opinions, or they address factual issues for trial.”). 

Vinella’s opinions are not derived from any personal experience (which, as detailed above, 

does not exist or is utterly deficient) or specialized information beyond a jury’s comprehension.  

Rather, Vinella relies solely on the plain language of U.S. Bank policies and deposition testimony 

in reaching his conclusions.   

 

 

 

 

 

 

  No additional analysis is undertaken, 

nor does Vinella claim any industry-specific knowledge necessary to reach his conclusion.  To the 

extent Vinella’s opinion can be rendered based solely on the plain text of U.S. Bank policies and 

the testimony given by U.S. Bank employees, a jury “is equally able to draw the asserted 

conclusion.”  Williams, 908 F.2d at 348-49. 
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The same can be said for Vinella’s opinions that are explicitly predicated on what U.S. 

Bank personnel allegedly “acknowledged” or what U.S. Bank policies required.  (Vinella Report 

¶ 80 (“[B]ased on deposition transcripts I reviewed in connection with the matter,  

 

 (and proceeding to quote testimony)); ¶¶ 89-94 (quoting deposition testimony of U.S. 

Bank personnel allegedly  

 ¶¶ 108-124 (quoting deposition testimony of Keith Henselen and 

U.S. Bank policies without more and concluding that staff “were wholly unprepared and ill-

equipped”)); ¶¶ 141-160 (opining that U.S. Bank “failed to read and consider all of the governing 

documents” based on U.S. Bank policies and employee testimony); Vinella Rebuttal ¶ 42  

 

.  Although Vinella significantly mischaracterizes this 

testimony, his “opinions” ultimately amount to nothing more than summarizing fact witness 

testimony and U.S. Bank policies in order to reach conclusions properly left to a jury.  See Sanchez 

v. Bos. Sci. Corp., No. 2:12-CV-05762, 2014 WL 4851989, at *31 (S.D.W. Va. Sept. 29, 2014) 

(excluding expert opinion “on what course of action [defendant] should have taken” because “the 

majority of [expert’s] opinion simply recites what [defendant] did or did not do.”). 

CONCLUSION 

For the foregoing reasons, U.S. Bank respectfully requests that the Court exclude the 

proffered opinions of Peter Vinella. 
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