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CORPORATE DISCLOSURE STATEMENT 

 
Plaintiff-Appellee WildEarth Guardians does not have any parent 

companies, subsidiaries, or affiliates that have issued shares to the 

public in the United States or abroad. 
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1 

INTRODUCTION 
 

 Grizzly bears were listed as a threatened species in the lower 48 

states under the Endangered Species Act (ESA) in 1975. ER 441. This 

listing protected grizzly bears in the few areas where they still occur 

and wherever they are found in the lower 48 states. Id. 

 The U.S. Fish and Wildlife Service’s (Service’s) duty under the 

ESA is to ensure the recovery of this lower 48 state grizzly bear 

population. ER 442. Because grizzly bears were listed as threatened 

(not endangered), the Service has flexibility to decide how best to 

ensure the population’s recovery. This includes developing a special rule 

for managing grizzly bears in the lower 48 states under section 4(d) of 

the ESA, 16 U.S.C. § 1533(d).  

 After listing, the Service developed a special 4(d) rule for grizzly 

bears that includes provisions for the removal and killing of bears in 

certain situations, including when “nuisance bears” get into trouble 

with ranchers and farmers. 50 C.F.R. § 17.40. The Service also retains 

discretion to revise the 4(d) rule in order to manage subpopulations of 

grizzly bears in the lower 48 states differently. This gives the Service 

the ability to direct its resources where they are most needed. This is 
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2 

the approach envisioned by the 1975 listing rule. ER 441–42. If 

subpopulations of grizzly bears in the lower 48 rebound (or decline) in 

certain areas, the special 4(d) rule can be modified to address the 

situation. Id. 

 This case is a challenge to the Service’s 2017 decision to deviate 

from this approach, designate a subpopulation of grizzly bears in the 

Yellowstone region a “distinct population segment,” and then remove 

this subpopulation from the lower 48 state listing. Essentially, the 

Service drew a circle around the Yellowstone population and declared 

all grizzly bears inside the circle – roughly 700 bears – fully “recovered” 

under the ESA and no longer threatened, now or in the foreseeable 

future.  

 This decision, including the Service’s recovery finding and threats 

assessment, was made under an artificial constraint. The decision turns 

on where the Service chose to draw the circle and focus its attention. A 

different (perhaps wider) boundary would result in a different analysis 

and findings. And, because the Service’s decision focuses solely on 

grizzly bears and threats inside the segment boundary, everything 

outside the boundary (the circle) was considered “outside the scope” of 
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the decision. ER 127. 

 The tribes and conservation groups, including Guardians, brought 

separate challenges to the Service’s decision to designate and delist a 

Yellowstone grizzly segment and raised a number of different claims. 

Guardians argued, among other things, that the Service arbitrarily 

determined that an isolated population of 700 grizzly bears in the 

Yellowstone grizzly segment is recovered and no longer threatened by 

genetic factors. The district court agreed. ER 4. 

 On appeal, the Service challenges only a portion of the district 

court’s opinion (which provides independent grounds for dismissal) and 

insists its decision has support in law and fact, including support from 

the scientific community. But not a single published or peer-reviewed 

paper or comment letter from the larger scientific community supports 

the Service’s finding that an isolated population of roughly 700 grizzly 

bears is recovered and no longer threatened by genetic factors over the 

long-term.   

 The Service, states, and trophy hunters and ranchers maintain 

the district court went too far and wrongly substituted its judgment for 

that of the Agency’s. A similar argument was made in Greater 
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Yellowstone Coal. v. Servheen, 665 F. 3d 1015, 1029–1030 (9th Cir. 

2011). But just as this Court recognized in Greater Yellowstone and the 

district court correctly noted in this case, deference to the Service is not 

absolute; this Court must still “ensure that an agency’s decision is not 

arbitrary.” Id. at 1028. It is not enough for the Service to invoke its 

scientific expertise – the Service must actually use it, consider the 

relevant factors, articulate a rational connection between the facts 

found and the choices made, and offer an explanation for its decision 

that is supported by evidence in the record. Id. at 1023, 1030; ER 42. 

The record reveals the Service failed to do so in this case and the 

district court’s ruling should be affirmed on these grounds. In the 

alternative, this Court should affirm the district court’s ruling on five 

grounds that were briefed and argued below but not discussed by the 

district court.  

STATEMENT OF JURISDICTION 

As discussed below, Guardians asserts that this Court does not 

have jurisdiction and should dismiss the appeals because the Service 

chose to appeal only a portion of the district court’s opinion and did not 

appeal the district court’s vacatur and remand order.  
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STATEMENT OF THE ISSUES 
 

 1.  Whether this Court should dismiss the appeals because the 

Service only appealed a portion of the district court’s opinion, chose not 

to appeal the district court’s vacatur and remand order, and is already 

working on remand proceedings.  

 2. Whether this Court should affirm the district court’s holding 

that the Service arbitrarily determined that an isolated population of 

700 grizzly bears in the Yellowstone grizzly segment is recovered and no 

longer threatened by genetic factors.   

 3. Whether this Court should affirm the district court’s holding on 

five alternative grounds, briefed and argued below, including that: (a) 

the Service’s decision conflicts with the lower 48 state listing rule; (b) 

the Service has no authority under the ESA to make listing distinctions 

amongst grizzly bear subpopulations below the lower 48 state level; (c) 

the Service cannot delist a Yellowstone grizzly segment that was never 

previously listed; (d) the Service never consulted on how its decision 

may affect the remnant population of grizzly bears in the lower 48 

states; and (e) the Service failed to adequately analyze the cumulative 

threats to the Yellowstone grizzly segment. 
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STATEMENT OF THE CASE 

I.  Listing and delisting species under the ESA. 

The ESA was enacted to forestall the extinction of species, 

whatever the cost, and allow species to recover to the point where the 

protections afforded by the ESA are no longer necessary. Gifford 

Pinchot Task Force v. U.S. Fish & Wildlife Serv., 378 F.3d 1059, 1070 

(9th Cir. 2004). The “goal of species recovery is paramount.” Alaska Oil 

& Gas Ass’n v. Jewell, 815 F. 3d 544, 551 (9th Cir. 2016).  

 The Service’s first task under the ESA is to decide whether to list 

a species, subspecies, or “distinct population segment.” Trout Unlimited 

v. Lohn, 559 F.3d 946, 949 (9th Cir. 2009). The term distinct population 

segment (segment) is not defined in the statute, but in 1996, the Service 

adopted a segment policy which was upheld as a reasonable 

interpretation of the ESA. Northwest Ecosystem Alliance v. U.S. Fish & 

Wildlife Serv., 475 F.3d 1136 (9th Cir. 2007). 

 The Service evaluates three elements to determine whether a 

population qualifies as a segment: (1) the discreteness of the segment to 

the remainder of the species; (2) the significance of the segment to the 
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remainder of the species; and (3) if the segment is discrete and 

significant, whether it qualifies as threatened or endangered. ER 440.  

  The recognition of a segment is solely a creature of the ESA and 

not a scientific term that describes a lower taxonomic rank of a species 

or subspecies. ER 437,438. The ability to designate and protect 

segments gives the Service the ability to “provide different levels of 

protection for populations of the same species.” Nat’l Ass’n of Home 

Builders v. Norton, 340 F. 3d 835, 842 (9th Cir. 2003). The Service “does 

not have to list an entire species . . . when only one of its populations 

faces extinction.” Id. The Service can thus protect individual 

populations before “large-scale decline occurs that would necessitate 

listing a species or subspecies throughout its entire range.” ER 440. 

This approach is guided by the view that protecting a species only in 

one portion of its range, such as ensuring the survival of grizzly bears 

only in Alaska and Canada, is not good enough: “Relegating grizzlies to 

Alaska is about like relegating happiness to heaven; one may never get 

there.” Defenders of Wildlife v. Norton, 258 F.3d 1136, 1145 n. 10 (9th 

Cir. 2001).  
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 Once a species is identified, the Service must determine whether 

it qualifies for listing. Trout Unlimited, 559 F.3d at 949. An endangered 

species “is in danger of extinction throughout all or a significant portion 

of its range.” 16 U.S.C. § 1532(6). A threatened species “is likely to 

become an endangered species within the foreseeable future.” Id. § 

1532(20). This listing decision must be based on the best available 

science, id., and involves review of five threat factors: (1) the loss of 

habitat and range; (2) overutilization; (3) disease or predation; (4) the 

inadequacy of existing regulatory mechanisms; and (5) other natural or 

manmade factors, 16 U.S.C. §§ 1533(a)(1)(A)–(E).  

 When a species is listed as threatened, the Service is directed 

under section 4(d) of the ESA to “issue such regulations as he deems 

necessary and advisable to provide for the conservation of such a 

species.” 16 U.S.C. § 1533(d). The 4(d) rule for threatened species “will 

contain all the applicable prohibitions and exceptions” for a threatened 

species. 50 C.F.R. § 17.31(c). 

 Once listed, the Service must work to ensure the survival and 

recovery of the listed species. 16 U.S.C. § 1531(c). These are two 

different (though complementary) goals of the ESA. Gifford Pinchot, 378 
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F.3d at 1070. “Recovery” is the “improvement in the status of a listed 

species to the point at which listing is no longer appropriate.” 50 C.F.R. 

§ 402.02. “A recovered species is one that no longer meets the [ESA’s] 

definition of endangered or threatened,” ER 101, i.e., is “no longer likely 

to become an endangered species within the foreseeable future.” 16 

U.S.C. § 1532(20). Determining whether a species is recovered thus 

involves consideration of the five threat factors (individually and in the 

aggregate) from section 4(a) of the ESA. Greater Yellowstone, 665 F.3d 

at 1024; 50 C.F.R. §§ 424.11(c), (d); ER 101.  

 For a species that is already listed, this threats analysis must 

include an evaluation of both the threats “currently facing the species 

and the threats that are reasonably likely to affect the species in the 

foreseeable future following the removal of the [ESA’s] protections.” ER 

101. The focus of the recovery finding and threats assessment must be 

on the species (or segment) itself, “no more, and no less.” Trout 

Unlimited, 559 F.3d at 957; see also 16 U.S.C. § 1533(b)(1) (same). 

Delisting cannot be based on “the constituent interests of economic, 

recreational or other purposes.” Defenders of Wildlife, 729 F. Supp. 2d 

at 1214. Nor can it be based on “emotion or sentiment.” Id.  
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 A recovery finding must also be based solely on the best available 

science, 50 C.F.R. § 424.11(d)(2), including the best available science on 

the threats to the species from “other factors,” including its isolation, 

small population size, and genetic health. ER 116; 16 U.S.C. § 

1533(a)(1)(E).  

II. The listing of grizzly bears in the lower 48 states as a 
 threatened species. 
 

Grizzly bears in the lower 48 states were listed as a threatened 

species under the ESA in 1975, mainly due to loss of habitat and range, 

isolated populations (and loss of connectivity), and mortality from 

humans. ER 441–43.  

The Service’s lower 48 state listing rule recognized all grizzly 

bears in the lower 48 as a single, threatened species. ER 443. And, in 

accordance with the ESA, the Service committed to conserving 

(recovering) this listed species. ER 442. The Service’s stated goal and 

obligation under the ESA is to insure the grizzly bear’s “conservation” 

in all areas occupied by grizzly bears “and to protect any members of 

the species occurring elsewhere” in the lower 48 states. Id.  

Recovery of grizzly bears in the lower 48 states was originally 

focused on six areas or “recovery ecosystems,” including the Cabinet-
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Yaak, Selkirks, Northern Continental Divide, Selway-Bitterroot, North 

Cascades, and Yellowstone region. ER 89–90.  

  

JSER 444. In addition to these six areas, the Service also committed to 

evaluating Colorado’s San Juan Mountains for future recovery. JSER 

047. These ambitious recovery efforts in the lower 48 states, however, 

never materialized.  

 The Service walked away from its commitment to evaluate 

Colorado’s San Juan Mountains for recovery, see JSER 052, 054, 
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abandoned plans to reintroduce grizzlies to Idaho’s Selway-Bitterroot 

region, see JSER 055, and is now delaying and questioning plans to 

restore grizzlies to the North Cascades. The Service’s efforts to conserve 

grizzlies in the Selkirks and Cabinet-Yaak ecosystems are ongoing but 

not succeeding. Only forty-eight grizzly bears remain in the Cabinet-

Yaak and eighty-eight in the Selkirks. ER 90.  

 Grizzlies are doing better in the Northern Continental Divide 

ecosystem and numbers have also increased in the Yellowstone region 

from 1975 levels, though not at the high rates asserted by the Service. 

See JSER 068–069 (Dr. Mattson explaining how the Service used an 

“apples and oranges, plus some pears” approach to count bears that 

inflated the numbers and growth estimates); JSER 711 (estimating a 

population of 230-300 bears in the early 1970s). 

 Roughly 700 grizzly bears currently occupy the Yellowstone region 

but the population remains isolated from other subpopulations in the 

lower 48 states, ER 116, and a “number of looming uncertainties exist.” 

JSER 712. This small and isolated population continues to experience 

record high levels of human-caused mortality, see JSER 209–210, and 

low reproductive rates, see JSER 188. Grizzly bears in the Yellowstone 
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region also face an uncertain future due to small population size and 

low genetic diversity, JSER 190–191, climate change, and losses of 

unique and important food sources. JSER 197, 081, 712. 

III. The 2007 delisting rule. 

  In 2007, the Service proposed designating the Yellowstone 

population of grizzly bears a segment and removing this Yellowstone 

grizzly segment from the ESA’s protections. 72 Fed. Reg. 14,866–01 

(March 29, 2007). This decision was subsequently vacated and 

remanded to the Service for further proceedings by this Court in 

Greater Yellowstone Coalition, 665 F. 3d at 1022–1032.  

IV. The 2011 five-year status review. 
 
 In 2011, the Service carefully examined its lower 48 listing of 

grizzly bears as a threatened species as part of its five-year status 

review under section 4(c)(2) of the ESA, 16 U.S.C. § 1533(c)(2). The 

purpose of this status review was to determine whether threatened 

grizzly bears in the lower 48 states should be removed from the ESA list 

(delisted), changed from threatened to endangered (uplisted), or if other 

modifications or changes to the original lower-48 listing needed to be 
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made. JSER 075.1 

 After careful review of the grizzly bear’s status in the lower 48 

states, including the best available science on threats facing the lower 

48 population, the Service confirmed that grizzly bears in the lower 48 

states remain “threatened.” JSER 176, 181. The Service also 

determined that grizzly bears in the lower 48 states qualified as a 

segment under the ESA and 1996 segment policy and reiterated its 

long-term goal to manage and connect grizzly bear populations in the 

lower 48 states as a single meta-population. JSER 084, 181. The Service 

subsequently published its lower 48 grizzly bear segment listing in the 

Federal Register and Code of Federal Regulations. 50 C.F.R. §17.11 

(October 1, 2016); 81 Fed. Reg. 51,549, 51,552–53, 51,558 (Aug. 4, 2016). 

 

                                                 

1 All listings that predated the 1978 amendments to the ESA or the 
Service’s 1996 segment policy were re-evaluated during the five-year 
status reviews. ER 97. Some of these species were deemed segments and 
then downlisted. See, e.g., 72 Fed. Reg. 13,027 (March 20, 2007) 
(American crocodile). Others were deemed segments and then uplisted. 
See, e.g., 62 Fed. Reg. 24,345 (May 5, 1997) (Steller sea lion). Some 
listings were divided into multiple segments. See, e.g., 81 Fed. Reg. 
62,260 (September 8, 2016) (humpback whale). 
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V. The 2017 delisting rule.  

 In 2017, the Service published a new rule designating a 

Yellowstone grizzly segment and removing this population segment 

from the lower 48 grizzly bear segment listing. ER 214.  

 This decision involved drawing a circle around the isolated 

population of roughly 700 grizzly bears in the Yellowstone region, see 

ER 85 (map), designating all grizzly bears inside that circle a segment, 

ER 100, and then carving out or removing this newly created 

Yellowstone grizzly segment from the ESA’s list of threatened species. 

The Service’s 2017 decision was premised solely on the status of and 

threats to grizzly bears inside the segment boundary demarcated by the 

Service. ER 101. The Service determined that the Yellowstone grizzly 

segment is “recovered and no longer meets the definition of an 

endangered or threatened species” under the ESA. ER 83. The Service 

found that none of the five threat factors (individually or in the 

aggregate) are reasonably likely to result in the Yellowstone grizzly 

segment becoming endangered in the foreseeable future. ER 126. On 

the issue of long-term genetic threats to a small and isolated population 

of grizzly bears, the Service concluded that such concerns “are not 
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currently a threat to the [Yellowstone grizzly segment]” and are not 

“anticipated to be [a threat] in the foreseeable future.” ER 117.   

VI. The states’ trophy hunting seasons.  

 Following publication of the Service’s 2017 delisting rule, all 

grizzly bears in the Yellowstone grizzly segment were classified as 

“game” animals in the states of Idaho, Montana, and Wyoming and each 

state developed regulations to allow the trophy hunting of grizzly bears 

upon delisting. ER 111.  

 The Service developed a conservation strategy for post delisting 

management of the Yellowstone grizzly segment that included a 

framework for grizzly bear mortality limits within the “demographic 

monitoring area” inside the Yellowstone grizzly segment. ER 269. This 

framework is designed to manage for a population of roughly 674 grizzly 

bears (and ensure the population does not fall below 500). Id.; ER 112–

114. There are no mortality limits or restrictions on grizzly bear 

mortality outside the monitoring area. ER 114. 

VII.  The district court proceedings.  

 In the district court, six separate challenges to the Service’s 2017 

decision were filed by the tribes and conservation groups. The six cases 
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– which raised a number of issues (not all of which were addressed by 

the district court) – were consolidated. 

 On August 30, 2018, the district could held a hearing on the 

parties’ cross motions for summary judgment. Immediately thereafter, 

the tribes and conservation groups filed a joint motion for a temporary 

restraining order to enjoin the states’ trophy hunting of grizzly bears in 

the Yellowstone grizzly segment. ER 493. The district court granted the 

motion and enjoined the states’ trophy hunting season “for fourteen 

days.” ER 493. On September 13, 2018, the district court extended the 

temporary restraining order for an additional fourteen days. Id.  

 On September 24, 2018, the district court granted summary 

judgment for the tribes and conservation groups (including Guardians). 

ER 2. The district court held that the Service: (1) failed to consider the 

effect of the delisting rule on the remnant grizzly bears in the lower 48 

states; (2) arbitrarily determined that it need not provide for a 

recalibration mechanism in its final conservation strategy; and (3) 

arbitrarily determined that the isolated population of 700 grizzly bears 

in the Yellowstone grizzly segment is recovered and no longer threated 

by genetic factors. ER 4. The district court chose not to reach other 
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arguments (including five arguments raised by Guardians) because it 

found these three issues dispositive. ER 3 (n.1). The district court also 

vacated the Service’s 2017 delisting rule, ER 2, and remanded this 

matter back to the Service for further proceedings consistent with its 

order. ER 49. 

STANDARD OF REVIEW 
 
 This Court reviews a district court’s grant of summary judgment 

de novo. Greater Yellowstone, 665 F.3d at 1023 (9th Cir. 2011).  

 ESA claims are reviewed under the APA, 5 U.S.C. § 701 et. seq., 

Native Ecosystems Council v. Dombeck, 304 F.3d 886, 891 (9th Cir. 

2002). The APA directs courts hold unlawful and set aside agency action 

found to be “arbitrary, capricious, an abuse of discretion, or otherwise 

not in accordance with law.” 5 U.S.C. § 706(2)(A). Under the APA, a 

court must not substitute its judgment for that of the agency but it 

must nonetheless engage in a “thorough, probing, in depth review.” 

Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 415 

(1971). Courts must “ensure the agency considered the relevant factors 

and articulated a rational connection between the facts found and the 

choices made.” Greater Yellowstone, 665 F. 3d at 1023. An agency’s rule 
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is arbitrary if it relied “on factors which Congress has not intended it to 

consider, entirely failed to consider an important aspect of the problem, 

offered an explanation for its decision that runs counter to evidence 

before the agency, or is so implausible that it could not be ascribed to a 

difference in view or the product of agency expertise.” Id. Courts must 

also reject agency decisions based on an “erroneous interpretation of 

law.” League of Wilderness Defenders-Blue Mountains Biodiversity 

Project v. U.S. Forest Serv., 549 F.3d 1211, 1215 (9th Cir. 2008).  

SUMMARY OF THE ARGUMENT 
 

 The Service’s decision to appeal only a portion of the district 

court’s opinion on summary judgment is grounds for dismissal. The 

Service did not appeal all of the district court’s findings on summary 

judgment, nor the district court’s vacatur and remand order. The 

Service also admits it is already working on remand proceedings. Under 

these circumstances, the Service’s appeal should be dismissed for lack of 

standing (no redress) and the remaining intervenors’ (states’ and trophy 

hunters and ranchers’) appeals should be dismissed under the remand 

rule. All parties will be given the opportunity to participate in the 

Service’s remand proceedings and be afforded the opportunity for 
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judicial review (if necessary) following completion of those proceedings.   

 Absent dismissal, this Court should affirm the district court’s 

holding on all three issues. Guardians adopts and incorporates by 

reference the tribes and conservation groups’ arguments on the first two 

issues (failure to consider impacts to the remnant and failure to require 

a recalibration mechanism) and asks this Court to affirm the district 

court’s holding on the third issue, which is addressed by Guardians in 

this brief.  

 The district court correctly held that the Service’s determination 

that the Yellowstone grizzly segment is recovered and no longer 

threatened by genetic factors is arbitrary and unsupported by evidence 

before the agency. ER 45–46. The Yellowstone grizzly segment remains 

isolated and is too small to be deemed biologically recovered. The best 

available science reveals that if a population is isolated, it must be in 

the thousands (not the hundreds) to be viable. There is no scientific 

dispute or debate on this issue. Every published, peer reviewed paper 

and comment from the scientific community is in agreement. The 

Service’s use and reliance on Miller and Waits (2003) and Kamath 

(2015) is also misplaced. Neither paper supports the assertion for which 
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they were cited and both papers are consistent with the best available 

science on long-term viability and genetic health. The Service insists it 

has a plan to restore natural connectivity and is committed to 

translocating grizzly bears into the Yellowstone grizzly segment in the 

future, but no such plans or commitments exist.   

 In the alternative, this Court should affirm the district court’s 

holding on five grounds that were briefed and argued below but not 

discussed in the district court’s holding. First, the Service’s piecemeal 

approach to delisting grizzly bears conflicts with the lower 48 state 

listing rule (which the Service concedes remains in effect). Second, the 

Service’s piecemeal delisting approach conflicts with the ESA and the 

Service’s 1996 segment policy. Grizzly bears are already protected as a 

single segment in the lower 48 states (as determined in the 2011 five-

year status review and published in the Code of Federal Regulations) so 

listing distinctions below this level cannot be made. Third, even if the 

piecemeal delisting approach is legal, the Service never previously 

designated and listed a Yellowstone grizzly segment which is a 

prerequisite to delisting a Yellowstone grizzly segment. Nor did the 

Service “implicitly” list a Yellowstone grizzly segment in the lower 48 
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grizzly bear segment listing. Fourth, the Service failed to engage in ESA 

section 7 consultation over how its decision may affect the remnant 

grizzly population in the lower 48 states. Fifth, the Service failed to 

analyze the cumulative threats facing the Yellowstone grizzly segment. 

ARGUMENT 
 
I. This Court should dismiss the appeals. 
 
 The Service’s decision to appeal only a portion of the district 

court’s order provides independent grounds for dismissing the appeals 

in this case. See, e.g., Nat. Res. Defense Council v. Gutierrez, 457 F. 3d 

904 (9th Cir. 2006) (denying appellate jurisdiction where the agency 

failed to challenge all of the relief granted).  

 On appeal, the Service seeks a reversal of the district court’s 

opinion on only two legal issues, which it maintains will help inform 

and guide its remand proceedings: (1) whether the Service must conduct 

a “comprehensive review” of the grizzly bear’s lower 48 listing; and (2) 

whether the Service’s finding on the genetic fitness of the Yellowstone 

grizzly segment should be upheld. Doc. 45 at 10. The Service chose not 

to appeal the other issues on summary judgment. Doc. 45 at 1–2. Nor 

did the Service appeal the district court’s decision to vacate the 
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delisting rule or remand the matter back for further proceedings. Id. 

The Service concedes these issues and the relief granted were correctly 

decided by the district court. Id. The Service also concedes it is already 

starting work on the remand proceedings. Id.  

 Essentially, therefore, the Service is pursuing its appeal in the 

abstract. The Service is merely asking for an opinion from this Court 

that will inform and help guide its remand proceedings. This is 

insufficient to establish a justifiable dispute. Courts “review judgments, 

not statements in opinions,” Envtl. Prot. Info. Ctr., Inc. v. Pac. Lumber 

Co., 257 F.3d 1071, 1075 (9th Cir. 2001) (citation omitted). This Court’s 

job is not to “line-edit the district court’s ruling.” Nat. Res. Defense 

Council, 457 F.3d at 906. Nor is it appropriate for this Court to issue a 

decision that is akin to an advisory opinion. Flast v. Cohen, 392 U.S. 83, 

95 (1968). This Court “must be empowered to issue a decision that 

serves as more than an advisement or recommendation.” Ctr. for 

Biological Diversity v. U.S. Forest Serv., 925 F.3d 1041, 1048 (9th Cir. 

2019) (citation omitted).  

 Under these circumstances, this Court should decline jurisdiction 

and dismiss the appeals. The Service does not have standing because a 
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favorable decision from this Court on the two legal issues appealed by 

the Service is unlikely to provide redress. Nat. Res. Defense Council, 457 

F.3d at 906. The only effect of a favorable decision would be to provide 

the Service legal guidance on remand. But this would not result in 

reinstatement of the delisting rule or the lifting of the vacatur and 

remand order because these parts of the district court’s order were 

never appealed. The Service was free to appeal these parts but “did 

not.” Id.   

 Since the Service does not have standing to purse its partial 

appeal, the states’ and trophy hunters and ranchers’ appeals – as non-

agency defendant-intervenors below – must also be dismissed under the 

remand principles articulated in Pit River Tribe v. U.S. Forest Serv., 

615 F. 3d 1069 (9th Cir. 2010) and Alsea Valley Alliance v. Dep’t of 

Commerce, 358 F. 3d 1181 (9th Cir. 2004), which, though factually 

distinct, are persuasive and instructive here. 

 Generally, appellate jurisdiction only extends to “final decisions” 

of the district court and remand orders “are generally not ‘final’ 

decisions.” Pit River, 615 F. 3d at 1075. In this case, the Service 

concedes it “has already started working on the remand.” Doc. 45 at 9. 

Case: 18-36030, 08/05/2019, ID: 11387284, DktEntry: 91, Page 38 of 97



25 

As such, it makes no sense for this Court to exercise jurisdiction to 

resolve a matter that is already being reviewed by the agency and may 

not be final. The Service’s active work on the remand will provide all 

litigants – including the states and trophy hunters and ranchers – an 

opportunity to participate and, if necessary, obtain judicial review after 

a final decision on remand is made. Similar to the appellants in Alsea 

and Pit River, the states, trophy hunters and ranchers, and tribes and 

conservation groups “will have the opportunity to participate in the 

agencies’ processes on remand.” Pit River, 615 F.3d at 1076 (citing 

Alsea, 358 F.3d at 1185). It is possible that the Service will abandon or 

modify its decision to designate and delist a Yellowstone grizzly 

segment on remand so any “decision by this court may prove [to be] 

entirely unnecessary.” Id.2 

 

 

 

 

                                                 

2 Guardians adopts the tribes and conservation groups’ additional 
arguments for why the appeals should be dismissed for lack of 
jurisdiction.  
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II. This Court should affirm the district court’s holding. 
 

 The district court found that the Service: (1) failed to consider the 

effect of the delisting rule on the remnant grizzly bears in the lower 48 

states; (2) arbitrarily determined that it need not provide for a 

recalibration mechanism in the conservation strategy; and (3) 

arbitrarily determined that the isolated population of 700 grizzly bears 

in the Yellowstone grizzly segment is recovered and no longer 

threatened by genetic factors. Guardians adopts the tribes and 

conservation groups’ arguments on the first two issues and asks this 

Court to affirm the district court’s holding on the third issue.  

A. The Service’s determination that the Yellowstone grizzly 
 segment is recovered and no longer threatened by 
 genetic factors is arbitrary and contrary to the best 
 available science.  
 
 Under the ESA, the Service’s recovery finding and threats 

assessment must be premised on the long-term viability of the species 

into the foreseeable future, Ctr. for Biological Diversity v. Jewell, 2018 

WL 1586651, at *4 (D. Ariz. Mar. 31, 2018), not merely the species’ 

current status or ability to survive in the short-term. ER 101; 16 U.S.C. 

§ 1532 (20). The Service must carefully evaluate “the threats that are 
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reasonably likely to affect the species in the foreseeable future following 

removal of the [ESA’s] protections.” Id. 

 “Foreseeable future” is not defined in the ESA, so the Service 

relies on a 2009 Solicitor’s Opinion upheld in Alaska Oil & Gas Assoc. v. 

Pritzker, 840 F. 3d 671, 682 (9th Cir. 2017), for guidance. The 2009 

Opinion explains that foreseeable future is the timeframe over which 

the best available science allows the Service to predict future threats for 

a particular species. Id. at 681–682. This definition is dynamic, evidence 

based, and varies by species. Id. at 682.  

 In Alaska Oil, for example, the Service evaluated a 50 to 100 year 

timeframe for bearded seals. Id. at 681. In other cases involving other 

species, the foreseeable future timeframe varied. See, e.g., Alaska Oil & 

Gas Ass’n v. Ross, 2018 WL 821866, *1 (9th Cir. Feb. 12, 2018) (85 year 

timeframe for ringed seals); W. Watersheds Project v. Foss, 2005 WL 

2002473, *15 (D. Idaho Aug. 19, 2005) (100 year timeframe for slickspot 

peppergrass); Defenders of Wildlife v. Jewell, 176 F. Supp. 3d 975, 985 

(D. Mont. 2016) (75 year timeframe for wolverine).  

 For long-lived species like grizzly bears, the best available science 

reveals that the “customary time horizon of 100 years is too brief.” 
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JSER 315. A “[hundred] years is only 3 to 4 times their maximum span 

[and for this reason] . . . a longer target time for persistence (e.g., 200-

500 years) should be used.” Id. 

 This is consistent with other papers, including Reed (2003), JSER 

337, Frankham (2014), JSER 349, and Traill (2009), JSER 357, all of 

which agree that a timeframe of more than 100 years for assessing 

threats to grizzly bears into the foreseeable future is needed.  

 The salient issue here is whether an isolated population of roughly 

700 grizzly bears in the Yellowstone grizzly segment is recovered and no 

longer threatened, i.e., not likely to become endangered in the 

foreseeable future. 16 U.S.C. § 1532(20); ER 101.  

 The Service insists that the population is fully “recovered and no 

longer meets the definition of an endangered or threatened species” 

under the ESA. ER 83. According to the Service, “genetic concerns” are 

not a threat, ER 117, because the effective population of the 

Yellowstone grizzly segment is “more than four times that 

recommended by the best available science.” ER 125. The Service also 

maintains genetic issues are unlikely to be a problem in the future 

because “of ongoing efforts to restore natural connectivity” and its 

Case: 18-36030, 08/05/2019, ID: 11387284, DktEntry: 91, Page 42 of 97



29 

“commitment to translocate animals in the future, if needed.” Id. For 

these reasons, the Service was unequivocal in its conclusions that the 

Yellowstone grizzly segment is fully recovered and “genetic diversity 

does not constitute a threat to the [Yellowstone grizzly segment] now, 

nor is it anticipated to in the foreseeable future.” Id.  

 This finding is arbitrary and should be set aside for three reasons: 

(1) the best available science reveals an isolated population of 700 bears 

is too small to support genetic health over the long-term; (2) the 

Service’s reliance on Miller and Waits (2003) and Kamath (2015) is 

misplaced; and (3) no concrete plans or commitments to restore 

connectivity or translocate bears exist. 

 1. The best available science reveals the isolated   
  Yellowstone grizzly segment is too small to be   
  biologically recovered.  
 
 “Grizzly bear habitat and populations were once continuous and 

contiguous throughout the Rocky Mountains,” JSER 050, but today the 

Yellowstone grizzly segment remains isolated from other 

subpopulations of grizzly bears in the lower 48 states. ER 99. This “has 

probably been so for roughly the last century.” JSER 190. The best 

available science reveals such isolation is problematic: “Fragmentation 
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of populations threatens species’ persistence and thus biodiversity” by 

“interrupting ecological processes including gene flow . . . inter-

population dynamics . . . and demographic rescue.” JSER 364. For this 

reason grizzly bears and other species are “affected by population 

fragmentation at the southern extent of their North American 

distributions.” Id.  

 The Yellowstone grizzly segment’s isolation “is intrinsically 

problematic” because the “genetic diversity of the [population] is lower 

than that of any other mainland North American grizzly bear 

population” and the isolated population consists of only 700 bears which 

is insufficient to ensure the Yellowstone grizzly segment’s long-term 

viability and recovery. JSER 190–191; ER 426. Such isolation is, in 

part, why grizzly bears in the lower 48 states were originally listed as 

threatened under the ESA in 1975. The listing recognizes isolation as a 

threat to the species and a “factor affecting” the grizzly bear’s continued 

survival. ER 441; see also JSER 021–023 (discussing importance of 

developing corridors between populations); JSER 050–051 (discussing 

the importance of establishing linkage zones between isolated 

populations). As the Service concedes, it is “widely accepted in 
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conservation biology that island populations of any species are subject 

to high rates of extinction and that these rates are directly related to 

the size of the island. Wide ranging mammals [like the grizzly bear] are 

particularly sensitive to the detrimental effects of insular distribution.” 

JSER 050. 

 For these reasons, restoring connectivity and gene flow between 

subpopulations of grizzly bears in the lower 48 states was always 

considered an important component to the species’ long-term viability 

and recovery. Indeed, the Service repeatedly emphasized that recovery 

was contingent upon establishing connectivity amongst populations in 

the lower 48 states. See JSER 379, 382. This is consistent with the best 

available science: “Without female connectivity, small populations [of 

grizzly bears] are not viable over the long-term.” JSER 387; see also 

JSER 432 (Proctor (2005) noting that a “tenet of grizzly bear 

conservation is that the viability of [fragmented] populations requires 

demographic linkage”).  

 As explained by the Service’s recovery coordinator, “all literature 

dealing with isolated populations of any animal and all papers dealing 

specifically with Yellowstone genetics state that linkage is important.” 
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JSER 768. “If carnivores such as grizzly bears . . . are to survive and 

recover to healthy population levels in the Rocky Mountains, the issue 

of fragmentation must be addressed in a proactive and effective 

manner.” JSER 442; see also JSER 462 (biologist noting that “adequate 

dispersal between [Yellowstone grizzly segment] and other 

subpopulations to the north and west is necessary to sustain the genetic 

viability of the [Yellowstone] population over the long-term”); ER 426 

(explaining need to address the genetic consequences of inbreeding and 

isolation for long-term viability).  

 The Yellowstone grizzly segment’s long-term viability thus creates 

a “mandate for connectivity.” JSER 191. As the Service admits in the 

preamble to the delisting rule, the “isolated nature of the [Yellowstone 

grizzly segment] was identified as a potential threat when listing 

occurred in 1975” and “[d]eclines in genetic diversity are expected in 

isolated populations.” ER 116. Without an adequate gene pool, the 

Yellowstone grizzly segment will be at increased risk of endangerment. 

ER 116–117. This lack of “connection with neighboring populations” is 

particularly problematic “during a time of unpredictable ecological 

conditions stemming from climate change.” JSER 719. 
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 The best available science also reveals the small size of the 

isolated Yellowstone grizzly segment – only 700 bears – is also 

problematic. JSER 337, 357. “It is irrefutable that population size 

matters for extinction risk, with small and isolated populations being 

particularly vulnerable to: (1) demographic fluctuation due to random 

variation in birth and death rates and sex ratio, (2) environmental 

fluctuation in resource or habitat availability, predation, competitive 

interactions and catastrophes, (3) reduction in co-operative interactions 

and subsequent decline in fertility and survival (Allee effects), (4) 

inbreeding depression reducing reproductive fitness, and (5) loss of 

genetic diversity reducing the ability to evolve and cope with 

environmental change.” JSER 358. 

 To evaluate and understand the threat posed by isolation and 

small population size (and inform listing decisions), biologists and the 

Service often undertake a “population viability analysis.” This analysis 

helps estimate the likely minimum viable population size species need 

to exist over a certain period of time. See, e.g., JSER 638 (Service’s use 

of a 100-year population viability analysis for the Louisiana black bear). 

The “minimum viable population size” refers to the “smallest number of 
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individuals required for a population to persist in its natural 

environment.” JSER 358. The likelihood of success is measured on a 

probability scale and projections into the future can be scaled to years 

or generations. Id. 

 The use of population viability analyses has some limitations. 

“Uncertainty is fundamental” to the approach. JSER 308. But such 

uncertainty does not undermine its effectiveness nor its usefulness in 

evaluating extinction risk into the future. The use of population 

viability analyses remains “the best method available for integrating 

conservation science and management” and forms the basis for adaptive 

management which offers “the best, safest, and most rigorous approach 

toward successful conservation.” JSER 308. This is all the ESA requires 

– use of the best available, not the best possible, science. Building 

Indus. Ass’n of Superior Cal. v. Norton, 247 F. 3d 1241, 1246 (D.C. Cir. 

2001).  

 In this case, every published peer reviewed paper on population 

viability analyses and the use of such analyses to estimate minimum 

viable population sizes reveals an isolated population of 700 grizzly 

bears in the Yellowstone grizzly segment is too small to be deemed 

Case: 18-36030, 08/05/2019, ID: 11387284, DktEntry: 91, Page 48 of 97



35 

biologically recovered. These papers (including Franklin (1980), JSER 

674, Lande (1995), JSER 699, Carroll (2001), JSER 483, Reed (2003), 

JSER 337, Traill (2007), JSER 691, Traill (2009), JSER 356, and 

Frankham (2014), JSER 349) may disagree on the precise estimate 

needed for long-term viability (recovery), but they are unanimous in 

their agreement that an isolated population in the thousands (not 

hundreds) is needed. 

 As explained by Dr. Mattson, the “current population of roughly 

700 bears is far fewer than the thousands currently deemed necessary 

to ensure long-term viability.” JSER 191. In order to ensure “both long-

term persistence and evolutionary potential, the required number of 

individuals in a population often greatly exceeds the targets proposed 

by conservation management . . . This literature collectively shows that 

thousands (not hundreds) of individuals are required for a population to 

have an acceptable probability of riding-out environmental fluctuation 

and catastrophic events, ensuring the continuation of evolutionary 

processes.” JSER 357. 

 Carroll (2001), for instance, notes that the “distribution of the 

grizzly bear . . . is increasingly fragmented into small, isolated 
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populations with potential risks of genetic and demographic 

stochasticity . . . completely isolated populations [like the Yellowstone 

grizzly segment] may require [greater than or equal to] 1000 bears to 

persist.” JSER 497. This finding is consistent with the International 

Union for Conservation of Nature criteria for “vulnerable” populations, 

see ER 139, and with the extensive comments the Service received from 

the scientific community. This includes the International Association 

for Bear Research and Management, JSER 711, the American Society of 

Mammalogists and the Society for Conservation Biology, JSER 462, and 

sixty-four independent scientific experts, all of which are in agreement 

that an isolated population of 700 grizzlies in the Yellowstone region is 

too small to be deemed a biologically recovered population. JSER 558. A 

population of approximately “700 bears in an isolated region is not a 

large population” and is considered “vulnerable, . . .meaning that it is 

threatened [with] becoming endangered.” JSER 711–712. If the 

population drops to 533 (as technically allowed by the Service’s 

conservation strategy post delisting, see ER 257) it would be deemed 

endangered. Id. 
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 On April 25, 2018, seventy-three independent biologists and 

scholars reiterated this point in an open letter to Wyoming, noting that 

even without a sport hunting season, “the current [Yellowstone grizzly 

segment] population of roughly 700 grizzly bears is far too small to be 

viable in the face of foreseeable environmental changes and genetic 

losses. Recent research suggests that viable populations of animals such 

as grizzly bears need to be 2,000-10,000 animals.” JSER 289. 

 The take away is that while these published papers, comments, 

and statements from the scientific community may disagree on the 

precise number of grizzly bears needed, consensus exists that for an 

isolated population, at least a thousand individuals are required for 

long-term persistence. The Service’s request for deference and attempt 

to cast this as a scientific debate about “recovery” numbers is thus 

misplaced. The ESA does not allow the Service to “disregard[] available 

scientific evidence that is in some way better than the evidence [it] 

relies on.” Kern Cnty. Farm Bureau v. Allen, 450 F. 3d 1072, 1080 (9th 

Cir. 2006). Here, there is no evidence for the Service to rely on because 

every published, peer reviewed paper on population viability reveals the 
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Service’s “recovery” finding for the isolated Yellowstone grizzly segment 

is premature.  

 On appeal, the Service fails to mention or explain why it 

disregarded the body of scientific papers on isolated and small 

populations, including papers on population viability in the foreseeable 

future. In the district court, the Service insisted it “considered” papers 

on population viability but “rationally declined” to adopt or apply them. 

See Dist. Ct. Doc. 203 at 64. The Service said the science is too 

“inexact,” includes “simplifications” and “generalizations” and only 

amounts to “guidelines” that are incapable of providing meaningful 

numbers on long-term viability. Id. But this litigation position is 

contradicted by the Service’s own statements on the importance of 

population viability analyses in the record and the delisting rule, see ER 

88, 142, and runs counter to the ESA’s directive to use the best 

available (not best possible) science. Building Indus. Ass’n, 247 F.3d at 

1246. 

 As this Court recognized, scientific findings are often necessarily 

made from “incomplete or imperfect information.” Brower v. Evans, 257 

F. 3d 1058, 1070–71 (9th Cir. 2001). Uncertainties and imperfections 
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are thus expected and part of the process. Where “there is no superior 

data, occasional imperfections do not violate the ESA.” Defenders of 

Wildlife, 176 F. Supp. 3d at 999 (citation omitted). Population viability 

analyses satisfy this test. See, e.g., Turtle Island Restoration Network v. 

U.S. Dep’t of Commerce, 878 F. 3d 725, 737 (9th Cir. 2017) (setting aside 

a biological opinion because its conclusions conflicted with the 

population viability analysis); Native Ecosystems Council v. Marten, 883 

F. 3d 783, 795–96 (9th Cir. 2018) (upholding use of population viability 

analysis). 

 2.  The Service’s reliance on Miller and Waits (2003) and  
  Kamath (2015) is misplaced.  
 
 Instead of relying on the body of scientific papers discussed above, 

including papers on population viability, the Service insists two papers 

– Miller and Waits (2003) and Kamath (2015) – support its finding that 

an isolated population of 700 grizzly bears is biologically recovered and 

no longer threatened by genetic factors. The Service also insists 

Guardians and the district court “misinterpreted” these two papers. The 

Service is wrong.  

 Miller and Waits (2003) found the viability of the Yellowstone 

grizzly segment is likely secure in the short-term but that “genetic 
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consequences of inbreeding and isolation are likely to transpire over 

longer periods of time (decades and centuries).” ER 426. The paper also 

recognizes a more “immediate threat” from human-caused mortality 

and habitat loss and recommends steps be taken to encourage more 

dispersal and reintroduction efforts to address long-term genetic 

concerns. Id. Kamath (2015) likewise found the Yellowstone grizzly 

segment does not currently meet the “long-term viable population 

criterion” but “may eventually” get there. ER 410. Given its small size, 

low diversity, and isolation, this population could still benefit from 

increased gene flow “particularly given the unpredictability of future 

climate and habitat changes.” Id.  

 The Service sidesteps these findings and directs this Court’s 

attention instead to the discussion of “effective population size.” The 

Service insists the Yellowstone grizzly segment’s effective population 

size is well above – even four times – the recommended minimum for 

long-term genetic health. ER 117, 125. But this statement is based on a 

misreading of the scientific papers. JSER 462. 

 “Effective population size is a metric used by geneticists to 

distinguish between total population size and the actual number of 
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individuals available to reproduce at any given time.” ER 116. As noted 

by the district court, the “total estimated number of  . . . Yellowstone 

grizzly bears – approximately 700 – is not an estimate of the number of 

bears contributing to the gene pool.” ER 42–43. “Instead, scientists 

must extrapolate from that total an estimate of the reproducing 

population.” Id. Effective population size is typically 25-27 percent of 

the total or census population size. JSER 157. 

 Assuming a total population of roughly 700 bears, this would 

equate to an effective population size of approximately 175 bears for the 

current Yellowstone grizzly segment. This is well below the accepted 

threshold for effective population size in the scientific literature, see 

JSER 462, and well below even the 500 number (the lower end of the 

threshold) relied upon by the Service and Franklin (1980). See JSER 

688. 3  

                                                 

3 Franklin (1980) estimates that an effective population of 50 is needed 
for short-term viability but 500 for long-term viability. JSER 688. This 
correlation is the 50/500 rule. Frankham (2014) reviewed the 50/500 
rule and recommended doubling the numbers to 1000 for long-term 
viability to prevent inbreeding depression, limit loss of genetic fitness, 
and retain evolutionary potential. JSER 349; see also JSER 351 
(discussing changes). Frankham (2014) also recommends doubling the 
IUCN’s criteria for endangered status from a population of fewer than 
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 Citing Miller and Waits (2003), the Service maintains an effective 

population of 100 is adequate to maintain genetic health for the 

Yellowstone grizzly segment. See 81 Fed. Reg. 13,174, 13,211 (March 

11, 2016); ER 116–117; ER 125. This is the same study the Service 

relied on in Greater Yellowstone Coalition, Inc. v. Servheen, 672 F. 

Supp. 2d 1105, 1121 (D. Mont. 2009), aff’d and rev’d in part by 665 F. 3d 

1015 (9th Cir. 2011). The problem is that Miller and Waits (2003) never 

states that an effective population size of 100 will ensure long-term 

viability (recovery). Nor does the paper say an effective population of 

100 is sufficient for genetic health.  

 Miller and Waits (2003), rather, explains that the minimum 

effective population size needed to avoid the “short term effects” of 

inbreeding “is not known and probably varies between species.” ER 426. 

The authors then state that the current effective population of the 

Yellowstone grizzly segment is likely to be near or greater than 100 

(assuming a total population of 400 in 2003). ER 426. To suggest, 

therefore, that Miller and Waits (2003) found the effective population 

                                                 

2,500 to a population of fewer than 5,000. JSER 351 (table 1); JSER 
355; see also ER 385 (peer reviewer recommending Frankham (2014)). 
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size of the Yellowstone grizzly segment to be sufficient for long-term 

viability is, as explained by the scientific community, a “fundamental 

misreading” of this paper. JSER 462. 

 Miller and Waits (2003) does conclude that it is “unlikely that 

genetic factors will have a substantial effect on the viability of the 

Yellowstone grizzly” but caution that this is true only in the short-term, 

over “the next several decades.” ER 426. If “several” means more than 

one but less than many (four or five), that would mean genetic factors 

would be unlikely to affect viability over 30-40 years (which technically 

should be measured from 2003, when the paper was published). Over a 

longer period of time Miller and Waits (2003) warns that the “genetic 

consequences of inbreeding and isolation are likely to transpire” in the 

Yellowstone grizzly segment. Id.  

 The Service’s reliance on Kamath (2015) is also misplaced. This 

paper says the percentage ratio between total and effective population 

size may be “considerably higher” than published estimates, including 

the estimate from Miller and Waits (2003) – more like 42 to 66 percent 

of the total population size. ER 410. But even if you accept and apply 

Kamath (2015)’s high percentage ratios and the high end of those 
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percentages (66 percent) – as the Service did for the Yellowstone grizzly 

segment – the effective population still comes up short, at 469, which is 

still below the Service’s own 500 figure needed for long-term viability. 

JSER 688. 

 As the Service concedes, an effective population of 469 is only 

“approaching” and “has not reached the long-term viable population 

criterion” of 500 bears required by Franklin (1980) for long-term 

viability. ER 191. This is why the Service recently admitted – as it must 

– that “the effective population size and heterozygosity levels of the 

[isolated Yellowstone grizzly segment] are only adequate for the next 

several decades.” Add. 9a (emphasis added). Several decades is 

insufficient for long-term recovery under the ESA. As previously noted, 

for a long-lived species like grizzly bears, the best available science, 

including Boyce (2001), works with a timeframe of over a 100 years (not 

several decades). JSER 315.4  

                                                 

4 Boyce (2001) suggested the probability of extinction for the 
Yellowstone grizzly segment was low, see JSER 315, but then cautioned 
against relying on this prediction, stating it is not “defensible” because 
the authors did not have “sufficient understanding of the genetics and 
ecology” of the grizzly to make a viability assessment. JSER 330. The 
authors, for example, were not able to consider the possible changes in 
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 By the Service’s own admission, therefore, it does not have a 

sufficient effective or total population for long-term viability (recovery). 

The Service is “confident” it will someday reach an effective population 

size of 500 but no supporting science or data is provided. See ER 191. 

The district court was thus correct: the two studies cited by the Service 

“do not squarely support the assertions for which they are cited.” ER 46. 

The Service “illogically cobbled together” Miller and Waits (2003) and 

Kamath (2015), to reach its conclusion on genetic health, ER 45, and 

ignored “the clear concerns expressed by the studies’ authors about 

long-term viability of an isolated grizzly population.” Id.  

 3. There are no plans or commitments to restore   
  connectivity or translocate grizzly bears. 
 
 Unable to rely on the best available science (discussed above), the 

Service’s response to the genetic threats facing the Yellowstone grizzly 

segment over the long-term is a “commitment” to work with the states 

to facilitate “efforts to restore natural connectivity.” ER 117. The 

                                                 

habitat and how these changes may affect the population’s vital rate. 
JSER 330–331.For this reason, the authors said its predictions and 
those made by others do not constitute “a sufficient [population viability 
analysis] for grizzly bears, JSER 331, and that such an analysis still 
needs to be undertaken. 
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Service says it is also keeping open the possibility of translocating 

grizzly bears into the Yellowstone grizzly segment as a “last resort” 

measure. Id. This vague and aspirational approach is arbitrary and 

violates the ESA for four reasons.  

 First, under the ESA, the Service’s “recovery” finding must be 

based solely on the status of the segment (the species) itself, “no more or 

no less.” Trout Unlimited, 559 F.3d at 957. Here, the segment is the 

population of grizzly bears within the Yellowstone grizzly segment –not 

grizzly bears outside the segment boundary or efforts to bring such 

bears into the Yellowstone grizzly segment. See ER 101–126 (assessing 

threats to the segment); 133 (focus on segment); 123 (same). In the 

Service’s own words, “the management and potential status of other 

grizzly bear populations is outside the scope of this [delisting] rule.” ER 

133. This delisting decision is “specific to” the Yellowstone grizzly 

segment. ER 127.  

 Thus, while the Service’s ability to translocate additional bears 

into the Yellowstone grizzly segment and the potential for restoring 

natural connectivity in the region will be beneficial (and likely 

necessary for recovery), these hypothetical future events cannot support 
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the Service’s recovery finding now because they technically involve 

another “species,” i.e., grizzly bears outside the Yellowstone grizzly 

segment.  

 Second, the Service’s heavy reliance on restoring natural 

connectivity and artificial human intervention (via translocation) 

undermines its recovery finding. The goal of the ESA is the recovery of 

threatened species such that they can be removed from the list. Greater 

Yellowstone, 665 F.3d at 1024. The objective is to “preserve the ability of 

natural populations to survive in the wild.” Trout Unlimited, 559 F.3d 

at 957. The goal is “to promote populations that are self-sustaining 

without human interference.” Ctr. for Biological Diversity v. Jewell, 

2018 WL 1586651, at *4 (D. Ariz. 2018). The ESA therefore requires the 

Service to “determine recovery based on the viability of species not in 

captivity but in the wild.” Id. 

 Thus, while the Service may reasonably rely on human 

intervention efforts to reestablish a species in the wild and as a means 

to get to or achieve recovery, it should not be able to rely on such efforts 

for recovery, as it did here. The ESA only discusses the use of artificial 

propagation, i.e., live trapping and translocation of animals, “as a 
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means ‘to bring any endangered species or threatened species to the 

point at which measures provided [by the ESA] are no longer 

necessary,” Trout Unlimited, 559 F.3d at 957) (citing 16 U.S.C. § 

1532(3)). This is consistent with the ESA’s legislative history, see id. 

(citing H.R. Rep. No. 95-1625, at 5, reprinted in 1978 U.S.C.C.A.N. at 

9455), and strongly suggests the need for self-sufficiency as a 

prerequisite for recovery under the ESA.5  

 Third, the Service’s assertion that delisting the Yellowstone 

grizzly segment will help foster or improve natural connectivity among 

subpopulations of grizzly bears in the lower 48 states is directly 

contradicted by evidence in the record. The decision will undermine (not 

                                                 

5 In Defenders of Wildlife v. Zinke, 849 F. 3d 1077 (D.C. Cir. 2017), the 
Court upheld the Service’s decision to remove protections for gray 
wolves even though the decision relied on the possibility of future 
translocation. Id. at 1091. The Court’s holding, however, was species 
(gray wolf) and fact-specific. The Court relied on Wyoming’s gray wolf 
management plan and the sufficient levels of wolf dispersal and natural 
connectivity already occurring in the region to support its finding that 
“[t]his is not a case . . . in which greater reliance on such techniques 
could render a delisting decision arbitrary.” Id. Here, no existing levels 
of natural connectivity exist between the Yellowstone grizzly segment 
and other grizzly subpopulations, ER 99, and grizzly bears (unlike gray 
wolves) are not known to disperse long distances. JSER 505 
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facilitate) natural connectivity by limiting “both population growth and 

dispersion.” JSER 719. 

 Dr. Mattson explains that the states’ plans to authorize trophy 

hunting of dispersing grizzly bears (post delisting) presents a major 

obstacle to restoring connectivity and, as such, “meaningful recovery” 

for the grizzly bears. JSER 191; see also JSER 719 (same). Grizzly bears 

already have a “limited ability” to “colonize even nominally nearby 

areas.” Id. “Averaged across relevant studies . . . female brown/grizzly 

bears disperse only around seven miles from their natal ranges, in 

contrast to twenty-six miles for male bears. Assuming that annual 

survival rates in the current protected areas apply to bears colonizing 

connective habitat, it would take female grizzlies roughly 80 years, and 

male grizzly bears roughly 50 years, to colonize areas 100 miles distant 

. . . Meaningful recovery and long-term viability is thus rendered nearly 

impossible if grizzly bears are subject to higher levels of mortality on 

the population periphery, as would likely be introduced by sport 

hunting.” JSER 191–192 (emphasis added).  

 Seventy-three independent biologists and scholars agree, noting 

that the states’ plans to allow trophy hunting of delisted grizzly bears 
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“would limit connectivity with other grizzly bear populations and 

colonization of suitable habitat, thereby preventing the achievement of 

meaningful viability and, in fact, perversely drive population numbers 

in the opposite direction.” JSER 289. State hunting plans will reduce 

grizzly numbers in the Yellowstone grizzly segment and “essentially 

extirpate bears outside [the monitoring area,] preventing expansion into 

suitable habitat and genetic exchange with other populations by 

targeting vital dispersers, [and] thereby degrading population viability, 

especially of the currently isolated [Yellowstone grizzly segment] 

population.” Id.; see also JSER 719 (increased mortality will “reduce 

population size and likely preclude expansion”). As such, the district 

court’s finding in Greater Yellowstone that it “appears extremely 

unlikely that natural connectivity will occur in the foreseeable future,” 

672 F. Supp. 2d at 1121 n. 6, still holds true today. 

 Fourth, it is well-settled that a vague “commitment” to explore the 

need for artificial translocations and work with states in the future to 

facilitate natural connectivity is insufficient to support a delisting 

decision. There are simply no specific plans, definite commitments, 

triggering criteria, or assurances that any such steps will be taken as 
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required by the ESA. A vague and general commitment in the absence 

of specific and binding plans does not suffice. Nat’l Wildlife Fed. v. Nat’l 

Marine Fisheries Serv., 524 F. 3d 917, 936 (9th Cir.  2007). For future 

management responses to “suffice as a basis for a delisting 

determination . . . specific management responses, tied to more specific 

triggering criteria, are required.” Greater Yellowstone, 665 F.3d at 1029; 

see also Neighbors of Cuddy Mountain v. U.S. Forest Serv., 137 F. 3d 

1372, 1381 (9th Cir. 1998) (rejecting reliance on mitigation measures 

when it was “not clear whether any mitigating measures would in fact 

be adopted”). The Service can rely on future mitigation measures, but 

they must be “reasonably specific, certain to occur, and capable of 

implementation; they must be subject to deadlines or otherwise-

enforceable obligations; and most important, they must address the 

threats to the species . . . .” Ctr. for Biological Diversity v. Salazar, 804 

F. Supp. 2d 987, 1001 (D. Ariz. 2011). None of this exists here.  

 There is no future commitment to translocate grizzly bears into 

the Yellowstone grizzly segment. It is not mentioned in the delisting 

rule or the conservation strategy. In fact, the conservation strategy does 

not even mention the word “translocation” or “translocate.” See ER 217–
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349. As such, there are no specific plans, no fixed dates or numbers, nor 

any binding commitment from the Service regarding the translocation 

of bears. The same is true with respect to the states’ plans.   

 Montana and Idaho do not mention translocation of grizzly bears 

at all. Wyoming maintains it made an “explicit” commitment to 

translocate bears, Doc. 59 at 63, but no citations or supporting 

documents are provided. Appendix I in the conservation strategy – 

which is Wyoming’s grizzly management plan – does mention 

“translocation” of grizzly bears but notes only that translocation may be 

considered at a future date should genetic issues become a concern. 

JSER 589. In other words, of the three states, only Wyoming mentions 

the word “translocate” and the state may only “consider” translocation 

in the future, as a last resort measure. ER 117.  

 Such lack of commitment stands in stark contrast to the Service’s 

2007 conservation plan, which expressly included a provision on 

translocation: “if no movement or successful genetic interchange was 

detected by 2020, grizzly bears from [the Northern Continental Divide 

Ecosystem] would be translocated into the [Yellowstone grizzly 

segment] to achieve the goal of two effective migrants every 10 years 
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(i.e., one generation) to maintain current levels of genetic diversity.” ER 

117. In Greater Yellowstone Coalition, this firm commitment and plan 

to translocate bears was deemed satisfactory by the district court. See 

672 F. Supp. 2d at 1120–21; ER 44 (discussing decision). But in this 

case, the Service and the states decided not to “renew this commitment 

in the 2017 delisting.” ER 43. The district court was thus correct: there 

“is no regulatory mechanism in place” to address the Yellowstone 

grizzly segment’s isolation and lack of connectivity. ER 47.  

 The Service’s reliance on its plan to “help facilitate” natural 

connectivity is equally unavailing. The Service says it will work with 

states to facilitate natural connectivity through orders requiring the 

proper storage of foods on public lands and through “careful regulation 

of hunting in key connectivity areas.” ER 117. This, according to the 

Service, will “provide adequate measures to promote natural 

connectivity and prevent reductions in genetic diversity.” Id. The states 

parrot this argument, asserting they have “planned for” and are 

“committed to” retaining and restoring opportunities for natural 

connectivity. See Doc 56 at 37. But not a single citation to a specific plan 
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or commitment is provided, see id., and evidence in the record reveals 

no plans, measures, or commitments exist.6 

 The states’ memorandum of agreement and the 2016 conservation 

strategy, for example – the two documents governing management of 

the Yellowstone grizzly segment post-delisting – are devoid of any 

specific or concrete actions to promote natural connectivity. And both 

documents actively encourage and promote population declines that will 

prevent growth and dispersal needed for connectivity. See ER 257, 269; 

JSER 513. 

 As explained by the states, under the conservation strategy the 

Yellowstone grizzly segment is considered a “recovered” population even 

if the population is reduced from roughly 700 grizzly bears today, to 

500. Doc. 59 at 40. The Yellowstone grizzly segment includes “200 more” 

grizzly bears than is needed for recovery. Id. at 9. The goal of the states’ 

memorandum of agreement and the Service’s conservation strategy is 

                                                 

6 Many of the protective “food storage orders” relied on by the Service 
exempt the use of baits – including human food piles – to hunt black 
bears, which has resulted in the death of dispersing grizzly bears. See 
WildEarth Guardians v. U.S. Forest Serv., Case No. 19-cv-00203-CWD 
(D. Idaho) (case challenging agency’s authorization of bear baiting in 
areas occupied by grizzly bears).  
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thus to restrict (not encourage) growth and dispersal of the Yellowstone 

grizzly segment above levels observed from 2002 to 2014 (approximately 

674 bears). ER 269; JSER 513. If the population exceeds that number, 

then the states’ “discretionary mortality” limits for trophy hunting will 

be increased to reduce bear numbers. Id.  

 The Service discusses provisions designed to guard against 

population declines, including disallowing a trophy hunting season if 

estimated bear numbers drop below 600, but such provisions are 

discretionary. There are no binding requirements in either the 

conservation strategy or memorandum of agreement that the states end 

their trophy hunting seasons if numbers drop below 600. This approach 

“virtually guarantees that conditions will become more lethal for bears, 

and that sport hunting . . . will be an ingredient.” JSER 200.  

 The only substantive, binding trigger included in the conservation 

strategy is the Service’s ability to initiate a formal status review and 

consider emergency relisting of the Yellowstone grizzly segment if the 

population falls below 500. ER 325. But this Court correctly rejected 

“out of hand any suggestion that the future possibility of relisting a 
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species can operate as a reasonable justification for delisting.” Greater 

Yellowstone, 665 F. 3d at 1029. 

 The Service’s additional claim that it is working cooperatively 

with the states to facilitate natural connectivity is also contradicted by 

evidence in the record. In fact, just the opposite is true: the states 

actively resisted and campaigned against efforts to restrict trophy 

hunting on dispersing grizzly bears and restore natural connectivity in 

the region. The importance of restoring connectivity, for example, is 

why the Service originally insisted the states commit to no-hunting 

zones between the Yellowstone region and other subpopulations as a 

condition for delisting. See JSER 523, 524, 527, 528, 532, 534. The 

Service considered providing for connectivity to be a significant and 

“MAJOR issue,” JSER 528, and critical to the Service’s “recovery” 

finding, JSER 534, but the states refused.  

 The states said any regulatory commitments to provide and 

manage for connectivity –– including the establishment of “no hunting 

zones” in important linkage areas needed for connectivity –– was 

“unacceptable.” JSER 536; see also JSER 540 (Montana’s refusal to 

close hunting in important linkage area); JSER 544 (Wyoming noting 
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that addressing connectivity issues could result in “political 

consequences”); JSER 548 (describing states’ refusal to properly manage 

for connectivity assurances). 

 In the end, the states got their way. The Service’s delisting rule 

and 2016 conservation strategy do not regulate or restrict where 

Montana, Wyoming, and Idaho may allow recreational trophy hunting 

of dispersing grizzly bears. ER 109. Trophy hunting can be allowed in 

mapped linkage zones, in areas important for restoring natural 

connectivity, and even in areas where grizzly bears are known to 

congregate to consume important food sources, including army cutworm 

moth sites, carcasses, root fields, and trout spawning areas. ER 112. 

Despite objections from the National Park Service, trophy hunting will 

also be allowed on lands immediately adjacent to Yellowstone and 

Grant Teton National Parks. ER 112, 114; JSER 552.7  

 At the states’ request, the Service also agreed to not count or 

regulate grizzly bear mortalities – including those from trophy hunting 

                                                 

7 History reveals these concerns about trophy hunting adjacent to 
Yellowstone were justified. See JSER 553–54 (mortalities next to 
Yellowstone). 
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– that occur outside the monitoring area. ER 114, 213, 256–59. This is 

an area where grizzly bears are showing up in greater numbers and an 

area which is needed for dispersal and restoring connectivity. As 

explained by the Service, there “are increasing numbers of bears now 

outside the [monitoring area] as bears increase on the periphery of 

suitable habitat.” JSER 556; see also JSER 557 (map showing grizzly 

distribution beyond monitoring area); ER 265, 268 (maps showing 

grizzlies and grizzly mortalities outside the monitoring area). The 

killing of these dispersing grizzly bears needed for connectivity–– 

including the killing of females and dependent young, killings from 

trophy hunting, and background mortalities that occur outside the 

monitoring area –– are expressly “excluded from consideration.” ER 

136.  

 As explained by sixty-four scientific experts, the dispersing bears 

that “will not be counted towards states’ population objectives and will 

likely be subject to persecution . . . are vital for providing connections 

between other populations, maintaining genetic diversity and 

preventing genetic drift and inbreeding depression.” JSER 559. 
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 At the states’ request, the Service also shrunk the size of the 

monitoring area (the area where mortalities are counted) “from 95,225 

sq. km. to 49,431 sq. km.” JSER 540; see also comparison of JSER 568 

(old boundary) with ER 85 (new boundary). This significant change 

reduced the size of the monitoring area by nearly 50 percent, which 

means fewer bears will be counted against mortality limits. The states 

also persuaded the Service to give them all of the mortalities allocated 

to National Park Service lands (which make up roughly 20 percent of 

the monitoring area). JSER 540. This gave the states the opportunity to 

kill 20 percent more bears in the monitoring area. Id. 

 The notion, therefore, that the Service and states are working 

together to “facilitate” natural connectivity between grizzly bears 

leaving the Yellowstone grizzly segment and other subpopulations in 

the lower-48 is disingenuous and inaccurate. There is a disconnect 

between the facts found in the record and the decision and statements 

made by the Service. This is the hallmark of arbitrary action. Greater 

Yellowstone, 665 F. 3d at 1023 (citation omitted); see also Motor Vehicle 

Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 

57 (1983) (rejecting agency rationale when “every indication in the 
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record points the other way”).   

III. This Court should affirm the district court’s holding on 
 alternative grounds. 
 
 This Court “may affirm a grant of summary judgment on any 

ground supported by the record, even if not relied upon by the district 

court.” Simo v. Union of Needletrades, Indus. & Textile Employees, 322 

F. 3d 602, 610 (9th Cir. 2003). On appeal, Guardians respectfully 

requests this Court affirm the district court’s grant of summary 

judgment on five alternative grounds briefed and argued below, but not 

addressed by the district court. 

 A. The Service’s decision conflicts with the lower 48  
  listing rule.  
 
 The obligation to recover a species under the ESA stems directly 

from the listing rule itself. Trout Unlimited, 559 F.3d at 949–50. Here, 

the Service concedes the lower 48 state listing rule for grizzly bears 

remains in effect and was not “reopen[ed]” by the 2017 delisting rule for 

the Yellowstone grizzly segment. Add. at 7a. The Service must therefore 

comply with the lower 48 listing rule until it is withdrawn, revised, or 

amended. Ft. Stewart Schs. v. Fed. Labor Relations Auth., 495 U.S. 641, 

654 (1990).  
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 Relevant here, the lower 48 listing rule does not envision or 

provide for the delisting of grizzly bears in the lower 48 states on a 

piecemeal, subpopulation by subpopulation basis. See ER 441–43. There 

is no provision allowing for the removal of ESA protections for allegedly 

“healthy” populations of grizzly bears that may reach certain population 

targets. Instead, having determined that all grizzly bears in the lower 

48 states are threatened, the Service committed itself to recovering this 

listed entity. ER 442. As explained by leading scientific experts, grizzly 

bear recovery and the ESA “obligate [the Service] to manage the 

metapopulation of grizzlies in the lower 48 states, not just each 

subpopulation (“[segment]”) individually.” JSER 462.8 And, instead of 

                                                 

8 In the 1982 recovery plan, the Service explains that “the conservation 
and recovery of [at least] three populations, as opposed to only one or 
two populations is believed necessary to assure perpetuation of the 
species to a point that [it] no longer requires protections of the ESA.” 
JSER 010. The 1993 recovery plan departs from this commitment and 
envisions delisting individual populations. But this change does not 
alter the lower 48 listing rule. Recovery plans are non-binding and are 
routinely revised by the Service, see JSER 078, sometimes in response 
to state pressure, see JSER 540.The 1993 plan’s piecemeal delisting 
approach was also adopted prior to the segment policy which may create 
problems and undermine recovery efforts. See JSER 728–29. The 
Service has also called the science in the 1993 plan into question, see 
JSER 086–87.   
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delisting individual subpopulations – like the Service is attempting to 

do here – the lower 48 listing rule envisions simply modifying the 

grizzly’s special 4(d) rule to allow more management flexibility as 

populations grow (or shrink). See ER 441–42. The lower-48 listing rule 

explains that any and all “healthy” populations should remain 

threatened but subject to regulatory modifications pursuant to section 

4(d) of the ESA, 16 U.S.C. § 1533(d), which could be amended to allow 

more (or less) discretionary mortality. ER 442.  

 But here, instead of adjusting the grizzly’s section 4(d) rule to 

account for increasing (or decreasing) numbers of bears in specific 

populations –– as envisioned by the lower 48 rule –– the Service carves 

out and removes the Yellowstone grizzly segment from the ESA’s 

protections altogether and ultimately allows for the delisting of an 

isolated population prior to recovery in the lower 48 states. This is 

arbitrary and contrary to the ESA and the lower-48 listing rule. “This is 

yet another example of [a] piecemeal approach, in which a fragment of a 

species’ current range is declared ‘recovered’ before the species is 

recovered at the larger, regional scale.” JSER 462.  
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 As the Service’s former Director explained, the lower 48 listing 

rule envisioned managing grizzlies as a “functional meta-population” 

that will “enhance the genetic and demographic health of all . . . 

population units . . . .” JSER 728. But once the Service starts delisting 

individual populations it leaves the remaining populations (especially 

the smaller ones) vulnerable to losing their ESA-protective status 

because they may no longer qualify as a “segment” under the Service’s 

1996 segment policy. Id. This could result in “catastrophic negative 

impacts on the recovery of the grizzly bear as envisioned by the 1975 

listing” and nullify “33 years of recovery efforts . . . .” Id.; see also Add. 

7a (83 Fed. Reg. at 18,739) (recognizing negative effects on other 

grizzlies). 

 Indeed, any interpretation to the contrary would undermine the 

ESA’s conservation mandates. The Service could easily circumvent the 

ESA’s conservation goals by “riving an existing listing into a recovered 

sub-group” to delist an already-protected species “by balkanization.” 

Humane Society of the U.S. v. Zinke, 865 F. 3d 585, 602–03 (D.C. Cir. 

2017); see also Greater Yellowstone, 672 F. Supp. 2d at 1125 n. 9 

(recognizing that allowing the Service to remove a species simply by 
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drawing a line around it and designating it a population segment would 

be “illogical”). 

 B.   The Service has no authority to make listing   
  distinctions below the lower 48 state level. 
 
 The ESA only authorizes the Service to list (and subsequently 

delist) a species, subspecies, or segment, nothing smaller. 16 U.S.C. § 

1532 (16). There is thus no authority to make listing distinctions below 

the segment level; no authority to list a segment of a segment. 

Defenders of Wildlife, 729 F. Supp. 2d at 1215–17.  

 “Congress expressly limited the [Service’s] ability to make listing 

distinctions among species below that of a subspecies or a [segment] of a 

species.” Alsea Valley Alliance v. Evans, 161 F. Supp. 2d 1154, 1163 (D. 

Or. 2001). The law does not allow the Service to create a “sub-

[population segment] taxonomy.” Defenders of Wildlife, 729 F. Supp. 2d 

at 1215. The ESA “stops at a designated [segment] –– nothing smaller.” 

Id. at 1215–16; see also Trout Unlimited, 559 F.3d at 960–61 (discussing 

Alsea).  

 The Service conceded this point in other cases and in other 

contexts. See, e.g., Nat’l Wildlife Fed. v. Norton, 386 F. Supp. 2d 553, 

564 (D. Vt. 2005) (acknowledging that listing distinctions below the 
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segment level are improper); Cal. State Grange v. Nat'l Marine 

Fisheries Serv., 620 F. Supp. 2d 1111, 1129 (E.D. Cal. 2008) (same); 76 

Fed. Reg. 76,987, 76,991 (Dec. 9, 2011) (discussing cases prohibiting 

listing below the segment level and stating “we agree with that view.”).  

 Here, the delisting rule for the Yellowstone grizzly segment 

conflicts with the ESA because grizzly bears are already listed as a 

segment in the lower 48 states. The original listing occurred prior to the 

1978 amendment of the ESA (adding the “segment” language) and prior 

to the Service’s adoption of the 1996 segment policy, but it was the 

functional equivalent of a segment listing because it was: (a) not a 

listing of an entire species (the grizzly bear is a subspecies of brown 

bear); and (b) not a listing of an entire subspecies because grizzly bears 

are not protected in Alaska or Canada. This was confirmed by the 

Service during its five-year status review of the lower 48 state grizzly 

bear listing in 2011. JSER 176, 181. 

 During this review, the Service undertook a segment analysis and 

determined the lower 48 state listing was, indeed, the listing of a lower 

48 grizzly bear segment: “This review confirms that the lower 48 State 

listing qualifies as a [segment] . . . .” JSER 181; see also JSER 176 
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(same); JSER 084 (lower 48 state population is discreet and significant 

and “warrants recognition” as a segment). This finding was 

subsequently published in the Federal Register and Code of Federal 

Regulations: 

 

50 C.F.R. §17.11 (October 1, 2016); see also 81 Fed. Reg. 51,549, 51,558 

(Aug. 4, 2016) (same); 81 Fed. Reg. at 51,552–53 (explaining that it is 

adding distinct population segment or “DPS” to the common name 

column to clarify which listings are segments).  

 Because there is already a lower 48 grizzly segment, the Service 

cannot divide populations contained within that segment into smaller 

parts and create a Yellowstone grizzly sub-segment. The ESA “stops at 
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a designated [segment] – nothing smaller.” Defenders of Wildlife, 729 F. 

Supp. 2d at 1215–16; see also Alsea, 161 F. Supp. 2d at 1163.9  

 This is not to suggest the Service is without options to flexibly 

manage populations of grizzly bears in the lower 48 states differently 

and ensure “resources can be brought to bear” where most needed. 

Humane Soc’y, 865 F.3d at 598.  

 As noted earlier and envisioned by the original listing rule, this 

can be done by revising the grizzly’s 4(d) rule, to allow more (or fewer) 

restrictions depending on the conservation status of each population. 

Another option is to replace the lower 48 grizzly listing with multiple 

segment listings. See, e.g., 81 Fed. Reg. 62,260 (humpback whale). The 

Service explored this possibility for grizzly bears in the lower 48 states 

but ultimately declined to take this approach. See JSER 086, 058, 736 

(discussing multiple segment options); JSER 739 (same); JSER 744 

                                                 

9 The Service previously claimed it did not create a “segment of a 
segment” because it assessed the Yellowstone population’s discreteness 
and significance in relation to the taxon as a whole. ER 203. This 
statement confuses how segments are designated under the segment 
policy, see ER 440, with whether segments of an already designated 
segment can be designated under the ESA. 
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(same); JSER 748 (same). Maps depicting some of the multiple segment 

options the Service considered were included in the district court record: 
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 JSER 750,751. The Service also explored keeping the lower-48 

listing in place, see JSER 735, or changing the listing to “wherever 

found” like Canada lynx, see JSER 057. None of these options work to 

the detriment of the grizzly bear and all of them would comply with the 

ESA and give the Service flexibility to manage populations differently. 
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 C.  The Service has no authority to delist a Yellowstone  
  grizzly segment that was never previously listed. 
 
 The ESA’s provisions only apply to listed species. 16 U.S.C. §§ 

1536(a)(1), 1538(a)(1). “[W]hether a group of organisms is a ‘species’ . . . 

is of no legal consequence under the ESA until a determination is made 

that the group is an endangered or threatened species.” Humane Soc’y 

of the U.S. v. Jewell, 76 F. Supp. 3d 69, 110–13 (D.D.C. 2014), aff’d and 

rev’d in part by 865 F.3d 585 (D.C. Cir. 2017). A species must therefore 

be listed before it can be delisted. See 16 U.S.C. § 1533(c); 50 C.F.R. § 

424.11(d). The ESA “quite strongly suggests – consistent with its 

common usage – that the listing of any species . . . is a precondition to 

the delisting of that species.” Humane Soc’y of the U.S. v. Kempthorne, 

579 F. Supp. 2d 7, 17 (D.D.C. 2008) (J. Freidman); see also Humane 

Soc’y, 76 F. Supp. 3d at 112 (J. Howell) (same).  

 The Yellowstone grizzly segment, therefore, must be listed as 

either “threatened” or “endangered” before it can be declared recovered 

and delisted. Humane Soc’y, 76 F. Supp. 3d at 113. But this 

precondition never occurred. The Service only listed a lower 48 grizzly 

bear segment, not a Yellowstone grizzly segment. The Service never 

determined that the Yellowstone grizzly segment qualified for listing, 
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never engaged in the five-factors threats assessment, and never 

evaluated designating critical habitat for the Yellowstone grizzly 

segment as required by section 4 of the ESA, 16 U.S.C. § 1533(a). This 

is a major oversight. The Service cannot “delist” a Yellowstone grizzly 

segment that was never previously listed. Cf. Humane Soc’y, 76 F. 

Supp. 3d at 113; Kempthorne, 579 F. Supp. 2d at 17. 

 On reply, the Service will likely argue (as it did in the district 

court) that it implicitly listed a Yellowstone grizzly segment as part of 

the lower 48 state listing. This “implied segment” theory was called into 

question in Kempthorne, 579 F. Supp. 2d at 17 n.10, and rejected in 

Humane Soc’y, 76 F. Supp. 3d at 122–24, though ultimately accepted by 

the D.C. Circuit on appeal in Humane Soc’y on the grounds that ESA 

listings of a particular taxon include all lower taxonomic levels. 865 

F.3d at 597 (citing 50 C.F.R. § 17.11(a) and 2008 Solicitor’s Opinion 

citing the regulations).10  

                                                 

10  The 2008 Solicitor’s Opinion is available online at 
https://www.doi.gov/sites/doi.opengov.ibmcloud.com/files/uploads/M-
37018.pdf and subject to judicial notice. See Daniels-Hall v. Nat’l Educ. 
Ass’n, 629 F. 3d 992, 998–99 (9th Cir. 2010).   
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 The problem, however, is that there is nothing “implicit” about 

listing or delisting distinct population segments under the ESA. 

Segments, unlike taxonomic units, are solely a creature of the statute. 

ER 437. Undoubtedly, a larger listing would implicitly include all 

possible subspecies and populations or lower taxonomic levels of that 

taxon. But a segment is something different, a creature of the ESA, and 

not necessarily a population. For a population to qualify as a segment 

under the ESA, it must be discrete and significant “to the taxon as a 

whole.” Id. Not all populations will satisfy this test.  

 Notably, the ESA, regulations, and segment policy contain no 

mention of implied listings. Humane Soc’y, 76 F. Supp. 3d at 113. 

Instead, each listing must be subject to notice and comment rulemaking 

and be precisely identified in the Federal Register. Id. This requirement 

promotes clarity as to the precise “species” subject to federal regulation 

and protection. Id.; see also Kempthorne, 579 F. Supp. 2d at 17 n.10 

(each species must be subject to the five-factor analysis). Indeed, 

allowing the Service to delist a Yellowstone grizzly segment because it 

was “implicitly” listed under the lower 48 listing rule would undermine 

the entire process. The Service could easily “cherry-pick” healthy 
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populations of a larger species for delisting. Humane Soc’y, 76 F. Supp. 

3d at 123. Such an approach renders “meaningless the original listing 

decisions for a species at risk ‘throughout all or a significant portion of 

its range.’” Id. at 122. The listed species’ specified “range” could be 

subject to change or alteration “at any time that the agency designates 

a [segment].” Id. “Under such interpretation, the Service could remove 

virtually any species from the threatened and endangered list simply by 

designating it a [segment].” Greater Yellowstone, 672 F. Supp. 2d at 

1125 n.9. This is precisely what occurred here. 

 D. The Service failed to comply with section 7 of the  
  ESA. 
 
 The Service failed to initiate and complete section 7 consultation 

on how its decision to designate and delist a Yellowstone grizzly 

segment “may affect” grizzlies in the lower 48 states. 

 Section 7 is the “heart of the ESA,” W. Watersheds Project v. 

Kraayenbrink, 632 F. 3d 472, 495 (9th Cir. 2011), because it requires 

federal agencies to ensure that any action it authorizes, funds, or 

carries out does not jeopardize the continued existence of a listed 

species. 16 U.S.C. § 1536(a)(2). Congress intended the term “agency 
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action” to have broad meaning. Karuk Tribe of Cal. v. U.S. Forest Serv., 

681 F. 3d 1006, 1020 (9th Cir. 2012). 

 Section 7’s consultation duties are triggered by agency actions 

that “may affect” a listed species. Id. at 1027 (citing 50 C.F.R. § 

402.14(b)(1)). “May affect” is a low standard: “Any possible effect, 

whether beneficial, benign, adverse, or of an undetermined character” 

triggers the consultation requirement. Id. For all actions that “may 

affect” a listed species, the agency must then determine whether its 

action is likely or not to adversely affect the species. 50 C.F.R. §§ 

402.14(a)–(b). A “not likely to adversely affect” determination leads to 

informal consultation. Id. § 402.13. If the action is “likely to adversely 

affect” a listed species, formal consultation is required. Id. at §§ 402.02, 

402.14(a). The end product of formal consultation is a biological opinion 

on whether the action will jeopardize the survival of the species and, if 

so, what reasonable and prudent alternatives are available to avoid that 

result. 16 U.S.C. § 1536(b); 50 C.F.R. § 402.14(g)(4). 

 Here, the Service’s decision to designate and delist a Yellowstone 

grizzly segment “may affect” the remaining grizzly bears in the lower 48 

states because it: (a) deprives dispersing grizzlies that may travel into 
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the Yellowstone grizzly segment boundary of their ESA-protective 

status, if and when connectivity is restored; (b) subjects grizzly bears 

inside the segment boundary to increased mortality from trophy 

hunting, which is likely to decrease opportunities for dispersal and 

genetic interchange outside the Yellowstone region; (c) creates 

confusion and uncertainty over the grizzly bear’s listing status in the 

lower 48 states (does the remnant population still qualify as a segment 

for listing purposes and if so, how and where? No segment analysis was 

undertaken by the Service so there is some uncertainty there); and (d) 

creates uncertainty over the Service’s commitment to recover grizzly 

bears in areas outside the segment boundary, including areas like the 

Selway-Bitteroot in Idaho and Montana, where no occupancy exists.  

 The Service concedes as much, noting that its decision “could 

impede recovery of other still-listed populations.” Add. 7a. The Service 

also recognizes that grizzlies outside the monitoring area –– where 

mortality limits do not apply –– will be subject to higher mortality, 

which could limit dispersal. Id. at 8a. Concerns were also raised about 

how delisting a Yellowstone grizzly segment “may preclude population 

expansion and connectivity with other ecosystems.” ER 137.  
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 The Service, however, neglected to initiate and complete section 7 

consultation on how its decision may affect the remaining grizzlies in 

the lower 48 states. This is arbitrary, a violation of section 7 of the ESA, 

and provides additional and independent grounds for vacating the 

delisting rule. See Nat’l Parks Conservation Ass’n v. Jewell, 62 F. Supp. 

3d 7, 20–22 (D.D.C. 2014) (vacating rule for non-compliance with 

section 7’s consultation requirements); Cal. ex rel. Lockyer v. U.S. Dep't 

of Agric., 575 F.3d 999, 1020–21 (9th Cir. 2009) (same).11  

 E. The Service failed to analyze the cumulative   
  threats to the Yellowstone grizzly segment. 
 
 Prior to delisting, the Service must consider and analyze whether 

any one or a combination of the five threat factors requires a species to 

remain threatened under the ESA. Greater Yellowstone, 665 F.3d at 

                                                 

11 In the district court, the Service argued consultation was not required 
because its decision is not “agency action” and is non-discretionary. Doc. 
203 at 126–129. Neither argument has merit. Agency action is defined 
broadly and includes the promulgation of rules. 50 C.F.R. § 402.02; see 
also, e.g., Cal. ex rel. Lockyer, 575 F.3d at 1021 (roadless rule); W. 
Watersheds Project, 632 F.3d at 495–98 (grazing regulations). The 
Service consults on rules because they may affect listed species. See, 
e.g., 81 Fed Reg. 1,900, 1,903 (Jan. 14, 2016). The delisting rule also 
includes discretionary actions, including defining the segment and 
dictating how it is managed. See Modesto Irr. Dist. v. Gutierrez, 619 F. 
3d 1024, 1033 (9th Cir. 2010); Add. 6a; ER 439; ER 238–43. 
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1024; 50 C.F.R. §§ 424.11(d), (c). The Service must consider the 

collective impacts. WildEarth Guardians v. Salazar, 741 F. Supp. 2d 89, 

102 (D.D.C. 2010). “Sometimes the total impact from a set of actions 

may be greater than the sum of the parts.” Klamath-Siskiyou Wildlands 

Ctr. v. Bureau of Land Mgmt., 387 F. 3d 989, 994 (9th Cir. 2004). 

 With respect to the Yellowstone grizzly segment, the best 

available science reveals it is subject to multiple threats that have the 

potential to synergistically affect grizzlies. These include low 

reproductive rates, a small and isolated population, high levels of 

background mortality, additional mortalities from trophy hunting, 

climate change and the loss of suitable habitat and important food 

source, and inadequate regulatory mechanisms which, as noted earlier, 

will manage for population decline and inhibit dispersal needed for 

connectivity. Individually, each of these threats –– though serious –– 

may not threaten the Yellowstone grizzly segment. But collectively 

these threats could break the proverbial camel’s back. Cf. Klamath-

Siskiyou, 387 F. 3d at 994. A “small amount here, a small amount there, 

and still more at another point could add up to something with a much 

greater impact, until there comes a point where even a marginal 
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increase will mean” the species does not survive. Id. This very issue was 

raised during the peer review and public comment process by a number 

of scientific experts. See JSER 558–59; JSER 462–64; ER 389, 390 

 The Service concedes that many “of the threats faced by grizzly 

bears are interrelated and could be synergistic” and that threats “may 

cumulatively impact” the Yellowstone grizzly segment. ER 125. But the 

Service then concludes –– without any supporting analysis –– that no 

cumulative threats exist. See id. This is a major oversight.  

 Merely concluding that no cumulative threats exist does not 

suffice. WildEarth Guardians, 741 F. Supp. 2d at 102. The Service must 

“examine the relevant data and articulate a satisfactory explanation for 

its action,” including a “rational connection between the facts found and 

the choice made.” Id. No such analysis or rational explanation is 

provided. Instead, the Service relied solely on “population trend data” 

as the “ultimate metric” or proxy for assessing cumulative threats. ER 

125. According to the Service, because the Yellowstone grizzly 

segment’s population trend “has been relatively constant with no 

evidence to date of decline” no cumulative threat or need to analyze 

cumulative threats exists. Id. This is incorrect. 
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 The Yellowstone grizzly segment has experienced very little to no 

population growth since 2002 and likely has experienced population 

declines since 2014. JSER 752; JSER 209–10. The Service excluded the 

most recent population numbers because they were unhelpful: “Adding 

2015’s numbers would not necessary [sic] help our case.” JSER 754; see 

also JSER 755 (recognizing that adding 2015 numbers would require 

updating population data and would show a decline).  

 Further, the use of a proxy – such as population trend data used 

here – is only acceptable if the results “mirror reality.” Cf. Friends of the 

Wild Swan v. Weber, 767 F. 3d 936, 949 (9th Cir. 2014). The Service 

must show “the proxy being used is a sound substitute for the 

underlying criterion.” Ctr. for Biological Diversity v. U.S. Fish & 

Wildlife Serv., 2011 WL 73494, *4–*8 (C.D. Cal. June 8, 2011). But 

here, the population trend data relied on is not (and could not be) a 

sound substitute because it provides a retrospective rather than 

prospective (or even current) view of population status. The Service 

cannot use a rearview mirror to analyze cumulative threats.  

 Grizzly bears in the Yellowstone region are facing threats now and 

will continue to face increasing threats into the foreseeable future, 
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including threats from trophy hunting, the loss of food sources, and 

climate change. The Service’s population trend data provides no insight 

into these synergistic, future threats. Nor could it because such threats 

have yet to be fully realized or reflected in the population trend data. As 

noted by a peer reviewer: “What is unclear, however, is how a warming 

climate in this area, lower elk numbers in the [Yellowstone region], the 

continued impacts of invasive species (e.g., rainbow trout) and disease 

(whitebark pine) will synergistically impact the very complex trophic 

web in this region and affect bear numbers in the coming decades.” ER 

389. There is also a lag effect between the time the impact occurs and 

when it manifests itself in the population data. See JSER 756 

(discussing issue); JSER 757 (paper on lag effect). For “grizzly bears, it 

takes at least 6 years of monitoring as many as 30 females with radio-

collars to accurately estimate average annual population growth.” ER 

87. As such, using population trend data as a proxy for analyzing 

cumulative threats is arbitrary and contrary to the best available 

science. 
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CONCLUSION 
 

 For the forgoing reasons, this Court should either dismiss the 

appeals or affirm the district court’s judgment. 

 Respectfully submitted this 5th day of August, 2019. 
 
      /s/ Matthew Bishop                 

Matthew Bishop 
Western Environmental Law Center 
103 Reeder’s Alley 
Helena, MT 59601 
(406) 324-8011 
bishop@westernlaw.org 
 
 

      /s/ Kelly E. Nokes 
      Kelly E. Nokes 
      Western Environmental Law Center 
      208 Paseo del Pueblo Sur, #602 
      Taos, New Mexico 87571 
      (575) 613-8051 

nokes@westernlaw.org 
 
Counsel for Guardians, Plaintiffs-

 Appellees 
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