
 
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NORTH DAKOTA 

                    
       ) 
MANDAN, HIDATSA AND    ) 
ARIKARA NATION,     ) 
       ) 

Plaintiff,     ) 
       ) 
v.       )   Case No. 1:19-cv-037 
       ) 
THE UNITED STATES DEPARTMENT   ) 
OF THE INTERIOR, DAVID BERNHARDT, ) 
in his official capacity as Secretary of the Interior  ) 

      ) 
Defendants,     ) 

       ) 
and      ) 
      ) 

SLAWSON EXPLORATION COMPANY,  ) 
INC.,       ) 

     ) 
Intervenor-Defendant.    ) 

       ) 
 

FEDERAL DEFENDANTS’ REPLY IN SUPPORT OF CROSS-MOTION FOR 
SUMMARY JUDGMENT  
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I. INTRODUCTION 
This Court should reject Plaintiff’s arguments that the BLM was required to apply the 

Tribe’s 1,000-foot setback requirement to Slawson’s permits.  Plaintiff has not overcome the 

presumption that Indian tribes cannot regulate non-Indian activity on non-Indian land within a 

reservation, relying solely on conclusory assertions instead of record evidence.  Further, the BLM 

fully complied with its trust responsibilities; Plaintiff cannot demonstrate a statute that requires 

BLM to enforce tribal law on fee land that will access federal and fee minerals.  In addition, the 

Director acted properly in this case, complied with all relevant regulations, and did not abuse her 

discretion.  As explained in Federal Defendants’ Memorandum in Support of Cross-Motion for 

Summary Judgment and in Opposition to Plaintiff MHA Nation’s Motion for Summary Judgment 

(ECF No. 81), this Court should grant the defendants’ motions for summary judgment and deny 

Plaintiff’s motion. 

II. ARGUMENT 
A. Plaintiff has not shown that an exception to the Montana rule applies. 

Federal Defendants did not act arbitrarily in determining that Plaintiff does not have 

authority to regulate Slawson’s activity on fee land within the reservation boundaries.  See Fed. 

Defs.’ Mem. at 15–19.  Plaintiff contests this premise, arguing that it has jurisdiction over the 

Project under the second exception in Montana v. United States, 450 U.S. 544 (1981).  Plaintiff has 

not met its burden of establishing that the second exception applies.  See Plains Commerce Bank v. 

Long Family Land & Cattle Co., 554 U.S. 316, 330 (2008). 

Instead of pointing to evidence in the record that would meet the Tribe’s burden of showing 

the exception applies, Plaintiff relies simply on general assertions that oil spills are dangerous and 

concludes that therefore Plaintiff can regulate the siting of oil wells on fee land near the Missouri 

River.  But Plaintiff has not shown any authority for the premise that the siting of oil wells near 
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water sources automatically qualifies under the second Montana exception.  Instead, the cases 

Plaintiff cites demonstrate a substantially stronger factual showing than exists in this case.  See 

Montana v. EPA, 137 F.3d 1135, 1139–41 (9th Cir. 1998) (describing the case-specific, extensive 

record demonstrating the seriousness of impacts of the regulated activity on the applicant tribes and their 

members); see also FMC Corp. v. Shoshone-Bannock, 942 F.3d 916, 935 (9th Cir. 2019) (noting that 

its determination that the second exception was satisfied was based on “the factual findings of the 

Tribal Court of Appeals, the factual findings and conclusions of the EPA, expert testimony 

presented in the Tribal Court of Appeals, and the record as a whole.  The record contains extensive 

evidence of toxic, carcinogenic, and radioactive substances at the FMC site.”). 

In its reply brief, Plaintiff asserts that New Mexico v. Mescalero Apache Tribe, 462 U.S. 324 

(1983), should control.  462 U.S. at 330–31.  There, the Supreme Court held that the tribe had 

authority to regulate non-members hunting or fishing on tribal land.  Id.  The Court explicitly noted 

that Montana did not control the result because, “[u]nlike this case, Montana concerned lands 

located within the reservation but not owned by the Tribe or its members.”  Id.  New Mexico is thus 

irrelevant here. 

Plaintiff fixates on the idea that it had to justify the 400-foot difference between its preferred 

setback and the setback the BLM applied, instead of justifying tribal authority over the Project 

generally, but this argument is a red herring.  Plaintiff must clear the hurdle of demonstrating that it 

can exercise authority before its regulations apply.  Plaintiff argues instead that BLM must justify 

why it chose to institute only a 600-foot setback, but ignores (a) the presumption against tribal 

authority and (b) that the EA fully explains that the Project with its 600-foot setback would not have 

a significant impact on the environment.  BLM’s decision to allow a 600-foot setback is supported 

throughout the EA, the State Director’s affirmance of the Decision Record, and the extensive record 

underlying the decision.  Specifically, the EA determined that with Slawson’s use of a “closed-
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loop” drilling plan, best management practices, and Spill Prevent, Control, and Countermeasure 

plan, there would not be a significant impact on surface water resources.  AR6420–21.  In addition, 

the BLM is required to follow federal laws and regulations, not tribal law.  AR6978; see Fed. Defs.’ 

Mem. at 11–14. 

Plaintiff also appears to argue that because some federal agencies generally employ a 1,000-

foot setback from Lake Sakakawea, such a setback must have a scientific basis.  Pl.’s Opp’n at 4.  

As discussed in Federal Defendants’ opening brief, the BLM was not obligated to use the 1,000-foot 

setback.  The BLM also thoroughly explained why the 600-foot setback was justified in this case.  

In addition, however, the setbacks that Plaintiff cites do not require a 1,000-foot setback in all cases.  

The RMP, for example, does not prohibit land use within 1,000 feet of the Lake, but states that such 

use is to be “strictly controlled,” and allows land-use restrictions only if BLM “demonstrates the 

restriction [is] necessary for the protection of” the Lake.  Here, the BLM considered the evidence 

and found that a 600-foot setback was appropriate and would not result in significant impacts to 

natural resources, including Lake Sakakawea.  Plaintiff has not shown authority to regulate Slawson 

or the BLM’s conduct on fee land here. 

B. The BLM complied with its trust responsibilities. 

Plaintiff next argues that the BLM was required as part of its trust responsibilities to 

determine that Plaintiff’s regulations should control.  Pl.’s Opp’n at 11.  Plaintiff takes umbrage 

with Federal Defendants’ position that this case is about whether the BLM was required to adopt the 

Tribe’s regulations as opposed to whether the Tribe itself could assert authority over Slawson.  Id.  

But Plaintiff has taken the position previously in this case that the issue to be decided is whether the 

BLM should have required Slawson to comply with the Tribe’s laws rather than whether the Tribe 

itself could compel Slawson to comply.  For example, in opposing defendants’ motion to transfer 

the case to this district, Plaintiff stated that the case is not about “whether the Tribe would have 
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regulatory/adjudicatory authority over Slawson regarding the oil wells under Montana . . . [but] whether 

the United States had to condition a permit to drill on Slawson complying with the Tribe’s substantive 

laws.”  ECF No. 27 at 22–23.  Indeed, in its opening memorandum, Plaintiff stated that “[t]he first issue 

in this case is whether the BLM, as a condition of permitting, should have required Slawson to comply 

with the MHA Nation’s setback laws.”  Pl.’s Mem. at 12, ECF No. 75.  It stated that the BLM erred by 

“erroneously reduc[ing] the issue down to whether the Tribe would have adjudicatory authority over 

Slawson, instead of reviewing whether BLM (which had unquestioned regulatory authority) should 

require Slawson to comply with the MHA Nation’s setback laws.”  Id.  Now, Plaintiff has 

apparently changed tack, calling “truly bizarre” Federal Defendants’ assertion that the Court need 

not even decide the Montana issue because the BLM is not required to enforce tribal law.  But, 

based on Plaintiff’s own arguments, that position is correct. 

Plaintiff does not assert any authority showing that Federal Defendants’ argument that their 

trust duties are circumscribed by federal statutes is wrong.  Pl.’s Opp’n at 12.  It attempts to 

distinguish United States v. Jicarilla Apache Tribe, 564 U.S. 162, 177 (2011), which held that “[t]he 

Government assumes Indian trust responsibilities only to the extent it expressly accepts those 

responsibilities by statute.”  Pl.’s Opp’n at 11–12.  There, the Supreme Court held that common law 

principles should only be applied “where Congress has indicated it is appropriate to do so.”  

Jicarilla, 564 U.S. at 178.  While common law principles may be used “to inform [the court’s] 

interpretation of statutes and to determine the scope of liability that Congress has imposed, . . . these 

common-law principles come into play only if a plaintiff can first ‘identify a specific, applicable, 

trust-creating statute or regulation that the Government violated.’”  Flute v. United States, 808 F.3d 

1234, 1243 (10th Cir. 2015) (citing Jicarilla, 564 U.S. at 177).  Plaintiff has not identified any such 

trust-creating statute that the government violated, so common law duties are not relevant here.   
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Plaintiff also argues that Jicarilla and Navajo do not apply here because this case is brought 

under the APA rather than under the Indian Tucker Act in the Court of Federal Claims.  Pl.’s Opp’n 

at 13.  Plaintiff’s argument therefore asserts that the United States’ trust responsibilities are different 

based on the form of relief sought.  But courts have held otherwise.  The D.C. district court, for 

example, rejected the argument that “the line of cases requiring a showing that the government 

owes a specific statutory fiduciary duty is limited to damages actions brought under the Indian 

Tucker Act.”  Standing Rock Sioux Tribe v. U.S. Army Corps of Eng’rs, 255 F. Supp. 3d 101, 144 

(D.D.C. 2017).  “The problem for Standing Rock, however, is that ‘[t]he trust obligations of the 

United States to the Indian tribes are established and governed by statute rather than the common 

law.’”  Id. (quoting Jicarilla, 564 U.S. at 165).  The court relied on the D.C. Circuit’s decision in El 

Paso Nat. Gas Co. v. United States, 750 F.3d 863, 892 (D.C. Cir. 2014), which found that the D.C. 

Circuit “has ‘consistently relied on principles announced in Indian Tucker Act cases in trust cases 

not arising under the Act.’”  Id. at 145 (quoting El Paso, 750 F.3d at 895).  As the El Paso court 

held, this approach also is consistent with the APA’s “requirement that a plaintiff allege ‘that an 

agency failed to take a discrete agency action that it is required to take.’”  El Paso, 750 F.3d at 892 

(quoting Norton v. S. Utah Wilderness All., 542 U.S. 55, 64 (2004)).  The Tenth Circuit has likewise 

held that “the trust relationship between the U.S. government and Indian tribes is a creature of 

statute.”  Flute, 808 F.3d at 1243.  And the Ninth Circuit has repeatedly stated that “although the 

United States does owe a general trust responsibility to Indian tribes, unless there is a specific duty 

that has been placed on the government with respect to Indians, this responsibility is discharged by 

the agency’s compliance with general regulations and statutes not specifically aimed at protecting 

Indian tribes.”  Morongo Band of Mission Indians v. FAA, 161 F.3d 569, 574 (9th Cir. 1998); see 

also Gros Ventre Tribe v. United States, 469 F.3d 801, 812 (9th Cir. 2006) (following Morongo 
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Band).  Accordingly, Plaintiff’s argument that Jicarilla is distinguishable because this case is 

brought under the APA is meritless. 

In addition, Plaintiff’s cited case law is not germane to the issue here.  In those cases, the 

courts found that the United States had treaty obligations to tribes.  See, e.g., Parravano v. Babbitt, 

70 F.3d 539, 545 (9th Cir. 1995); Nw. Sea Farms, Inc. v. U.S. Army Corps of Eng’rs, 931 F. Supp. 

1515, 1522 (W.D. Wash. 1996) (noting the Lummi Nation's fishing rights under the treaty of Point 

Elliott).  Rights established in treaties are treated the same as statutory directives.  See Parravano, 

70 F.3d at 545 (“We have long held that when it comes to protecting tribal rights against non-

federal interests, it makes no difference whether those rights derive from treaty, statute or executive 

order, unless Congress has provided otherwise”).  But Plaintiff does not point to any treaty 

obligation that Federal Defendants violated.  In addition, the cases Plaintiff cites are from the Ninth 

Circuit, which has repeatedly held that without a specific duty, agencies discharge their trust duties 

through “compliance with general regulations and statutes not specifically aimed at protecting 

Indian tribes.’”  Gros Ventre Tribe, 469 F.3d at 812 (citing Morongo Band, 161 F.3d at 574).  

In any event, even if a trust responsibility exists with regard to Lake Sakakawea, BLM met 

its duties.  Plaintiff points to the State Director’s statement that “[t]he BLM has a trust obligation to 

protect trust resources within the Reservation boundaries. This obligation includes considering the 

environmental impacts on the trust resource and ways to mitigate those impacts.”  Pl.’s Opp’n at 15 

(quoting AR2449).  Here, the BLM fully considered the environmental impacts on the Lake and the 

ways to mitigate those impacts in the EA.  It found that with best management practices, the proposed 

action would not have significant impacts, including on Lake Sakakawea.  there would not be a 

significant impact on surface water resources.  See, e.g., AR6420–21 (finding no significant impact 

on surface water resources).  The BLM found the 600-foot setback to be appropriate.  Its 
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compliance with generally applicable statutes and determination after rigorous examination and 

conclusion that the action would not have an impact on Lake Sakakawea met its trust obligations.   

C. Federal Defendants were not required to discuss whether the Tribal setback should 
apply.  

Next Plaintiff argues that the BLM erred because it allegedly did not decide whether the 

Tribe’s setback law applied.  Pl.’s Opp’n at 15.  This argument is simply incorrect.  First, whether 

the Tribe has jurisdiction is a matter of law, not a factual decision made on a case-by-case basis.  As 

a legal matter, a Tribe does not have authority to dictate its laws to BLM.  See Defs.’ Mem. at 11.  

Thus, the agency was not required to address the Tribe’s jurisdiction in the NEPA documents, as 

Plaintiff asserts.  In addition, the agency explicitly considered and rejected the Tribe’s claim of 

jurisdiction in the State Director’s decision, as well as in the OHA decision document.  AR2449–51; 

AR6978; AR 8944–57.  For purposes of APA review, the Director’s decision is the final agency 

action being challenged.  See 5 U.S.C. § 706; 43 C.F.R. § 4.21(d).  Accordingly, to the extent the 

agency was required to address the issue, it did so before its decision became final. 

D. BLM properly applied Instruction Memorandum 2009-078. 

Plaintiff continues to argue that the decision should be vacated and remanded because BLM 

allegedly applied the wrong rubric under Instruction Memorandum 2009-078.  This argument is without 

merit.  As Federal Defendants showed in their Memorandum, the BLM applied the proper rubric and, 

even if they did not, the difference is inconsequential because the EA fully complies with NEPA.  

Plaintiff offers nothing to challenge that conclusion. 

Plaintiff makes the new argument that the BLM was required in the NEPA document not just to 

consider impacts to resources but to explicitly consider Plaintiff’s cultural connection to the waters of 

the Missouri River and the tribe’s reserved water rights.  First, Plaintiff has waived this argument, not 

only by not raising it before the agency, but in not raising it in its Complaint or opening motion for 

summary judgment.  See Friends of the Norbeck v. U.S. Forest Serv., 661 F.3d 969, 974 (8th Cir. 2011) 
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(“Failure to raise an objection before the agency results in its waiver.”); Martin v. Am. Airlines, Inc., 390 

F.3d 601, 609 n.4 (8th Cir. 2004) (“We will not consider an issue first raised in a reply brief, absent 

some reason given by the appellant for failing to raise and brief the issue in his opening brief.” 

(citing United States v. Darden, 70 F.3d 1507, 1549 n. 18 (8th Cir. 1995)). 

Second, NEPA does not contain such a requirement.  Plaintiff’s citations do not show that 

NEPA requires consideration of cultural significance.  United States v. Dion, 476 U.S. 734, 738 (1986), 

and Pyramid Lake Paiute are not NEPA cases.  Standing Rock held that the Corps had to consider the 

impact of the proposed action on the resources implicated by the tribe’s hunting and fishing rights, but 

does not state that the agency had to consider the nature and extent of the tribe’s rights, as Plaintiff 

urges.  255 F. Supp. 3d at 134; see Pl.’s Opp’n at 18.  Here, Federal Defendants considered the effects 

of the action on tribal resources, including Lake Sakakawea, in the EA and FONSI, and thus met 

NEPA’s requirements. 

Plaintiff also asserts for the first time that BLM should have considered the precedential effects 

of the decision.  Again, Plaintiff has waived this argument by not raising it before the agency, 

complaint, or even in its initial brief in this court.  It is also not clear how this claim is tied to Plaintiff’s 

assertion that the BLM violated the Instruction Memorandum, particularly because Plaintiff has not 

asserted a NEPA claim.  In any event, however, the BLM considered the cumulative impacts of this 

project with other oil and gas development in the area and determined it would not have a significant 

impact.  Nothing further was required. 

E. The RMP did not apply. 

Plaintiff again argues that the Federal Defendants should have applied the RMP to the Project.  

Pl.’s Opp’n at 21–22.  First, Plaintiff argues that the Court has only Defendants’ word that the Corps is 

the management agency for Lake Sakakawea.  Id. at 21.  The Corps, however, also stated in the record 

that “the Federal lease for this location pre-dates our Oil & Gas Mgt Plan, and the surface location is 
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private, so our stips do not apply.”  AR7098.  Setting aside that it is Plaintiff’s burden to show that the 

Federal Defendants acted arbitrarily, there is no question that the Corps manages Lake Sakakawea.  See, 

e.g., Paradigm Energy Partners, LLC v. Fox, No. 1:16-CV-304, 2016 WL 9496588, at *1 (D.N.D. Sept. 

13, 2016) (the Corps “operates Lake Sakakawea for the federal government pursuant to its authority 

under the 1944 Flood Control Act and the 1949 Takings Act.”); 

https://www.nwo.usace.army.mil/Missions/Dam-and-Lake-Projects/Missouri-River-Dams/Garrison/ 

(“The U.S. Army Corps of Engineers oversees management of the public lands and waters of Lake 

Sakakawea . . . .”).  Contrary to Plaintiff’s assertion, Federal Defendants do not argue that the Corps is 

the managing agency for the Project, only that the Corps manages Lake Sakakawea.  The federal leases 

are located under Lake Sakakawea, not under BLM-managed land, as would be required for the RMP to 

apply.  Finally, Plaintiff’s argument that BLM shifted its responsibility to the Corps is simply wrong in 

light of the BLM’s extensive examination of the Project’s impacts.  

Plaintiff relies heavily on the statement in the EA that the project “conforms to the management 

of resources described within the Oil and Gas Lease Stipulations for Montana and the Dakotas (BLM 

1987:Appendix C).”  AR6378.  Plaintiff did not raise this argument in its opening brief or before the 

agency and it is therefore waived.  Even if the Court considers it, it is insufficient either to show that the 

EA is arbitrary or that a 1,000-foot setback applies.  “Courts may not ‘flyspeck’ an agency’s 

environmental analysis, looking for any deficiency, no matter how minor.”  Nat’l Audubon Soc’y v. 

Dep’t of Navy, 422 F.3d 174, 186 (4th Cir. 2005).  In addition, as discussed above, the RMP does not 

expressly forbid all activity in the 1,000-foot zone.  See supra, Section II.A. 

F. The Director properly certified the administrative record. 

Plaintiff again argues without legal support that because the Director’s Office sent files back 

to the agency after making its decision, pursuant to its standard operating procedure, that the 

administrative record cannot be certified and the decision must be vacated.  Pl.’s Opp’n at 23–24.  

Case 1:19-cv-00037-DMT-CRH   Document 89   Filed 05/26/20   Page 10 of 13

https://www.nwo.usace.army.mil/Missions/Dam-and-Lake-Projects/Missouri-River-Dams/Garrison/


10 
 

The Director’s Office certified the record generated before the Director, and the BLM certified the 

remaining files.  The certifications are entitled to a presumption of regularity and Plaintiff has not 

shown either that documents are missing from the record or that the agency acted in bad faith.  See 

Averianova v. Holder, 592 F.3d 931, 936 (8th Cir. 2010).  There simply is no basis to vacate the 

decision here on the basis of the administrative record. 

G. The Director did not abuse her discretion. 

Finally, Plaintiff argues that the Director abused her discretion, arguing erroneously that the 

Director issued a determination without briefing.  Pl.’s Opp’n at 24.  First, there is no requirement 

that the Director take briefs before making a decision; the regulation requires only that if the 

Director assumes jurisdiction, the parties “be advised in writing of such action,” the administrative 

record be requested, and a written decision be issued.  43 C.F.R. § 4.5(c).  Second, substantive 

filings were generated before the Director, including by Plaintiff.  ECF No. 70-2.  The issues were 

also extensively briefed before the State Director and the IBLA, in addition to documents filed 

before the Director, all of which were before the Director when she made her decision.  Id.  There is 

no basis to conclude that the Director acted arbitrarily. 

H. Plaintiff’s requested remedy is unavailable. 

Plaintiff also asks the Court to order the BLM to prepare a full EIS.  As Plaintiff has not 

raised a NEPA claim, this remedy is outside the scope of their Complaint.  In addition, should the 

Court find error, the proper remedy in an APA case is to remand to the agency for reconsideration.  

5 U.S.C. § 706(2)(B).  Thus, even if the Court determines that Federal Defendants acted arbitrarily, 

it should not order BLM to prepare an EIS, but should remand the case to the agency. 

III. CONCLUSION 
For the foregoing reasons, and as stated in Federal Defendants’ Memorandum, this Court 

should deny Plaintiff’s motion for summary judgment and grant Federal Defendants’.  
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Respectfully submitted this 26th day of May, 2020.     
 
 

PRERAK SHAH 
Deputy Assistant Attorney General 
Environment & Natural Resources Division                           
 
 /s/ Devon Lehman McCune  
DEVON LEHMAN McCUNE 
Senior Attorney 
U.S. Department of Justice 
Environment & Natural Resources Division 
Natural Resources Section 
999 18th St., South Terrace, Suite 370 
Denver, CO 80202 
Tel: (303) 844-1487  
Fax: (303) 844-1350  
devon.mccune@usdoj.gov  

 
Counsel for Federal Defendant 
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Devon Lehman McCune 
Senior Attorney 
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