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MHA Nation’s suit is a moving target. Its Reply contains new challenges, new 

arguments, and new legal theories. But one thing has remained constant: MHA Nation seeks to 

avoid Montana’s central holding—that tribes cannot regulate non-Indians on private land—by 

relying on abstract and unsupported claims of danger rather than actual evidence. It then attempts 

to avoid the Agency’s1 well-supported decision by inventing a panoply of supposed procedural 

issues. The Tribe’s arguments are unavailing, and the Agency’s decision should be affirmed.  

I. MHA NATION’S WAIVED ARGUMENTS CANNOT BE CONSIDERED 

Failure to properly raise an argument before the Agency is not a mere foot fault. The 

Eighth Circuit’s waiver doctrine serves important purposes: to “protect[] administrative agency 

authority by allowing the agency to correct its own mistakes” and to “promote[] efficiency by 

resolving disputes before the agency rather than through litigation.” Friends of the Norbeck v. 

U.S. Forest Serv., 661 F.3d 969, 974 (8th Cir. 2011).  

MHA Nation raised several waived arguments—identified below—in both its Motion and 

Reply. The Court should not consider those arguments. 

II. MHA NATION’S SETBACK DOES NOT APPLY TO THE PROJECT 

A. MHA Nation Has Not Carried Its Jurisdictional Burden Under Montana. 

Montana’s basic rule is that tribes cannot regulate the actions of non-tribe members on 

private land. DE 80 at 14-15. To avoid that rule, a tribe must carry a heavy evidentiary burden to 

prove that one of two narrow exceptions apply. Id. MHA Nation fails to do so.   

 Regulation of activity “near” the Lake is not automatically valid. 

The Tribe first claims that this Court should not focus its Montana analysis on whether 

oil-related activities within 1,000 feet of the Lake generally or this Project specifically threaten 

 
1 Defined terms from Slawson’s Motion, DE 80, are used and capitalized in this Reply as well.  
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to imperil the Tribe’s subsistence. DE 87 at 1-3. The Tribe instead insists that because any oil-

related activities “near” the Missouri River “pose[] a sufficient threat,” the Tribe has unfettered 

authority to “draw the line” wherever it pleases. Id. In other words, it claims that the abstract 

danger of oil-related activities excuses the Tribe from proving that the Project risks the type of 

“catastrophic consequences” that trigger tribal jurisdiction. DE 80 at 14-15. This is wrong. 

Factually, the Tribe has not even tried to meet Montana’s evidentiary burden to support 

its proposed categorical rule. Whatever “near” the Missouri River means, the Tribe has not 

attempted to show that oil activities in that zone2 will have any impact on the MHA Nation, 

much less “imperil the subsistence” of the Tribe. DE 80 at 14. The Tribe instead simply 

proclaims that one “cannot dispute” its authority under Montana. DE 87 at 2. Such a bald claim 

is insufficient under Montana, which demands evidence to exempt the Tribe from the general 

prohibition against tribal regulation of non-Indians on non-tribal land. DE 80 at 14-15.  

The Tribe’s argument is legally flawed as well. It argues that this Court need not look to 

the effects of the Project itself or the specific activity regulated (i.e., oil-related activity within 

1,000 feet of Lake Sakakawea). But the single case it cites for this striking proposition—New 

Mexico v. Mescalero Apache Tribe—says no such thing. That case concerned the potential 

federal preemption of state regulation that is concurrent with tribal regulation. 462 U.S. 324, 333 

(1983). And unlike Montana and this case, Mescalero Apache Tribe concerned tribal authority 

on tribal land, not “lands located within the reservation but not owned by the Tribe or its 

 
2 The Tribe’s failure to define “near the Missouri River” means it could theoretically prohibit all 
oil wells within, say, 30 miles of Lake Sakakawea. This is clearly not the type of power the 
Supreme Court contemplated when it established a narrow exception to Montana’s rule against 
tribal authority over non-tribal members. DE 80 at 14-15. 
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members.” Id. at 330-31. Indeed, Mescalero Apache Tribe explicitly states that Montana “[did] 

not resolve [the] question” at issue in that case, rendering it irrelevant here. Id.3 

MHA Nation’s previously cited cases, however, are relevant, and contradict the legal 

framework MHA Nation now advocates. For example, in Attorney’s Process & Investigative 

Servs., Inc. v. Sac & Fox Tribe of Miss., the Eighth Circuit cautioned against a focus on 

“categorical elements in . . . tribal regulations” when applying Montana. 609 F.3d 927, 938 (8th 

Cir. 2010). It held instead that a Montana analysis must focus on “the circumstances of [the] 

case” and “the specific nonmember conduct alleged,” and must “tak[e] a functional view of the 

regulatory effect” on the nonmember. Id. (emphasis added). Applied here, the Agency correctly 

focused on the activity being regulated (the placement of a well pad 600 feet from the Lake) and 

the alleged impact of the proposed regulation on that activity (i.e., whether pushing the well to 

the Tribe’s 1,000-foot line is necessary to avoid “‘imperil[ing]’ the health or welfare of 

the . . . tribe.”). See DE 67-7 at 2449-50.  

Another of MHA Nation’s key cases further undercuts the Tribe’s argument. The Ninth 

Circuit’s Montana v. EPA concerned the question whether a tribe had authority over the dumping 

of pollutants into tribal waters. 137 F.3d 1135, 1138 (9th Cir. 1998). Under MHA Nation’s 

interpretation of Montana, the dangers of such dumping should have given the tribes carte 

blanche to regulate it. But the Court instead upheld EPA regulations requiring “a case-specific 

determination on the scope of each tribal applicant’s authority.” Id. at 1139 (emphasis added). 

In an effort to avoid such a case-specific analysis, the Tribe quotes Montana v. EPA for 

the following proposition: “tribes will normally be able to demonstrate that the impacts of 

 
3 The Tribe’s legal misapprehension is further illustrated by its disjointed analogy to a state 
establishing a speed limit. DE 87 at 3. Just as California cannot establish Nevada’s speed limit, 
Montana generally disallows tribal regulation over non-Indians on fee lands.  
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regulated activities are serious and substantial . . . due to [‘generalized findings’ on] the 

relationship between water quality and human health and welfare.” DE 87 at 6; 137 F.3d 1135, 

1139 (9th Cir. 1998). But these “generalized findings” have nothing to do with the case at hand. 

Putting aside that this was a rebuttable presumption that still called for case-specific 

determinations, the EPA’s findings did not concern all tribal regulations purporting to protect 

water. 137 F.3d at 1138-39. They concerned only the specific type of activity regulated by the 

Clean Water Act—the dumping of pollutants into tribal waters. Id.; DE 80 at 17. Here, no agency 

has made a similar determination about drilling and production “near” the Lake. The Tribe 

claims that such activity is nonetheless analogous to dumping pollutants in tribal waters because 

oil can “spread . . . far from the well pad.” DE 87 at 7. But that vague and abstract assertion is 

hardly evidence that oil-related activity “near” the Lake will result in pollutants reaching the 

Lake, much less in a sufficient quantity and manner to “imperil the subsistence” of the Tribe.  

 The Project does not imperil the Tribe’s subsistence. 

MHA Nation next attempts to meet its Montana burden. But the minimal evidence the 

Tribe now cites—even if it could be considered—falls far short of proving the Project imperils 

the Tribe’s subsistence, much less that BLM lacked a rational basis for concluding otherwise. 

First, the supposed 1,000-foot setbacks adopted by various federal agencies do not 

support the Tribe’s regulation. DE 87 at 2-6. For one, none are actually “setbacks.” Each permits 

oil-related activity within 1,000 feet of the Lake. DE 80 at 32-35. Additionally, the Tribe’s 

argument assumes a false equivalence between agency policies and tribal regulations. The 

federal agencies in question can establish policies for any number of reasons, including, for 

instance, protecting species like the Piping Plover. DE 80 at 34. They need not, and indeed have 

not, set such policies based on findings that oil-related activity within 1,000 feet of the Lake 
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would result in “catastrophic consequences” to or “imperil the subsistence” of MHA Nation. The 

so-called “setbacks” do not support the Tribe’s jurisdictional claim.  

Second, the Tribe contends that a prior spill by Slawson justifies its jurisdiction. DE 87 at 

8. Not only was this argument waived, DE 80 at 20, but it also does not support the Tribe’s 

jurisdiction. The Tribe offers no evidence that the spill had any effect whatsoever on anyone’s 

health or that a similar “spill” would pose any health risk. In truth, the record reveals that “no 

injuries happened as a result of the spill” and “[i]t was cleaned up.” DE 67-16 at 6501. 

More fundamentally, the Agency was fully aware of the 2012 spill, DE 67-16 at 6501, 

but still determined, in its expert judgment, that the Project is safe. DE 80 at 15-16. That is 

hardly surprising given the Tribe’s admission that “waivers [to its setback] were liberally 

granted,” DE 87 at 3, and that “[p]arties can disagree regarding how close wells could safely be 

sited.” DE 87 at 2. There are already numerous wells closer than 1,000 feet to the Lake. DE 68-

16 at 9502-07. Many appear to access tribal minerals, and some such wells are even closer to the 

Lake than the Project itself. Id. at 9504. The Agency’s decision was fully justified. 

B. The Tribe’s Attempts To Avoid Montana Are Unavailing. 

The Tribe continues to assert two additional, procedural arguments: (1) that BLM’s “trust 

obligations” prohibit the Project and (2) that BLM should have and did not assess whether the 

Tribe has jurisdiction over the Project. DE 87 at 11-16. These arguments remain unavailing. 

First, the Tribe puts forth a lengthy argument that BLM’s trust obligations exceed those 

codified by statute. DE 87 at 11-15. There is no need to reach that question. Even if the Tribe 

were right, MHA Nation clarified in its Reply that it merely wants BLM to “enforce the MHA’s 

jurisdiction” and “to protect trust resources within the Reservation boundaries.” DE 87 at 15. The 

Tribe has no jurisdiction here, and BLM did evaluate the Project’s potential impact on trust 

resources. DE 80 at 14-16, 24-25. Any BLM “trust obligations” were therefore fulfilled. 
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Second, MHA Nation claims the Agency did not evaluate the Tribe’s jurisdiction. The 

Tribe waived this argument. DE 80 at 25. It now claims that it “could not have made this specific 

line of argument until it was able to review the administrative record, which included internal 

communications.” DE 87 at 16. But MHA Nation did not need those communications to assert 

this argument. Its claim is that the EA, FONSI, and Decision Record did not adequately discuss 

the Tribe’s jurisdiction. Id. The Tribe has always had access to those documents. DE 68 at 7278. 

Regardless, on the merits MHA Nation does not even mention the BLM State Director’s 

decision, which clearly considers and rejects the Tribe’s jurisdictional claim: 

The Tribe has not presented any evidence of why a 600-foot setback compared to 
a 1,000 foot setback, would threaten the ‘health or welfare of the tribe.’ The basic 
rule of Montana is that tribes are without jurisdiction to adjudicate or regulate the 
activities of nonmembers of the tribe. The Montana rule, therefore, and not its 
exceptions, applies to this case.  
 

DE 67-7 at 2449. Thus, even if it were correct that the BLM did not analyze whether MHA 

Nation had jurisdiction over the Project prior to issuing the EA, FONSI, and Decision Record (it 

is not), BLM unequivocally addressed that issue upon review of MHA Nation’s challenge.  

III. BLM’S NEPA ANALYSIS WAS PROPER 

MHA Nation claims that the Agency’s NEPA analysis did not adequately consider the 

Project’s impact on the Tribe’s water rights, its cultural impact, and its precedential effect. MHA 

Nation waived these challenges, but they also fail on their merits.  

A. MHA Nation Waived Its NEPA Arguments. 

MHA Nation waived its challenge to the Agency’s NEPA analysis by failing to raise it 

with the State Director. DE 80 at 27. The Tribe suggests otherwise, claiming to have preserved 

the argument by challenging BLM’s supposed failure “to consider the Tribe’s water intakes.”4 

 
4 The Tribe wrongly contends that “no objections were raised” to its belated NEPA challenge. 
DE 87 at 20. Slawson argued waiver in front of the Agency. DE 68-8 at 8543. The Tribe further 
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DE 87 at 20. That is hardly enough. While MHA Nation’s challenge in front of the State Director 

offhandedly refers to BLM’s consideration of the Tribe’s drinking water and the Lake’s cultural 

importance, it nowhere mentioned NEPA or the “hard look” it requires. DE 67-7 at 2438-46. 

Regardless of whether MHA Nation preserved those arguments, it most certainly did not 

preserve its challenge based on the Project’s “precedential effect.” DE 87 at 18-19. The Tribe 

said nothing about “precedential effect” to the State Director, DE 67-7 at 2438-46, and its own 

description of its NEPA challenge in its reply to the OHA Director did not mention “precedential 

effect.” DE 68 at 7134 (“MHA Nation is concerned with the lack of analysis in BLM’s EA, 

FONSI and DR regarding applicable lake setback requirements to prevent impacts to water, 

natural and cultural resources.”). Not only did the Tribe fail to raise this challenge in front of the 

Agency, but it also did not make the argument in its Motion in this case. DE 74 at 24-29. The 

argument is meritless, but this Court need not consider it because of the Tribe’s waiver. See 

Dep’t of Transp. v. Public Citizen, 541 U.S. 752, 764 (2004) (parties must “structure their 

participation so that [they] alert[] the agency to the parties’ position and contentions in order to 

allow the agency to give the issue meaningful consideration”); S & W Mobile Home & RV Park, 

LLC v. B&D Excavating & Underground, LLC, No. 1-17-CV-9, 2017 WL 3129752, at *9 n.4 

(D.N.D. July 21, 2017) (arguments raised for the first time in reply are waived). 

B. BLM Correctly Applied IM 2009-078. 

The Tribe is wrong on the merits, too. It first defends its claim that BLM should have 

applied its “Situation 3” framework for a NEPA analysis, which applies to projects whose 

location is determined by the location of Federal minerals. The Tribe claims that its record 

 
claims that the IBLA explicitly found the Tribe’s NEPA argument to be “properly presented and 
preserved.” DE 87 at 20. That too is incorrect. An Administrative Judge deciding the Tribe’s 
motion for a stay discussed the Tribe’s NEPA argument, but he did not mention the issue of 
waiver. DE 68 at 6997-7007. The OHA Director did not either. DE 68-4 at 8326-35. 
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citations show that “the project could not be moved further back from [the Lake] due to, or but 

for, federal mineral[s].” DE 87 at 17. The Tribe again misses the point. The Tribe’s citations 

show that moving the well pad could have diminished Slawson’s recovery of Federal minerals. 

But that is not the relevant question. A “Situation 3” analysis is only appropriate if a “reasonable 

operator” would have chosen a different location “to reach only non-Federal minerals.” DE 80 at 

27-29. Here, there are state and private minerals further from shore than the Federal minerals, so 

a reasonable operator accessing only those non-Federal minerals would not have chosen a 

different location further away from the Lake. Id. This, therefore, is not a “Situation 3” project. 

C. BLM’s NEPA Analysis Was Sufficient Under “Situation 3.” 

Even if this were a “Situation 3” case, BLM’s NEPA analysis would have been sufficient. 

DE 80 at 29-32. As noted above, MHA Nation identifies two issues BLM supposedly failed to 

analyze that the Tribe can conceivably argue it did not waive. But BLM did analyze those issues. 

Regarding the Tribe’s “water intake,” MHA Nation concedes that BLM analyzed the 

Project’s impact on the Lake, but claims that “[i]t is not enough” to “consider general impacts to 

‘water’ when these specific waters . . . provide the economic, cultural, and environmental 

lifeblood for the Nation.” DE 87 at 18. The case law the Tribe cites, however, contradicts its 

position. In Standing Rock Sioux Tribe v. U.S. Army Corps of Eng’rs, a tribe argued that a NEPA 

analysis concerning resources to which it had treaty rights must include an “existential analysis” 

that takes account of “the fundamental rights of a people tied to a place since time immemorial.” 

255 F. Supp. 3d 101, 131 (D.D.C. 2017). The Court disagreed, finding that NEPA does not 

demand an “existential-scope analysis,” and that “it is sufficient that the agency adequately 

analyze impacts on the resource covered by a given treaty.” Id. Applied here, the Agency 

fulfilled its obligation by assessing the Project’s potential impacts on the “resource” at issue (the 

Lake) and did not need to take account of its existential importance to the Tribe.  
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The Agency also took adequate account of potential cultural impacts. The EA contains a 

detailed discussion of the Project’s potential cultural impact. DE 80 at 31. The Agency tried 

multiple times to get the Tribe’s feedback regarding the Project’s cultural impact, without 

success. Id. MHA Nation does not even mention these facts, much less rebut them.  

IV. BLM’S RMP NEITHER APPLIES TO NOR PROHIBITS THE PROJECT 

MHA Nation next contends that the Agency’s RMP—which discusses possible regulation 

of land use closer than 1,000 feet to the Lake—applies. The Tribe bases its argument on the 

inclusion of a section in the EA entitled “Conformance With Applicable Resource Management 

Plan.” DE 87 at 21. But this is a section that BLM includes in all of its NEPA analyses, and thus 

is not an indication that BLM believed the RMP applies to this project. See https://www.blm.gov 

/sites/blm.gov/files/uploads/Media_Library_BLM_Policy_Handbook_h1790-1.pdf (“[T]he BLM 

includes within all its NEPA documents a statement about the conformance of the proposed 

action and alternatives with the existing land use plan.”). Regardless, the State Director, upon 

review of the Project, rightly concluded that the RMP does not apply. DE 80 at 32-33. The Tribe 

does not (and cannot) contradict the State Director’s analysis.  

Further, the Project is in conformance with the RMP. DE 80 at 33. The RMP allows land 

use within 1,000 feet of the Lake if it is “strictly controlled,” and only allows BLM to impose 

land-use restrictions that are “necessary for the protection of the Lake.” Id. Here, BLM strictly 

controlled the Project and concluded that it would have “no effect on surface water quality.” DE 

80 at 15. The Tribe claims BLM failed to provide “examples as to the strict controls,” but that is 

not so. DE 87 at 22. The EA has an entire appendix dedicated to Slawson’s “Best Management 

Practices, Applicant-Committed Measures, and Mitigation Measures.” DE 67-15 at 6362-68.  

The Tribe finally argues that Slawson and BLM are trying to have it both ways by 

arguing both (a) that the RMP does not apply because the U.S. Army Corps of Engineers 
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(“USACE”) is the managing agency of Lake Sakakawea, and (b) a USACE policy does not apply 

to the Project. DE 87 at 22. There is no contradiction. The USACE can be the managing agency 

for the Lake without one of its policies applying to the Project. And indeed, the USACE 

confirmed that was the case. DE 80 at 34.  

V. THE OHA DIRECTOR DID NOT ABUSE HER DISCRETION 

MHA Nation’s Reply largely rehashes its arguments regarding the OHA Director’s 

supposed abuse of her discretion. Those arguments remain unavailing. DE 80 at 35-37. But the 

Tribe does raise one new argument. It claims the OHA Director erred when she relied on Judge 

Hovland’s related opinion for guidance because he “was focused on the standard for instituting 

injunctive relief, not [the] merits of the case which had not been fully briefed.” DE 87 at 24.  

The OHA Director’s references to Judge Hovland’s opinion do not constitute an abuse of 

discretion. First, she did not defer to Judge Hovland. She simply found that his opinion provided 

“instructive guidance” because of “overlap[ping]” issues, and merely “bolstered” her decision. 

DE 68-4 at 8333-34. Second, she was correct that there is substantial overlap between Slawson’s 

suit for injunctive relief and this administrative action. In considering the suit, Judge Hovland 

was obligated to consider Slawson’s “probability of success on the merits,” which in turn 

required him to assess the Tribe’s theory of jurisdiction under Montana. Id. at 8059-63. The 

OHA Director was therefore correct that Judge Hovland’s cogent analysis was instructive.  

CONCLUSION 

The Agency (and Judge Hovland) got it right. This Court should therefore affirm the 

Agency’s approval of Slawson’s permits.  
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