
  

 IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NORTH DAKOTA 

                    
       ) 
MANDAN, HIDATSA AND    ) 
ARIKARA NATION,     ) 
       ) 

Plaintiff,     ) 
       ) 
v.       )   Case No. 1:19-cv-037 
       ) 
THE UNITED STATES DEPARTMENT   ) 
OF THE INTERIOR, DAVID BERNHARDT, ) 
in his official capacity as Secretary of the Interior  ) 

      ) 
Defendants,     ) 

       ) 
and      ) 
      ) 

SLAWSON EXPLORATION COMPANY,  ) 
INC.,       ) 

     ) 
Intervenor-Defendant.    ) 

       ) 
 

FEDERAL DEFENDANTS’ MEMORANDUM IN SUPPORT OF CROSS-MOTION FOR 
SUMMARY JUDGMENT AND IN OPPOSITION TO PLAINTIFF MHA NATION’S 

MOTION FOR SUMMARY JUDGMENT 
 

I. INTRODUCTION 
Federal Defendants the United States Department of the Interior (the “Department”) and 

David Bernhardt hereby file this brief in support of their cross-motion for summary judgment 

and in opposition to Plaintiff MHA Nation’s Motion for Summary Judgment (ECF No. 73).  The 

Bureau of Land Management (“BLM”) approved eight Applications for Permit to Drill (“APDs”) 

filed by Slawson Exploration Company to access private and federal minerals, including federal 

minerals beneath the bed of Lake Sakakawea, from a well pad on private, non-Indian land 

located within the boundaries of the Fort Berthold Indian Reservation.  The BLM prepared an 

Environmental Assessment (“EA”) examining the environmental impacts of the proposed action 

and determined that it was not likely to cause significant impacts.  In the EA, the BLM 

Case 1:19-cv-00037-DLH-CRH   Document 81   Filed 04/13/20   Page 1 of 31



  

2 
 

 determined that siting the well pad approximately 600 feet from the lake would appropriately 

protect resources, including Lake Sakakawea.  The administrative record supports Federal 

Defendants’ decision, and they are entitled to summary judgment on Plaintiff’s claim. 

Plaintiff’s arguments that the BLM was required to apply the Tribe’s 1,000-foot setback 

requirement to Slawson’s permits should be rejected.  The BLM, as a federal agency, is not 

required by the Tribe’s constitution or any other law to apply tribal law to wells on fee land that 

will access federal and fee minerals.  The BLM also fully complied with its trust duties by 

analyzing the impacts of the Project and determining it would not have a significant impact on 

the environment, including on Lake Sakakawea.  The record does not support the Tribe’s 

assertion that the 1,000-foot setback, as opposed to the 600-foot setback imposed, is necessary to 

protect resources.  Nor was the BLM required to institute the setback requirements of other 

federal agencies that do not have jurisdiction over the Project.  The BLM also properly applied 

its Instruction Memorandum and undertook an appropriate NEPA analysis.  In addition, the 

Director of the Office of Hearings and Appeals (“Director”) acted in accordance with the law 

when she assumed jurisdiction over the case and in issuing her decision.  As explained further 

below, Federal Defendants request that the Court grant their motion for summary judgment and 

deny Plaintiff’s. 

II. STATEMENT OF MATERIAL FACTS 

Plaintiff’s claims are brought pursuant to the Administrative Procedure Act (“APA”).  

Compl. ¶ 2, ECF No. 1.  Under the APA, this Court’s review of the merits should generally be 

limited to a review of the administrative record underlying the decision at issue.  Newton Cty. 

Wildlife Ass’n v. Rogers, 141 F.3d 803, 807 (8th Cir. 1998) (citing Camp v. Pitts, 411 U.S. 138, 

142 (1973) (per curiam)).  As such, the facts are contained in the administrative record and the 

Court may not “find” underlying facts.  Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).  The 
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 only issues presented are issues of law.  See Lujan v. Nat’l Wildlife Fed’n, 497 U.S. 871, 883 

(1990).  As a result, there are no material facts in dispute, and the only issues presented for this 

Court are questions of law.  5 U.S.C. § 706; see also Citizens to Pres. Overton Park v. Volpe, 

401 U.S. 402, 416 (1971) , abrogated on other grounds by Califano v. Sanders, 430 U.S. 99, 

104, 107 (1977); Lujan, 497 U.S. at 883–84;.   

Therefore, the Court should not base its decision on findings of undisputed material facts 

but rather determine as an issue of law whether the agency’s decision, based on the record, was 

within its authority, considered the relevant factors, and involved no clear error in judgment.  

See, e.g., Fla. Power & Light Co. v. Lorion, 470 U.S. 729, 743-44 (1985); Overton Park, 401 

U.S. at 416.  Federal Defendants recognize that the statement of facts is useful to the Court, 

however, and required by the local rules and therefore including the following statement of facts 

and response to Plaintiff’s statement of material facts not in genuine dispute. 

A. Slawson’s Applications for Permit to Drill 

Slawson submitted six APDs to the BLM for the Torpedo Project from May 31 to August 

2, 2011, and two additional APDs on June 2, 2015.  AR6375.  The APDs were for proposed 

exploratory oil and gas wells on a single well pad in Mountrail County, North Dakota, on the 

southern end of a peninsula that extends into a bay of Lake Sakakawea.  Id.  The well pad is 

located on fee land within the Fort Berthold Indian Reservation (the “Reservation”).  Id.  The 

wells are intended to access federal lease areas located beneath the bed of Lake Sakakawea, to 

which no surface area is attached.  Id.  Thus, drilling is not practical or allowed; instead, the 

minerals will be accessed through horizontal directional drilling from the well pad located on 

private, non-Indian land.  Id.   
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 B. The Department’s administrative process 

After receiving the APDs and certification of the surface owner’s agreement, the BLM 

North Dakota Field Office issued a notice of intent to prepare an EA.  AR6378.  The BLM held a 

thirty-day scoping period, which it then extended upon request an additional thirty days.  Id.  The 

BLM consulted with a number of tribes, individuals, organizations, and agencies during this 

time.  AR6381–83.  Notably, the BLM completed consultation with the Fort Berthold Indian 

Reservation, provided the Tribe with copies of the EA, and held multiple meetings to discuss any 

concerns.  AR6383.  The BLM also sent two letters to the Tribal Historic Preservation Office, 

but did not receive a response.  Id.  The BLM then issued a draft EA for review and public 

comment.  Id.   

On March 10, 2017, the BLM North Dakota Field Manager analyzed the potential 

impacts of the wells in an EA, and determined that the wells would not have a significant impact 

on the human environment.  See AR6375–6498; AR6509–12.  The EA examined Slawson’s 

proposed well pad location, but determined after coordination with the United States Fish and 

Wildlife Service (“FWS”) that the pad location should be moved an additional 300 feet back 

from Lake Sakakawea “to minimize impacts on piping plovers and other species and habitats 

provided by Lake Sakakawea and its environs.”  AR6384.  The EA also considered two 

additional alternatives, but rejected them from further study.  Id.   

The EA considered the impacts of the proposed project on the affected environment, 

including on water, air quality, and cultural resources.  See AR6409–80.  With regard to water 

resources, the EA determined that with Slawson’s use of a “closed-loop” drilling plan, best 

management practices, and Spill Prevent, Control, and Countermeasure plan, there would not be 

a significant impact on surface water resources.  AR6420–21.  The EA also examined the 

cumulative impacts of the project with other oil and gas development in the area.  AR6476–88.  
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 The EA found, inter alia, that there would not be cumulative impacts on water resources, 

including Lake Sakakawea.  AR6480.  Accordingly, the North Dakota Field Office of the BLM 

issued a Decision Record and Finding of No Significant Impact approving Slawson Exploration 

Company’s eight APDs.  AR6509–15. 

On April 11, 2017, Plaintiff requested State Director Review of the BLM’s decision, and 

the State Director affirmed the Field Office’s decision on April 24, 2017.  See State Director’s 

Decision, AR2447–61.  On May 24, 2017, Plaintiff filed a Notice of Appeal and Petition for Stay 

with the Interior Board of Land Appeals (“IBLA”).  AR1072.  The IBLA granted Slawson’s 

motion to intervene in the IBLA appeal, and Plaintiff, Slawson, and the BLM filed briefs on 

Plaintiff’s Petition for Stay.  AR9624; AR7395–7550; AR10657–61; AR10662–64; AR 10630–

56.  The IBLA is part of the Office of Hearings and Appeals, and its regulations direct that the 

IBLA “shall grant or deny” petitions for stay within forty-five days of the expiration of the 

period for Filing a Notice of Appeal.  43 C.F.R. § 4.21(b)(4).  The forty-five day period ended on 

July 10, 2017, without any action by the IBLA.  On August 9, 2017, the IBLA issued an order 

granting the MHA Nation’s Petition for Stay.  AR6997–7007.  The order stated that the MHA 

Nation’s Petition for Stay raised “multiple legal issues of first impression,” including whether the 

BLM was required to apply tribal law to its approval of the APDs.  AR7006.  The order also 

mistakenly stated that the APDs were seeking to access minerals held in trust for the MHA 

Nation.  AR6998.   

On August 11, 2017, Slawson filed a complaint in this Court against the United States 

Department of the Interior, the Secretary of the Interior in his official capacity, the IBLA, and 

IBLA Administrative Judge James Jackson in his official capacity, challenging the IBLA’s stay 

order.  Slawson Expl. Co. v. U.S. Dep’t of the Interior (Slawson), Case No. 1:17-cv-00166-DLH-
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 CSM (D.N.D. filed Aug. 27, 2017).  The Court granted Slawson’s motion for a temporary 

restraining order on August 15, 2017, finding that Slawson had a likelihood of success on the 

merits of its argument that “the MHA Nation does not have jurisdiction over Slawson or the 

BLM with regard to non-tribal land.”  Slawson, ECF No. 11 at 9.  The Court also agreed with 

Slawson that “the BLM has no obligation to enforce or recognize tribal law when making federal 

decisions affecting non-Indian lands.”  Id.   

The parties agreed to allow the TRO Order to stay in place until October 31, 2017, and 

requested a stay of the proceedings, which the Court granted.  Slawson, ECF Nos. 16, 18.  The 

MHA Nation intervened in the case.  ECF Nos. 20, 26, 27.   

On September 28, 2017, the BLM submitted a Petition for Director’s Review and Brief in 

Support, requesting that the Director review and reverse the IBLA stay, take jurisdiction over the 

appeal, and render the final decision in the administrative matter.  BLM’s Petition for Director 

Review and Brief in Support, AR9352–521.  It argued that the IBLA’s stay order relied on the 

factually incorrect assumption that Slawson was seeking to access Indian trust minerals and 

rejected well-established Federal Indian law principles on tribal jurisdiction.  AR9353–54.  

On October 12, 2017, the MHA Nation moved to dismiss Slawson’s complaint and to 

dissolve the Court’s order granting a TRO.  Slawson, ECF No. 28.  On November 27, 2017, this 

Court granted Slawson’s motion for a preliminary injunction and denied MHA Nation’s motion 

to dismiss.  Slawson, ECF No. 48.  The Court again found that Slawson had a likelihood of 

success on its claims and that “the BLM has no obligation to enforce or recognize tribal law 

when making federal decisions affecting non-Indian lands.”  Id. at 18.  The Court entered an 

order enjoining the Federal Defendants from enforcing the IBLA’s August 9, 2017, Order 

staying the APDs.  Id. at 22. 
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 On October 13, 2017, the Director assumed jurisdiction from IBLA over the appeal under 

43 C.F.R. § 4.5(b).  AR8326–35.  On March 22, 2018, the Director issued an order affirming the 

BLM’s decision and overturning the IBLA’s stay order.  AR8326–49.  The Director determined 

that the IBLA’s stay order was in error.  The Director held that the IBLA erred in failing “to 

appropriately consult, research, and analyze legal authority established by the Interior Board of 

Indian Appeals, another OHA appeals board.”  AR8330.  The Director also found that the 

IBLA’s Stay Order was untimely, as it acted outside the specified forty-five-day timeline.  

AR8331.  The Director noted that she had reviewed the filings and the administrative record, and 

considered all of MHA Nation’s arguments, as well as this Court’s decision on Slawson’s motion 

for a preliminary injunction.  AR8333–34.  She denied the MHA Nation’s motion for 

reconsideration of her assumption of jurisdiction, vacated the IBLA Stay Order, and affirmed the 

BLM decision.  AR8334–35. 

Plaintiff then filed a Complaint in the United States District Court for the District of 

Columbia.  Plaintiff’s Complaint raises one cause of action for violation of the Administrative 

Procedure Act (“APA”), 5 U.S.C. § 706.  Plaintiff alleges that the BLM was required to apply 

the MHA Nation’s setback law to the Project and deny the APDs.  Compl. ¶ 72.  It also asserts 

that the Director’s Decision failed to consider the substantial arguments before the IBLA and the 

Director, including the Department’s treaty obligations to the MHA Nation and the MHA 

Nation’s jurisdiction over activities on fee land within the Reservation.  Id. ¶ 71. 

Slawson moved to transfer the case to this Court and Federal Defendants joined that 

motion.  On February 5, 2019, the D.C. district court transferred the case.  On February 14, 2020, 

Plaintiff filed a motion for summary judgment.  ECF No. 73. 
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 C. MHA Nation’s Setback  

On August 9, 2012, the MHA Nation passed Resolution No. 12-087-VJB, titled The 

Missouri River, Badlands and Sacred Sites Protection Act.  That resolution required a “one half 

mile” (2,640-foot) setback from the Missouri River.  AR7406–08.  Three months later, the Tribe 

amended the resolution and extended it to Lake Sakakawea, clarifying that “a variance may be 

granted and still comply with the purpose of the Act.”  AR7410.  In February 2017, 

approximately a month before the BLM issued its final EA and approved Slawson’s APDs, the 

Tribe passed Resolution 17–038, which stated that “[i]n no event shall a setback of less than 

1000 feet be allowed.”  Id. at 7414.   

III. STANDARD OF REVIEW 

For review under the APA, Plaintiffs must identify “agency action” — defined as “the 

whole or a part of an agency rule, order, license, sanction, relief, or the equivalent or denial 

thereof,” 5 U.S.C. § 551(13) — that is “final,” meaning that it has “a ‘direct and 

immediate . . .  effect on the day-to-day business’ of the party challenging it.”  Nat’l Ass’n of 

Home Builders v. U.S. Army Corps of Eng’rs, 417 F.3d 1272, 1278 (D.C. Cir. 2005 (quoting 

FTC v. Standard Oil Co., 449 U.S. 232, 239 (1980)); Bldg. & Const. Trades Dep’t, AFL-CIO v. 

Solis, 600 F. Supp. 2d 25, 36–37 (D.D.C. 2009).   

The APA imposes a narrow and highly deferential standard of review limited to a 

determination of whether the agency acted in a manner that was “arbitrary, capricious, an abuse 

of discretion or otherwise not in accordance with law.” 5 U.S.C. § 706(2)(A); see Overton Park, 

401 U.S. at 416; Iowa Dep’t of Human Servs. v. Ctrs. for Medicare & Medicaid Servs., 576 F.3d 

885, 888 (8th Cir. 2009).  The party bringing an APA case bears the burden of demonstrating 

that the agency’s actions were arbitrary and capricious.  Guar. Sav. & Loan Ass’n v. Fed. Home 

Loan Bank Bd., 794 F.2d 1339, 1342–43 (8th Cir. 1986).  The APA directs the court to “review 
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 the whole record or those parts of it cited by a party”; thus, the court’s review is limited to the 

administrative record before the agency decisionmaker.  5 U.S.C. § 706; Fla. Power & Light Co., 

470 U.S. at 743; Camp, 411 U.S. at 142. 

When evaluating a challenge to agency action, the Eighth Circuit has directed that “great 

deference should be accorded an administrative agency’s interpretation of its own regulations.”  

Moore v. Custis, 736 F.2d 1260, 1262 (8th Cir. 1984) (citations omitted).  An agency’s 

interpretation of its own regulations controls unless it is plainly erroneous or inconsistent with 

the regulations.  Shalala v. St. Paul-Ramsey Med. Ctr., 50 F.3d 522, 527-28 (8th Cir. 1995).  

Deference is particularly appropriate when questions of scientific methodology are involved.  

Friends of Boundary Waters Wilderness v. Dombeck, 164 F.3d 1115, 1130 (8th Cir. 1999).  

When resolution of the issues involves primarily issues of fact and “requires a high level of 

technical expertise,” it “is properly left to the informed discretion of the responsible federal 

agencies.”  Kleppe v. Sierra Club, 427 U.S. 390, 412 (1976). 

Summary judgment is appropriate when “there is no genuine dispute as to any material 

fact and the movant is entitled to a judgment as a matter of law.”  Fed. R. Civ. P. 56; Anderson v. 

Liberty Lobby, Inc., 477 U.S. 242, 247 (1986).  Because the court need not and, indeed, may not, 

“find” underlying facts, there are no material facts essential to the court’s resolution of this 

action.  See Celotex, 477 U.S. at 322; Lujan 497 U.S. at 883.  Because an administrative review 

proceeding such as this one does not implicate the possibility of a trial, if the Court were to 

conclude from a review of the administrative record that the agency’s decision was arbitrary or 

capricious, the remedy would be to remand the matter for reconsideration.  Vt. Yankee Nuclear 

Power Corp. v. Nat. Res. Def. Council, Inc., 435 U.S. 519, 549 (1978); Camp, 411 U.S. at 143. 
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 IV. ARGUMENT 

Federal Defendants are entitled to summary judgment.  The BLM properly applied its 

own regulations and is not required to follow tribal law where the project in question is on non-

Indian land and accessing non-Indian minerals.  The Tribe’s constitution cannot give it authority 

to regulate the Federal Defendants.  Only Congress could give such authority, and no statute 

requires that the BLM either incorporate the Tribe’s setback requirement or impose its own 

1,000-foot requirement.  In addition, since this case involves federal, and not tribal, regulation of 

drilling activities, no issue regarding tribal authority of any kind, including tribal authority over 

nonmember activities on nonmember-owned fee lands within the Reservation, is relevant.  The 

Supreme Court’s Montana jurisprudence1 — which addresses only tribal exercises of jurisdiction 

and in no way limits or prescribes federal authority in Indian country — is thus inapplicable to 

these facts.   

Nevertheless, to the extent that the Court’s view is that the case involves tribal regulation 

of non-Indians within the Reservation boundaries and the Montana test analysis is thus relevant, 

the particular facts in this case fall within the general rule that tribes do not have authority over 

nonmember activities occurring on nonmember-owned fee land within the Reservation.  Plaintiff 

has not carried its burden to show that an exception to this rule applies.  Plaintiff also has not 

shown that the BLM was required to use setback requirements from other federal agency 

management plans that do not apply to the land in question.   

In addition, the Director acted appropriately here in exercising her discretion to assume 

jurisdiction over the case, and her decision was in accord with the APA and relevant regulatory 

requirements. 

                                                 

1 Montana v. United States, 450 U.S. 544 (1981). 

Case 1:19-cv-00037-DLH-CRH   Document 81   Filed 04/13/20   Page 10 of 31



  

11 
 

 A. The BLM is not required to implement the Tribe’s setback requirement. 

According to Plaintiff, the BLM’s trust duties require it to recognize and enforce the 

MHA Nation’s laws, including the 1,000-foot setback, even for non-Indian activity on fee land.  

Mem. in Supp. of Pl.’s Mot. for Summ. J. at 12–13, ECF No. 75 (“Pl.’s Mem.”).  The Tribe 

argues that its constitution gives it authority over all land within the reservation boundaries and 

the Department’s approval of the constitution now requires the BLM to abide by tribal law.  Id.  

This argument does not withstand scrutiny.   

As an initial matter, the parameters of the United States’ trust duties are defined by 

federal statutes.  See United States v. Jicarilla Apache Nation, 564 U.S. 162, 173–74 (2011) 

(citing United States v. Navajo Nation, 537 U.S. 488, 506 (2003)).  The BLM has extensive 

regulations and statutes that protect Indian interests and ensure that its trust obligations to the 

Tribe are fulfilled.  Plaintiff does not identify a single statute that either requires the BLM to 

impose a 1,000-foot setback under the circumstances here or to implement tribal ordinances on 

non-Indians on fee land within the boundaries of a reservation.  Without such a statute, Federal 

Defendants have not violated an enforceable trust duty.   

In addition, Plaintiff cannot show a violation of trust duties here.  The BLM considered 

the environmental impacts of the project and determined that a 600-foot setback in this case 

would not have a significant impact on the environment, including Lake Sakakawea.  See, e.g., 

AR6417–20; AR6480.  Nowhere does Plaintiff explain, much less demonstrate, why the current 

setback is inadequate but a 1,000-foot setback would protect tribal resources.  Federal 

Defendants met their trust obligations by complying with the relevant statutes and regulations. 

In addition, however, a tribal constitution or other tribal law cannot give the Tribe 

regulatory authority over the federal government.  See Pl.’s Mem. at 13.  As a matter of law, 

federal law supersedes tribal law.  See United States v. Anderson, 625 F.2d 910, 916 (9th Cir. 
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 1980) (“Moreover, no provision in a tribal constitution could limit the taxing power of the United 

States, a superior sovereign, any more than such a provision in a state constitution could.”).  

Congress has plenary power over Indian relations, and has broadly delegated such power to the 

Department.  See Cotton Petroleum Corp. v. New Mexico, 490 U.S. 163, 192 (1989); 25 U.S.C. 

§ 2 (stating that Department has “the management of all Indian affairs and of all matters arising 

out of Indian relations”); 25 U.S.C. § 9 (“The President may prescribe such regulations as he 

may think fit for carrying into effect the various provisions of any act relating to Indian affairs, 

and for the settlement of the accounts of Indian affairs.”); James v. U.S. Dep’t of Health & 

Human Servs., 824 F.2d 1132, 1138 (D.C. Cir. 1987) (“Congress has specifically authorized the 

Executive Branch to prescribe regulations concerning Indian affairs and relations.”).  Federally 

recognized Indian tribes are quasi-sovereign entities that “‘retain inherent sovereign power,’” the 

boundaries of which “are established by federal law, a source of law external to the 

tribes.”  Attorney’s Process & Investigation Servs., Inc. v. Sac & Fox Tribe of Miss. in Iowa, 609 

F.3d 927, 938 (8th Cir. 2010) (quoting Montana, 450 U.S. at 565 and citing Nat’l Farmers Union 

Ins. Cos. v. Crow Tribe of Indians, 471 U.S. 845, 852 (1985)).  Plaintiff points to no federal law 

that would give it jurisdiction over the BLM.  As such, there is simply no authority for Plaintiff’s 

argument that its tribal constitution could give it regulatory authority over the BLM and require 

it to enforce the tribal setback requirement. 

In addition, Plaintiff argues that the Secretary’s approval of the constitution and 

statement that “[a]ll officers and employees of the Interior Department are ordered to abide by 

the provisions of the said Constitution and Bylaws” requires the BLM to comply with tribal law.  

Pl.’s Mem. at 12.  The Eighth Circuit held under similar circumstances that the Secretary’s 

approval of a tribal constitution was not an agreement “to be bound by all tribal ordinances 
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 enacted thereafter” and that only Congress could make such an agreement.  Oglala Sioux Tribe 

of Pine Ridge Indian Reservation v. Hallett, 708 F.2d 326, 332 (8th Cir. 1983).  “In any event, 

we are aware of no authority whereby the Secretary could, without congressional consent, agree 

to relinquish all discretion which Congress might create years after such agreement.”  Id.  The 

holding applies here, too:  the Secretary’s approval of the constitution did not compel the 

Department to abide by tribal law for all time. 

Further, even if the MHA Nation’s constitution could somehow bind the BLM to enforce 

tribal law, the Tribe’s constitution does not actually give it authority to regulate the action at 

issue.  When the Secretary initially approved the MHA Nation’s constitution in 1936, the 

constitution stated that the Tribe’s jurisdiction extends to “Indian trust and tribal lands within the 

confines of the Fort Berthold Reservation.”  AR7760, AR7428.  The land at issue here is not 

trust or tribal land, but is fee land within the Reservation, and thus the constitution as initially 

approved by the Secretary does not extend tribal jurisdiction to this land.   

The Tribe’s current constitution, amended in 1985, also limits the Tribe’s authority.  It 

states that the MHA Nation’s jurisdiction extends to all persons and all lands within the confines 

of the Fort Berthold Reservation “except as otherwise provided by law.”  AR7417.  Here, the 

United States Constitution gives the federal government plenary control over tribes.  Consistent 

with the principles discussed above, there is thus no contradiction between the Tribe’s 

constitution and the bedrock proposition that the Department (here through the BLM) is not 

bound by tribal law.  Further, principles of federal law also limit tribal authority over non-

member activity, particularly on fee lands, without “express authorization by federal statute or 

treaty.”  Strate v. A-1 Contractors, 520 U.S. 438, 445 (1997).  When the Secretary reviewed the 

amendment to the tribal constitution, the Associate Solicitor of the Division of Indian Affairs 
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 wrote a memorandum specifically addressing this provision and noted that the provision 

purportedly giving the Tribe jurisdiction over all persons and lands within the reservation “does 

not mean that the tribe will have jurisdiction over non-Indians and non-Indian lands in all 

circumstances.”  AR7760.2  The Associate Solicitor noted that the tribal constitution does not 

create tribal powers and the extent to which the Tribe retains its original sovereign powers 

including any powers over non-Indians is determined by federal law.  AR7761.  Plaintiff has not 

identified a federal law that would give it the power to impose regulatory authority over the 

BLM.  Thus, the Tribe’s jurisdiction does not extend to the BLM, and the BLM is not bound to 

implement the Tribe’s setback requirement. 

B. The Tribe has not demonstrated its authority to regulate non-Indian activities 
taking place on non-Indian land under these circumstances. 

According to Plaintiff, because this case involves federal jurisdiction, rather than tribal 

regulation — that is, the Tribe is not seeking to itself assert regulatory authority over Slawson — 

the focus should be on whether the BLM, in exercising its federal permitting authority, was 

required to impose conditions mandating that Slawson comply with the MHA Nation’s setback 

laws, and not on any issue or principle of tribal jurisdiction.  Pl.’s Mem. at 12.  Federal 

Defendants agree with this basic proposition.  This case solely involves the proper 

implementation of federal permitting authority under federal law.  As such, the Court need not 

address whether Plaintiff could regulate Slawson’s conduct.  However, if the Court does consider 

the Tribe’s underlying authority to be relevant, the Department’s determination that Plaintiff has 

not established its jurisdiction to regulate  the activity at issue should be upheld.  Under the 

                                                 

2 Found at ECF No. 68-1 at p.152. 
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 specific facts of this case, the Tribe has not demonstrated that its regulatory authorities fall 

within an exception to the Montana test case law as set forth below.  

As a general matter, “the inherent sovereign powers of an Indian tribe do not extend to 

the activities of nonmembers of the tribe.”  Montana, 450 U.S. at 565; Strate, 520 U.S. at 445 

(“[A]bsent express authorization by federal statute or treaty, tribal jurisdiction over the conduct 

of nonmembers exists only in limited circumstances.”).  Called the Montana rule, this “general 

rule restricts tribal authority over nonmember activities taking place on the reservation, and is 

particularly strong when the nonmember’s activity occurs on land owned in fee simple by non-

Indians — what we have called ‘non-Indian fee land.’”  Plains Commerce Bank v. Long Family 

Land & Cattle Co., 554 U.S. 316, 328 (2008) (quoting Strate, 520 U.S. at 446).  “As a general 

rule, then, ‘the tribe has no authority itself, by way of tribal ordinance or actions in the tribal 

courts, to regulate the use of fee land.’”  Id. at 329 (quoting Brendale v. Confederated Tribes & 

Bands of Yakima Nation, 492 U.S. 408, 430 (1989) (White, J.)). 

There are two general exceptions to the Montana rule under which a tribe would have 

jurisdiction over non-Indian fee lands on a reservation.  The second exception, which Plaintiff 

contends is relevant here, is that a tribe may “exercise civil authority over the conduct of non-

Indians on fee lands within its reservation when that conduct threatens or has some direct effect 

on the political integrity, the economic security, or the health or welfare of the tribe.”  Montana, 

450 U.S. at 566.  This exception allows a tribe in some circumstances to “protect its members 

from noxious uses that threaten tribal welfare or security, or from nonmember conduct on the 

land that does the same.”  FMC Corp. v. Shoshone-Bannock Tribes, 942 F.3d 916, 935 (9th Cir. 

2019) (quoting Plains Commerce Bank, 554 U.S. at 336), petition for cert. docketed, No. 19-

1143 (U.S. Mar. 18, 2020).  This may include “[t]hreats to tribal natural resources.”  Id. at 935.   
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 “Because ‘efforts by a tribe to regulate nonmembers . . . are presumptively invalid,’ the 

Tribe bears the burden of showing that its assertion of jurisdiction falls within one of 

the Montana exceptions.”  Attorney’s Process, 609 F.3d at 936 (quoting Plains Commerce Bank, 

554 U.S. at 330).  The Eighth Circuit takes a “functional view of the regulatory effect” on the 

nonmember conduct at issue.  Id. at 938.  To meet the burden of establishing jurisdiction under 

the second exception, a tribe must show more than mere injury; it must show that the activities 

“‘imperil the subsistence or welfare’ of the tribal community.”  FMC Corp., 942 F.3d at 935 

(internal quotation omitted) . 

Plaintiff has not met its burden of showing that this case is an exception to the general 

Montana rule that tribes do not have regulatory authority over non-Indians, particularly given 

that the activity is taking place on fee land.  See Plains Commerce Bank, 554 U.S. at 328 (noting 

that tribal authority is particularly restricted “when the nonmember’s activity occurs on land 

owned in fee simple by non-Indians — what we have called ‘non-Indian fee land’”).  The second 

Montana exception is designed to identify those situations in which there is a sufficient 

justification for the exercise of tribal civil authority over the conduct of non-Indians because of 

the “direct effect on the political integrity, economic security, and health or welfare of the tribe.”  

Montana, 450 U.S. at 564.  Plaintiff has not shown that the 400-foot difference between the 

setback imposed and the tribal setback requirement would have a “direct effect” on the Tribe’s 

“political integrity, economic security, and health or welfare.”  See Montana, 450 U.S. at 566; 

see also Slawson, ECF No. 11 at 9.  Indeed, as the BLM noted, the 1,000-foot setback appears to 

be an arbitrary figure, as opposed to rooted in scientific evidence.  AR9357–58.  There are 128 

other well sites with a setback less than 1,000 feet.  AR9358.  The EA also thoroughly examined 
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 the well pad’s potential impacts and found it would not have a significant impact on Lake 

Sakakawea.  Id.; AR6480.  Plaintiff has not shown that such analysis was in error. 

Plaintiff argues that courts have routinely upheld tribal regulation of non-Indian activities 

when aimed at protecting their water resources, citing to Montana v. United States 

Environmental Protection Agency, 137 F.3d 1135 (9th Cir. 1998), as an example.  Pl.’s Mem. at 

13.  Montana v. EPA involved EPA’s decision to treat certain tribes as states under the Clean 

Water Act and permit them to issue water quality standards “that apply to all sources of pollutant 

emissions within boundaries of the Reservation, regardless of whether the sources are located on 

land owned by members or non-members of the Tribe.”  137 F.3d at 1138.  “To demonstrate 

authority over the activities of non-members on non-Indian fee lands, EPA requires a tribe to 

show that the regulated activities affect ‘the political integrity, the economic security, or the 

health or welfare of the tribe.’”  Id. at 1139 (quoting Amendments to the Water Quality 

Standards Final Rule, 56 Fed. Reg. 64,876-01, 64,877 (Dec. 12, 1991)).  In the context of 

promulgating its regulations under the Clean Water Act, EPA made generalized findings based 

on the relationship between water quality and human health and welfare and found that “tribes 

will normally be able to demonstrate that the impacts of regulated activities” are serious and 

substantial.”  Id.  EPA, however, will make case-specific determinations.  Id.  

Montana v. EPA is distinguishable for several reasons.  First, EPA’s decision in that case 

properly implicated the Supreme Court’s Montana test analysis because it involved an agency 

decision to approve two confederated tribes’ eligibility to exercise civil regulatory authority over 

certain activities on all land — including non-Indian fee land — within the boundaries of the 

Reservation.  There is no similar federal action approving tribal regulatory authority in the case 

before this Court.  In addition, EPA’s decision to approve tribal authority in Montana v. EPA 
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 was premised on a case-specific, extensive record demonstrating the seriousness of impacts of 

the regulated activity on the applicant tribes and their members.  Id. at 1139–41.  EPA reviewed 

an affirmative submission and demonstration of authority proffered by the tribes and rendered its 

final decision to approve tribal regulation as expressly authorized and contemplated by Congress 

in the Clean Water Act.3  Id.; 33 U.S.C. § 1377.   

No corresponding congressional authorization exists for the BLM to approve tribes 

generally, or the MHA Nation specifically, to exercise jurisdiction over non-members’ oil and 

gas activity on fee land; nor, for that matter, has Congress directly granted such authority to 

tribes.  In fact, the federal government is the only entity that can implement federal oil and gas 

production laws on fee lands within the Reservation.  The MHA Nation also has not been 

approved by EPA to exercise civil regulatory authority over air or water quality.   

Further, Montana v. EPA dealt with an environmental program — water quality standards 

governing discharges of pollutants into waters — and an administrative record demonstrating a 

strong nexus between the regulated activity and the potential impact on the Tribes’ health and 

welfare.  Similarly, in a recent Ninth Circuit case, the court emphasized that its determination 

that the second exception was satisfied was based on “the factual findings of the Tribal Court of 

Appeals, the factual findings and conclusions of the EPA, expert testimony presented in the 

Tribal Court of Appeals, and the record as a whole,” and noted that the record contained 

“extensive evidence” supporting a finding of the effect on the tribes.  FMC Corp., 942 F.3d at 

935.  Thus, courts have held that whether the second exception is met is a factually intensive 

inquiry.   

                                                 

3 Similar congressional authority exists under the Safe Drinking Water Act, 42 U.S.C. §§ 300h-
1(e), 300j-11.   
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 In contrast, here, the record is insufficient to show that the second exception applies.  

Plaintiff has not shown that the 400-foot difference between the setback the BLM imposed and 

Plaintiff’s preferred 1,000-foot setback would have any impact on water quality, or rebutted the 

EA’s conclusion that the wells will not have a significant impact on the environment.  Plaintiff 

relies solely on generalized concerns and “common sense,” but does not demonstrate a scientific 

basis for its conclusion, which is not supported by the record.  The record also demonstrates that 

over 128 wells, including some tribal wells, are located within 1,000-feet, thus casting doubt 

upon Plaintiff’s position that wells within this range are inherently dangerous.  AR9358.   In 

short, Plaintiff has not carried its burden of demonstrating that lack of regulation would seriously 

or substantially impair its health and welfare.    

C. The BLM correctly applied Instruction Memorandum 2009-078. 

Plaintiff argues that the BLM did not apply the correct situation from Instruction 

Memorandum No. 2009-078, but the record does not support this proposition.  Pl.’s Mem. at 24.  

Instruction Memorandum 2009-078 was issued in 2009 and “establishes policy and procedures 

for processing Federal [APDs] for directional drilling into Federal mineral estate from multiple-

well pads on non-Federal locations.”  AR5244.  The memorandum discusses three situations for 

the purpose of determining how to comply with federal laws such as NEPA.  Relevant here are 

situations 2 and 3.  Situation 2 is for a proposed surface well pad where the surface located is not 

determined by access to federal oil and gas, and Situation 3 applies to proposed surface wells pad 

where the surface location is determined by the downhole location of proposed federal wells.  

AR5246–47.  Here, the BLM correctly determined that Situation 2 applied because the surface 

location was not selected based on access to federal minerals.  AR 6989; AR9376.  Instead, the 

location was selected based on the entire spacing unit, which includes fee minerals.  AR 6989; 

AR9376.  As the BLM stated, if the sole concern was access to the federal mineral estate, the 
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 surface location could have been moved back further from the lake.  AR9376.  The EA also 

explained that the location of the well pad was designed in part to mitigate potential adverse 

impacts to the piping plover, a species listed under the Endangered Species Act, and its habitat.  

The preferred alternative analyzed in the EA moved the proposed well pad location from 

Slawson’s original proposal.  AR6385; AR9376–77.  

Even if the BLM selected the wrong situation, however, there is no harm because it 

considered the proper factors under either scenario.  For example, nothing in the EA refers to the 

Instructional Memorandum or limits the agency’s analysis of environmental impacts based on 

the memorandum or the selection of Scenario 2.  Plaintiff argues that analyzing the wrong 

scenario meant that the BLM did not analyze numerous federal lake setback requirements, 

including the indirect and cumulative effects of siting the well pad 600-feet from Lake 

Sakakawea.  Pl.’s Mem. at 27.  “Situation 3 applies and BLM was required to consider all ‘the 

direct, indirect, and cumulative effects’ associated with the Project, including its effect on Lake 

Sakakawea and other resources.”  Id.  But the EA did consider the project’s impact on surface 

water, including Lake Sakakawea.  AR6420–22.  The EA also clearly considers the direct and 

indirect effects of the proposal, see, e.g., AR6409 (noting that effects may be direct or indirect), 

as well as the cumulative impacts, see AR6476–88.  In addition, the EA analyzed the potential 

impacts on drinking water, noting that the Bakken Formation lies approximately 4,000 feet 

below drinking water formations and that EPA has found that is negligible risk of hydraulic 

fracking fluid contaminating underground sources of drinking water.  AR6425.  The EA also 

discusses the emergency plans designed to prevent hazardous materials from coming into contact 

with drinking water, surface water, and groundwater.  AR6488.  In short, Plaintiff does not point 
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 to any environmental analysis that was not performed due to this project falling under Scenario 2 

instead of Scenario 3. 

Plaintiff also argues that the NEPA review limited the MHA Nation’s ability to provide 

input in the BLM’s decision-making process, Pl.’s Mem. at 27, but does not explain how its 

participation was limited.  As an initial matter, Plaintiff has not raised a NEPA claim in its 

Complaint and did not challenge the sufficiency of the NEPA analysis before the agency, and 

consequently has waived this argument.  See Vt. Yankee, 435 U.S. at 553 (finding that issues 

must be raised before an agency so that the agency may address the concerns); 43 C.F.R. 

§ 4.410(c) (stating that parties may raise on appeal only those issues raised in the prior 

proceeding).  

But in any event, Plaintiff had the ability to provide information and the BLM, in fact, 

consulted with the Reservation.  The BLM provided the Tribe with copies of the EA and held 

several meetings with the Tribe to discuss concerns about “impacts to the environment and water 

quality.”  AR6383.  In addition, the BLM sent letters to the MHA Nation Tribal Historical 

Preservation Office, which failed to respond or to raise issues related to cultural resources.  

AR6383; AR6446.  In short, the record does not support Plaintiff’s assertion that its participation 

in the NEPA process was deficient.   

D. The BLM did not act arbitrarily in determining that the North Dakota Resource 
Management Plan Setback requirements did not apply. 

Plaintiff argues that the BLM’s 1988 North Dakota Resource Management Plan (“RMP”) 

applies to the BLM’s management of lands and minerals on the Reservation and should be 

construed to require a 1,000-foot setback here.  Pl.’s Mem. at 29–30.  On the contrary, the RMP 

does not apply here.  The “RMP establishes management strategies for federal minerals located 

under BLM-administered surface and under private lands not situated within the administrative 
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 boundaries of other federal management agencies . . . .”  AR 7473.  Here, the surface 

management agency for Lake Sakakawea is the Corps, and the federal minerals are located under 

Lake Sakakawea, with no surface occupancy attached.  AR 6987, AR6375.  The well pad is 

located on fee land not administered by the BLM.  The Project therefore does not involve 

“federal minerals located under BLM-administered surface,” because the federal minerals are 

located below Corps-administered surface and the surface land is fee overlaying fee minerals.  

The BLM properly determined that the RMP does not apply. 

E. The BLM was not required to apply other federal agencies’ setback requirements. 

1. The BIA and FWS setback requirements do not apply here. 

Plaintiff next argues that the BLM should have applied the setback requirements of the 

Bureau of Indian Affairs (“BIA”) or the FWS.  Pl.’s Mem. at 31.  The BIA prepared a 

Programmatic Biological Assessment and Biological Evaluation for Fort Berthold Indian 

Reservation Oil and Gas Development (“BA/BE”) to comply with the Endangered Species Act, 

16 U.S.C. §§ 1531–1544, for oil and gas development on the Reservation.  AR7446.  The 

purpose of the BA/BE “is to evaluate the potential effects of BIA’s permitting of the drilling of 

up to 1,740 wells from approximately 435 pads . . . for the exploration and production of oil and 

associated natural gas (gas) over the next five years on listed and proposed species, designated 

and proposed critical habitat, and migratory birds and eagles.”  Id.  Thus, the BA/BE was 

focused on specific action by the BIA, not oil and gas development generally.  While the Project 

Area was the entire Reservation, the BA/BE specifically notes “that the Proposed Act and 

associated conservation measures identified are only enforceable by the BIA on lands held in 

trust for the [Three Affiliated Tribes] and allottees, any use of these measures outside BIA’s 

authority would be up to the entity with oversight/authority.”  AR7449.  Thus, the BA/BE’s 
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 setback requirement clearly does not apply to the Project land at issue, since it is private land 

outside BIA’s authority.   

Plaintiff also argues that the FWS’s concurrence in the BIA’s BA/BE somehow requires 

the BLM to impose a 1,000-foot setback.  But here, the BLM consulted with the FWS.  The FWS 

not only did not object to the Project or raise issues related to the setback requirement, but 

concurred with the BLM’s mitigation measures.  AR 7092–93.  The FWS concurrence letter 

states that in response to the FWS’s concerns, “the BLM and Company adopted additional 

measures to reduce both the potential exposure and response of threatened and endangered 

species,” including moving the “well pad approximately 250 meters farther from” piping plove 

nesting and rearing areas.  AR 7092.  Plaintiff’s argument that the BLM had to explicitly address 

the BA/BE, which clearly did not apply to this case, is without merit. 

2. The Corps Garrison Project-Lake Sakakawea Oil and Gas Management 
Plan does not apply to the Project. 

The Corps Garrison Project-Lake Sakakawea Oil and Gas Management Plan (“Corps 

Plan”) does not require a setback greater than 600 feet from the lake in this case.  The Corps Plan 

was issued in December 2013 to “ensure that proposed oil and gas exploration, development, 

production and rehabilitation projects do not unreasonably impact the surface estate and 

subsurface estate of the Garrison Project, including associated natural, cultural, socioeconomic, 

and aesthetic resources for statutorily authorized project purposes.”  AR7542; AR2456 (quoting 

Corps Plan at 14).  The plan notes that the Corps “has limited discretion in precluding 

development of privately-owned minerals.”  AR7098; AR7545.  Plaintiff argues that the Corps 

Plan defines special areas where surface use will be strictly controlled, including within 0.25 

miles of surface water and riparian areas, and that Slawson should have obtained an appropriate 

exception to be within this area.  AR7576.   
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 The Corps’ Plan applies only to Corps-managed surface overlying federal minerals and 

federal surface overlying private minerals.  Because this case involves private surface overlying 

private minerals, and federal minerals that will be accessed from underground, the Corps Plan 

does not apply.  The BLM found that “Corps regulations and stipulations do not apply off-lease 

to private surface.”  AR2456–58.  The Corps made the same determination in response to the 

BLM’s thirty-day scoping notice, stating that “the Federal lease for this location pre-dates our 

Oil & Gas [Management] Plan, and the surface location is private, so our stips do not apply.  

AR7098.  The Corps also determined that no other Corps permits were required.  Id.; AR7100. 

F. There is no basis to vacate the decision based on the certification of the 
Administrative Record. 

Plaintiff next argues that the decision should be vacated because of a “chain of custody” 

type issue with the administrative record.  In sum, Plaintiff argues that the Director’s office could 

not certify documents were before the Director at the time of the decision because the documents 

were sent back to the BLM after the decision.  As Federal Defendants explained in their Notice 

of Re-Certification of the Administrative Record, the BLM’s administrative record of documents 

for the North Dakota Field Office’s Decision and the State Director’s affirmance of that decision 

was sent to the IBLA when the MHA Nation appealed the matter to the IBLA.  ECF No. 70-1 

¶ 2; ECF No. 70-2 ¶ 3.  When the Director assumed jurisdiction over Plaintiff’s appeal of the 

BLM’s decision, the IBLA files, including the BLM files, were sent to the Director’s Office.  

ECF No. 70-1 ¶ 2; ECF No. 70-2 ¶ 3.  Sixteen documents were generated during the proceedings 

before the Director.  ECF No. 70-2 ¶ 4.  After the Director issued her decision, the IBLA case 

files were returned to the IBLA, id. ¶ 5, and then to the BLM Montana State Office in the normal 

course of business, ECF No. 70-1 ¶ 3.  Federal Defendants thus certified the record in two parts:  

(1) certification of the documents generated before the Director and retained by that office after 
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 the Director’s decision and (2) certification of the remaining documents that were returned to the 

agency after the Director’s decision. 

Plaintiff cites no legal authority standing for the proposition that any specific chain-of-

custody must be maintained in an administrative record case, or that the decision should be 

vacated or remanded because the Director “did not retain the documents or a log of the 

documents that were before the Director.”  Pl.’s Mem. at 34.  Indeed, Plaintiff is trying to create 

its own legal standard that would mandate how the Department maintains its records.  In any 

event, the case law shows that Plaintiff’s attempt to create a new vacatur rule is unsupportable.  

There is a presumption of regularity afforded to agency actions, including designations of the 

administrative record.  See Overton Park, 401 U.S. at 414–15; Averianova v. Holder, 592 F.3d 

931, 936 (8th Cir. 2010); Ouachita Watch League v. Henry, No. 4:11-CV-00425 KGB, 2013 WL 

11374520, at *1 (E.D. Ark. Sept. 30, 2013) (finding that “absent clear evidence to the contrary, 

an agency is entitled to a strong presumption of regularity, that it properly designated the 

administrative record” (citing Pac. Shores Subdivision v. U.S. Army Corp of Eng’rs, 448 

F.Supp.2d 1, 5 (D.D.C. 2006))); Bar MK Ranches v. Yuetter, 994 F.2d 735, 740 (10th Cir. 1993) 

(“The court assumes the agency properly designated the Administrative Record absent clear 

evidence to the contrary.”).  Plaintiff has not shown clear evidence that documents are missing 

from the record or that the record is otherwise deficient.   

Further, the APA simply requires an administrative record that is sufficient to explain the 

basis of the agency’s decisions and to allow for meaningful judicial review.  Even assuming for 

the sake of argument that some documents may be missing from the record, although Plaintiff 

has not identified any such documents, courts have acknowledged that the APA’s requirement 

that review be based on the “whole” record does not require every document produced during the 
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 administrative process be included in the administrative record and subject to the court’s review.  

Nw. Envtl. Advocates v. EPA, No. CIV 05-1876-HA, 2009 WL 349732, at *6 (D. Or. Feb. 11, 

2009) (“While APA review is generally done on the ‘whole record,’ not every potentially 

relevant document must be included in the record.”). “That additional documents might provide 

a fuller record makes no difference if the record as it exists is adequate.” Seattle Audubon Soc’y 

v. Lyons, 871 F. Supp. 1291, 1308–09 (W.D. Wash. 1994), aff’d 80 F.3d 1401 (9th Cir. 1996) 

(per curiam).  Here, the agency’s record is extensive and more than sufficient for review.  

Plaintiff has not identified any documents that it alleges are missing from the record, nor has it 

made any showing that the record as filed and certified is inadequate for this Court’s review.  As 

such, there is no basis to find the record or the certification thereof invalid.  

Further, where, as here, administrative findings are made at the time of the decision and 

have been included in the administrative record, Overton Park provides that “there must be a 

strong showing of bad faith or improper behavior before such inquiry may be made.”  401 U.S. 

at 420.  Plaintiff has not alleged such bad faith here, much less made the required strong 

showing.  

In any event, Plaintiff has not made any showing that the proper remedy for an 

inadequate record or certification is invalidation of the agency action.  Plaintiff could have 

requested that the record be supplemented with allegedly missing documents, but did not do so.  

Under the APA, if the record does not support the agency’s stated reasons for its actions, the 

Court should find that the agency acted arbitrarily or capriciously.  The remedy, therefore, is for 

Plaintiff to demonstrate on the merits in its summary judgment briefing that the record does not 

support the decision made.  It has failed to do so here. 
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 G. The Director’s Decision was proper. 

Plaintiff asserts that the Director’s decision was in error because it affirms the BLM’s 

decision without a thorough discussion of the merits, and because it relies on the Court’s 

decision in Slawson.  Pl.’s Mem. at 35–36.  Plaintiff’s argument is without merit because the 

Director followed the applicable regulations and acted within her discretion. 

The regulations give the Director the ability to assume jurisdiction over any case before 

the IBLA.  43 C.F.R. § 4.5(b).  The regulation also states that if the Director assumes jurisdiction 

of a case or reviews a decision, the parties “will be advised in writing of such action, the 

administrative record will be requested, and, after the review process is completed, a written 

decision will be issued.”  43 C.F.R. § 4.5(c).  The Director followed the proper procedure here.  

She advised the parties in writing that she was assuming jurisdiction, requested and reviewed the 

administrative record, and issued a written decision.  The Director’s Decision affirmed the 

BLM’s decision, finding that it “has a rational basis that is supported by facts in the record,’ and 

that the MHA Nation failed to meet its burden to show BLM erred or failed to consider all 

relevant factors and make a rational decision.  AR8333.  The Director stated that she had 

“reviewed the filings and BLM’s administrative record, and have taken into account each of the 

MHA Nation’s arguments.”  Id. 

Plaintiff takes issue with the cursory nature of this affirmance, but the Director’s review 

was sufficient to comply with the APA.  She complied with the regulations by issuing a “written 

decision.”  43 C.F.R. § 4.5(c).  Nothing in the regulations requires the Director to provide 

extensive discussion of the underlying arguments.  The agency’s reasoning is spelled out more 

thoroughly in the affirmed EA, Decision Record, FONSI, and State Director Decision and the 

Director’s decision implicitly incorporates those documents.  AR2447–61, 6200-6368, 6369-

6498, 6509-16.  P.R. Mar. Shipping Auth. v. Fed. Mar. Comm’n, 678 F.2d 327, 352 (D.D.C. 
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 1982) (“The ALJ’s conclusion was well documented and amply explained, albeit by reference to 

arguments made in the record, and the Commission adopted this part of the Initial Decision.”).  

“‘It is not necessary for the [agency] to list every possible positive and negative factor in its 

decision,’ and that the [agency] has ‘no duty to write an exegesis on every contention.”  

Averianova, 592 F.3d at 936 (internal citations omitted).  Here, where the Director is acting as an 

appellate court reviewing the lower court’s decisions, her explanation that she considered the 

relevant materials and factors and found that the agency had stated a rational basis for its 

decision supported by the record is sufficient.  Just as an appellate court can issue a per curiam or 

summary decision, the Director’s decision does not indicate that she did not undertake a 

thorough review or consider the issues. 

According to Plaintiff “the Decision simply cites to this Court’s vacated November 27, 

2017 order granting a preliminary injunction of the Board’s stay order to support its affirmance 

of the DR/FONSI.”  Pl.’s Mem. at 35–36.  This is false.  The Director did not “simply cite” to 

the Order, but discussed her review of the record and the briefings.  She found that the BLM 

decision met the IBLA’s “rational basis” standard, and affirmed the decision.  AR8333.  Then, 

the Director noted that she took into account the Court’s order granting the preliminary 

injunction and used it as “instructive guidance.”  Id.  In particular, she noted the Court’s 

determination that “the MHA Nation lacked authority to regulate BLM’s decision in this case,” 

and “that ‘BLM has no obligation to enforce or recognize tribal law when making federal 

decisions affecting non-Indian lands.’”  AR8334.  These statements provide further support for 

the Director’s affirmance and show that she considered the Court’s opinion but did not rely 

solely on it in making her decision. 
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 Plaintiff also argues that the Director abused her discretion in assuming jurisdiction 

without extraordinary circumstances or errors.  Pl.’s Mem. at 36.  First, the Director “may 

assume jurisdiction of any case before any board of the Office or review any decision of any 

board.”  43 C.F.R. § 4.5(b).  This authority is entirely discretionary.  Thus, even if, as Plaintiff 

alleges, the Director usually does not assume jurisdiction absent extraordinary circumstances or 

errors, the regulations clearly allow for assumption of jurisdiction even without those factors.  In 

addition, however, the record shows that there were extraordinary circumstances and errors in 

the IBLA’s order.  Most significantly, the IBLA stated that Slawson was proposing to access 

Indian trust minerals, which is incorrect, and rejected well-established Federal Indian law 

principles about tribal jurisdiction.  AR6998, AR7007.  As such, the Director’s assumption of 

jurisdiction was not arbitrary or capricious.  See Dep’t of Commerce v. New York, 139 S. Ct. 

2551, 2569 (2019).    

The Director here determined that the issues had been sufficiently briefed and issued her 

decision accordingly.  She acted consistently with the regulations and therefore did not act 

arbitrarily, capriciously, or otherwise not in accordance with law.  The Director’s decision 

therefore should be upheld. 

In any event, Plaintiff has not demonstrated that vacation of the Director’s Decision and 

reinstitution of the IBLA’s stay order would be the appropriate remedy.  Indeed, the record 

demonstrates that the IBLA’s order was in error, given that it assumed that Slawson would 

access minerals held in trust for Plaintiff and ignored well-established law about tribal 

jurisdiction over federally regulated non-fee land.  Should the Court determine that the Director’s 

Decision was issued in error, Federal Defendants request an opportunity to brief the Court on an 

appropriate remedy. 
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 V. CONCLUSION 

In conclusion, the record here supports the BLM’s determination that it was not obligated 

to apply tribal setback requirements to non-member activity on non-Indian land.  Plaintiff also 

has not shown that the BLM erred in determining that the 600-foot setback was appropriate.  

Moreover, the Director’s decision to affirm the BLM was procedurally proper and in accordance 

with the record evidence before her.  Federal Defendants therefore respectfully request that this 

Court grant summary judgment in Defendants’ favor and deny Plaintiff’s motion for summary 

judgment.  

 
Respectfully submitted this 13th day of April, 2020.     
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Devon Lehman McCune 
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