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INTRODUCTION 

This case is about an Indian tribe’s attempt to control non-Indians’ activity on non-Indian 

land. The Department of the Interior (“DOI”)1 decided that it cannot do so. DOI was right.  

Plaintiff Mandan, Hidatsa, and Arikara Nation (“MHA Nation” or the “Tribe”) seeks to 

upset DOI’s grant of Intervenor-Defendant Slawson’s Applications for Permits to Drill (“APDs”) 

oil and gas wells. MHA Nation’s primary argument is that the wells run afoul of MHA Nation’s 

ordinance prohibiting oil and gas activity within 1,000 feet of Lake Sakakawea. MHA Nation 

claims that it has jurisdiction to impose this setback, but as DOI rightly concluded, Supreme Court 

precedent says otherwise. MHA Nation also claims that it can force DOI to impose the setback on 

its behalf. But the two levers the Tribe identifies for its supposed power to control a federal 

agency—its Constitution and a generalized “trust obligation”—do not grant it such power.  

MHA Nation additionally argues that Slawson’s permits should be pulled because DOI did not 

follow guidance provided in DOI’s own memo regarding the investigation of APDs like 

Slawson’s. MHA Nation waived this argument because the Tribe failed to raise it before DOI’s 

initial decision makers. But the argument is also wrong on its merits. DOI correctly interpreted its 

own memo. And what is more, DOI’s investigation was satisfactory even under MHA Nation’s 

inaccurate reading of the memo.  

MHA Nation also claims that other “setbacks” from various federal agencies prohibit the 

current siting of Slawson’s well pad. But as DOI explained and the Tribe ignores, none of those 

“setbacks” apply here. And even if the restrictions identified did apply, the project still would have 

been permissible given the variances each of them allows.  

 
1 “DOI” here includes the Department of the Interior and sub-agencies. 
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MHA Nation finally argues that DOI’s decision should be vacated for a variety of proce-

dural reasons. It first claims that the Administrative Record was improperly certified in a manner 

that requires vacatur. But MHA Nation cites no case law or other legal justification for that result 

nor evidence that the record is in any way inaccurate. MHA Nation next claims that the Director 

of DOI’s Office of Hearings and Appeals improperly took jurisdiction of this matter. The Tribe 

again cites no legal authority in support of its position, and in fact, the Director’s discretion to take 

jurisdiction of these types of matters is practically unlimited. MHA Nation finally argues that the 

Director’s consideration of the merits of the appeal was inadequate. The Tribe fails again to cite 

any legal authority and ignores that DOI explained its justification for its decision in numerous 

documents, including a 300-page Environmental Assessment (the “EA”). 

This Court’s job is simply to assess whether DOI had a rational basis for its decision. DOI 

had much more than that, as is clear from the more than 11,000-page record. Slawson respectfully 

requests that this Court affirm DOI’s decision, grant Slawson’s Cross-Motion for Summary Judg-

ment, and deny MHA Nation’s competing motion.  
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STATEMENT OF UNDISPUTED MATERIAL FACTS 

Pursuant to D.N.D. Civ. L.R. 7.1(A)(2) & (3), Slawson hereby submits its statement of 

material facts not in genuine dispute, along with its response to Plaintiff’s statement.   

Slawson’s Torpedo Federal Project 

MHA Nation’s case concerns Slawson’s Torpedo Federal Project (the “Project”). The 

Project involves a single well pad from which Slawson sought to drill, and now has drilled, mul-

tiple horizontal wells2 to develop oil and gas leases beneath the bed of Lake Sakakawea. DE 67-

16 at 63753; infra at 10-11. The Project will access and develop existing federal, state, and fee4 

oil and gas leases beneath Lake Sakakawea, but will not develop any minerals that are tribally 

held or held in trust for the benefit of Indian allottees. See DE 68-4 at 8111; infra at 11. Although 

the well pad at issue is within the boundaries of MHA Nation’s Fort Berthold Indian Reservation 

(the “Reservation”), it is on “fee land,” which is privately owned (i.e., “non-Indian”) land. DE 

67-16 at 6375.  

The fenced area of the well pad is roughly 600 feet from Lake Sakakawea—a roughly 

122.5 square mile lake, part of which is within the Reservation’s boundaries. Id. at 6376-77, 6403. 

Slawson sited the well pad in this location in response to several considerations. Slawson origi-

nally planned to site the well pad closer to the Lake, but in consultation with the Bureau of Land 

Management (“BLM”) and the Fish and Wildlife Service (the “FWS”), it agreed to move the 

pad’s location about 300 feet north. DE 67-16 at 6384. It did so to avoid impacts to the Piping 

 
2 “Horizontal wells” are wells drilled to reach minerals not directly below the surface of the well 
pad from which the drilling occurs. 
3 Citations to the administrative record will reference the docket entry where the cited portion of 
the record resides and the specific page or pages of the record cited (e.g., DE 67-16 at 6375). 
4 Oil rights held “in fee” are held privately, as opposed to rights held by federal, state, or tribal 
governments, or held in trust for Indian allottees.  
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Plover, a threatened bird, and its designated critical habitat. See id. at 6384, 6402. At the same 

time, Slawson cannot move the well pad location farther from the shore for two reasons. First, 

moving the well pad further from shore would strand federal, state, and fee minerals within the 

drilling and spacing unit and leave them undeveloped.5 Id. at 6402; infra at 11. This outcome is 

inconsistent with statutorily prescribed federal and state interests in preventing waste of oil and 

gas resources. See 30 U.S.C. §§ 187, 225; N.D. Cent. Code § 38-08-01, § 38-08-03. Second, a 

fiber-optic cable used by the United States Air Force for nearby nuclear weapons facilities runs 

10 feet from the northern border of the well pad and constrains Slawson from shifting the well 

pad further from the shore. DE 68-4 at 8282.  

The MHA Nation 

MHA Nation is an Indian tribe that resides on the Reservation in North Dakota. Br. at 2.6 

MHA Nation seeks to impose restrictions on the Project.  

MHA Nation’s original Constitution and Bylaws were approved in 1936 by DOI’s Secre-

tary (the “Secretary”) pursuant to the Indian Reorganization Act of 1934. DE 68-1 at 7428. The 

Secretary also issued an order rendering “inapplicable to the [tribe]” all regulations of DOI that 

were incompatible with the specific Constitution and Bylaws that the Secretary approved. Id.  

Roughly 50 years later, on November 13, 1984, MHA Nation passed a constitutional 

amendment ostensibly giving itself jurisdiction over “all persons and all lands, including lands 

held in fee, within the exterior boundaries of the Fort Berthold Reservation.” DE 68-2 at 7756-

57. Some concern arose in the United States government regarding the seeming breadth of MHA 

 
5 MHA Nation claims in its Statement of Material Facts that Slawson sited the well pad based on 
the location of the federal minerals. Br. at 6. That is incorrect. The farthest minerals away from 
the well pad are fee minerals, so the federal minerals did not dictate the location of the well pad. 
See infra at 11, 27-29. 
6 Citations to MHA Nation’s memo in support of its Motion (DE 75) will be cited as “Br. at __.”  
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Nation’s jurisdiction under the amendment. DE 68-2 at 7759-60. But in a letter to the Secretary, 

the Associate Solicitor of the Division of Indian Affairs allayed those fears by explaining that 

“[t]he fact that the Fort Berthold Tribe asserts apparently all-encompassing jurisdiction . . . does 

not mean that the tribe will have jurisdiction over non-Indians and non-Indian lands in all cir-

cumstances.” Id. at 7759. Rather, he explained, “the tribal government would be able to assert its 

authority in specific circumstances to the extent allowed by federal law.” Id. (emphasis added). 

Thus, the “provision, and the entire constitution, should be viewed simply as a mechanism 

through which the tribe exercises its governmental powers,” but “[t]he extent to which the tribe 

retains its original sovereign powers, including any powers over non-Indians, is controlled by 

federal law, rather than by tribal constitutions.” Id. at 7760. The Deputy Assistant Secretary of 

Indian Affairs thereafter approved the amendment. Id. at 7758.7 

Slawson’s Applications for Permits to Drill 

Slawson began filing its APDs in connection with the Project in 2011. DE 68-4 at 8110. 

BLM subsequently engaged in a 6-year investigation to fully analyze whether the Project would 

have a significant impact on the surrounding area, including an analysis under the National En-

vironmental Protection Act (“NEPA”). DE 67-16 at 6369-6498; DE 67-15 at 6200-6368. BLM 

investigated the proposed well pad locations, as well as the potential direct, indirect, and cumu-

lative impacts of the Project on the surrounding area. DE 67-16 at 6369-6498. It included a review 

of Slawson’s mitigation and safety measures. Id. at 6470-75; DE 67-15 at 6363-6368. BLM fur-

ther consulted with at least 76 stakeholders, which included MHA Nation and other individuals, 

organizations, and agencies. DE 67-16 at 6381-84.  

 
7 MHA Nation’s Statement of Material Facts includes legal conclusions regarding the scope of 
its jurisdiction. Br. at 2-3. Slawson disputes any assertion that MHA Nation has jurisdiction ex-
ceeding that afforded by federal law. See infra at 22-24.  
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In fact, BLM repeatedly attempted to solicit MHA Nation’s input on the Project. In early 

2013, MHA Nation representatives met with BLM at a proposed well pad location and voiced no 

objections—even though the proposed location was significantly closer to Lake Sakakawea than 

the final location. DE 67-15 at 6314-15; DE 68-4 at 8115. BLM also sent two letters to the MHA 

Nation’s Tribal Historic Preservation Officer regarding its conclusion that the Project would not 

impact cultural sites or resources, but never received a response from that office. DE 67-16 at 

6446. Throughout 2016, BLM repeatedly communicated with the MHA Nation about the pro-

posed well pad location and had four in-person meetings. DE 67-15 at 6314-15. Despite these 

efforts, the MHA Nation did not raise any serious issues with the pad’s location until August 

2016. Id.; DE 68-4 at 8115. 

BLM eventually published a preliminary EA for public review and comment. DE 67-16 

at 6383. It later published its final EA, in which it concluded, among many other things, that the 

well pad site “would have no effect on surface water quality.” Id. at 6421. See generally id. at 

6369-6498; DE 67-15 at 6200-6368. Based on its investigation, BLM issued a Finding of No 

Significant Impact (“FONSI”) because, among other reasons, “[m]itigation measures to minimize 

or eliminate adverse impacts to . . . Lake Sakakawea[] and the public were . . . incorporated,” and 

Slawson “committed to best management practices to reduce impacting public health and safety.” 

DE 67-16 at 6509-12. BLM granted Slawson’s APDs in March 2017. Id. at 6513-15. 

MHA Nation’s Administrative Appeals 

In April 2017, MHA Nation filed a request for review with the Acting State Director (the 

“State Director”) of BLM’s Montana State Office. DE 67-7 at 2447-61. MHA Nation principally 

objected to the location of the well pad. It argued the location of the well pad conflicted with a 

tribal resolution imposing a 1,000-foot setback from Lake Sakakawea. Id. at 2448-49. It also 
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asserted the location of the well pad conflicted with BLM’s resource management plan and man-

agement decisions of the Bureau of Indian Affairs (“BIA”), FWS, and United States Army Corps 

of Engineers. Id. at 2451-58. MHA Nation did not challenge the nature or sufficiency of BLM’s 

NEPA analysis. Id. at 2447-61. The State Director rejected each of MHA Nation’s arguments, 

finding that the various asserted setbacks did not apply to the Project.8 Id.   

MHA Nation subsequently filed a Notice of Appeal and Petition for Stay with the Mon-

tana State Office and the Interior Board of Land Appeals (“IBLA”). DE 68-17 at 9624-45. 

Slawson intervened in the appeal. DE 68-23 at 10662-64. DOI’s Office of Hearings and Appeals 

(“OHA”) regulations direct that the IBLA “shall grant or deny” petitions for stay within 45 days 

of the expiration of the period for filing a Notice of Appeal, 43 C.F.R. § 4.21(b)(4). The deadline 

for this decision—July 10, 2017—passed without any action by IBLA. Once the time for IBLA 

to rule had passed, Slawson began drilling the wells on the well pad. DE 68-4 at 8115.  

Nearly a month after IBLA’s 45-day period to rule on the Petition for Stay had expired, 

IBLA issued an Order granting MHA Nation’s Petition for Stay on August 9, 2017. DE 68 at 

6997-7007. The Order contained several errors, including the incorrect statement that the Project 

would develop trust resources of the MHA Nation. DE 68 at 6998. Slawson thereafter filed a 

Motion for Temporary Restraining Order and Preliminary Injunction in this Court, seeking to 

prevent DOI from enforcing the unlawful stay. DE 68-04 at 8054-67. This Court granted 

Slawson’s Motion, finding that Slawson had “a strong likelihood of success” on its claims related 

 
8 MHA Nation claims the State Director’s decision was “not based upon the full administrative 
record.” Br. at 7. The Court should disregard this assertion as MHA Nation provides no evidence 
to support it. See D.N.D. Civ. L.R. 7.1(A)(2) (“[E]ach significant material fact must be supported 
by reference to specific pages, paragraphs, or parts of the pleadings, depositions, answers to in-
terrogatories, exhibits, and affidavits that have been served and filed with the court. . . .”). 

Case 1:19-cv-00037-DLH-CRH   Document 80   Filed 04/13/20   Page 13 of 45



8 
 

to MHA Nation’s administrative appeal, in part because MHA Nation had not put forth evidence 

in front of DOI proving that it had jurisdiction to impose its setback.9 Id. at 8059-63.  

While Slawson’s action in this Court was pending, both Slawson and BLM requested that 

the Director of DOI’s OHA (the “OHA Director”) take jurisdiction over MHA Nation’s IBLA 

appeal. DE 68-12 at 9052-54. The OHA Director did so pursuant to her authority under 43 C.F.R. 

§ 4.5. Id. After “review[ing] the filings and BLM’s administrative record,” and “tak[ing] into 

account each of the MHA Nation’s arguments,” the OHA Director denied MHA Nation’s appeal. 

DE 68-4 at 8333. She first found that the Stay Order was inappropriate. Id. at 8326-29. She then 

found that MHA Nation’s appeal failed on its merits, as “BLM complied with the various author-

ities governing its decision-making process,” that “the setback requirements cited by the MHA 

Nation did not serve as a bar to [BLM’s] decision,” and that BLM’s decision “has a rational basis 

that is supported by facts in the record.” Id. at 8333.  

MHA Nation’s “Setback” 

MHA Nation’s challenges to the Project—both in front of DOI and this Court—largely 

stem from its claim that certain “setbacks” required the Project’s well pad to be sited 1,000 feet 

away from Lake Sakakawea. Three of them are from federal agency management plans that do 

not apply to the Project.10 Infra at 32-35; DE 67-7 at 2451-58. But the primary setback on which 

MHA Nation relies is its own.  

 
9 MHA Nation complains that this Court “did not require notice to the MHA Nation prior to con-
sideration and issuance of the TRO.” Br. at 8-9. MHA Nation fails to mention that Slawson pro-
vided notice to MHA Nation of its Complaint and TRO the day that it filed the TRO. Case No. 
1:17-cv-00166-DLH-CSM, DE 3 at 3. 
10 MHA Nation claims that these federal agency “setbacks” do not permit variances for projects 
within 1,000 feet of the Missouri River. Br. at 4. That is not so. See infra at 32-35. MHA Nation 
also implies that in concurring with one of these management plans, the FWS specifically agreed 
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MHA Nation first passed its “setback” resolution in August 2012. DE 68-1 at 7406-08. 

That resolution required a “one half mile” (2,640 foot) setback from the Missouri River. Id. The 

Tribe amended the resolution three months later, extending it to Lake Sakakawea and clarifying 

that “a variance may be granted and still comply with the purpose of the Act.” Id. at 7410-12. 

The Tribe’s Chairman has explained, in connection with this very Project, that “generally all 

variances are approved.” DE 67-7 at 2166, 2174. But in February 2017—less than a month before 

Slawson’s APDs were approved and BLM’s 6-year investigation came to a close—the Tribe 

again amended its setback resolution to state that “[i]n no event shall a setback of less than 1000 

feet be allowed.” DE 68-1 at 7414-15. This amendment occurred just after MHA Nation failed to 

convince BLM and Slawson that Slawson had to obtain a variance from the Tribe’s half-mile 

setback. DE 67-7 at 2166, 2174.  

  

 
that a “1,000-foot setback from Lake Sakakawea was necessary to protect listed species and des-
ignated critical habitat.” Br. at 5. While FWS generally concurred with the management plan, it 
did not specifically concur with, or even note, the 1,000-foot setback. DE 68-1 at 7462-66.  
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Figure 1 (DE 68-4 at 8243) 

Case 1:19-cv-00037-DLH-CRH   Document 80   Filed 04/13/20   Page 16 of 45



11 
 

 

Figure 2 (DE 68-4 at 8111)  
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LEGAL STANDARD 

“[J]udicial review of administrative decisions is governed by the APA.” El Dorado Chem. 

Co. v. U.S. E.P.A., 763 F.3d 950, 955 (8th Cir. 2014); see also 5 U.S.C. § 706. Reviewing courts 

should overturn agency action only where it is “arbitrary, capricious, an abuse of discretion, or 

otherwise not in accordance with law.” Id. (quoting 5 U.S.C. § 706(2)(A)). In other words, courts 

are to “give agency decisions a high degree of deference.” Voyageurs Nat’l Park Ass’n v. Norton, 

381 F.3d 759, 763 (8th Cir. 2004). Courts must not “substitute [their] judgment for that of the 

agency.” El Dorado Chem. Co., 763 F.3d at 956. Rather, “[i]f an agency’s determination is sup-

portable on any rational basis, [courts] must uphold it,” “especially . . . when an agency is acting 

within its own sphere of expertise.” Voyageurs Nat’l Park Ass’n, 381 F.3d at 763. A court can 

overturn an agency decision only if “the agency has relied on factors which Congress has not 

intended it to consider, entirely failed to consider an important aspect of the problem, offered an 

explanation for its decision that runs counter to the evidence before the agency, or is so implausible 

that it could not be ascribed to a difference in view or the product of agency expertise.” In re 

Operation of the Missouri River Sys. Litig., 421 F.3d 618, 628 (8th Cir. 2005). 

Summary Judgment is warranted when “there is no genuine dispute as to any material fact 

and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). Because of the 

limited nature of review under the APA, “[w]here an agency’s administrative record is complete 

and constitutes the whole and undisputed facts underlying agency decision making, summary judg-

ment is the appropriate vehicle to address claims” under the APA. All. for Wild Rockies v. Probert, 

412 F. Supp. 3d 1188, 1195 (D. Mont. 2019). Here, the parties have not submitted extra-record 

evidence. Summary judgment is therefore appropriate, and for the reasons stated below, should be 

granted in favor of Slawson and the Federal Defendants. 
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ARGUMENT 

I. MHA NATION’S SETBACK DOES NOT APPLY TO THE PROJECT 

DOI rightly concluded that MHA Nation’s setback does not apply to the Project. Congress 

vested DOI’s Secretary with the authority to lease and manage the minerals under Lake Sa-

kakawea. Flood Control Act of 1944, Ch. 665, 58 Stat. 887, 889-91; Fort Berthold Garrison Act, 

Pub. L. No. 81-437, 63 Stat. 1026 (1949); Mineral Leasing Act for Acquired Lands of 1947, Pub. 

L. 80-382, 61 Stat. 913, 914; South Dakota v. Bourland, 508 U.S. 679, 691-92 (1993). And, as 

DOI and this Court both correctly concluded, MHA Nation’s attempt to wrest control through its 

setback resolution runs afoul of the Supreme Court’s decision in Montana v. U.S.. DOI’s determi-

nation must be afforded “a high degree of deference,” meaning MHA Nation must show that there 

is no “rational basis” for DOI to have reached this conclusion in order to prevail. Voyageurs Nat’l 

Park Ass’n, 381 F.3d at 763.  

MHA Nation has not and cannot make such a showing. It attempts to do so via three dif-

ferent arguments: (1) that Montana provides MHA Nation jurisdiction to regulate the Project, (2) 

that even if MHA Nation lacks such authority, it can force DOI to impose the setback on its behalf, 

via either MHA Nation’s Constitution or DOI’s trust obligations, and (3) that DOI did not properly 

analyze whether Montana allows MHA Nation to impose its setback. Br. at 12-24. Each of these 

claims is at odds with controlling law, contradicted by the Record, or both.  

A. Under Montana, MHA Nation Lacks Authority To Regulate The Project. 

Both DOI and this Court correctly decided that MHA Nation lacks authority to regulate the 

Project under Montana v. U.S., because it has not shown that the Project “would threaten the 
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‘health or welfare of the tribe.’”11 450 U.S. 544, 566 (1981); DE 67-7 at 2449-51; DE 68-11 at 

8949-52. MHA Nation offers three countervailing theories. First, it suggests that it need not carry 

its burden because tribal regulations intended to protect water are de facto valid. Br. at 15-19. 

There is no legal basis for that assertion. Second, MHA Nation contends that Eighth Circuit law 

lessens its burden under Montana. Br. at 17-18. That too is incorrect. Third, the Tribe argues that 

it did carry its burden. Br. at 19-20. Yet MHA Nation fails, as it did in front of DOI, to identify 

evidence that the Project somehow “imperils its subsistence,” as it must under Montana v. U.S. 

Infra at 14-15. 

 DOI had a Rational Basis to Conclude the Tribe Lacks Jurisdiction. 

“[A]s a general matter,” Indian tribes do not “possess authority over non-Indians who come 

within their borders.” Plains Commerce Bank v. Long Family Land & Cattle Co., 554 U.S. 316, 

328 (2008). This rule “is particularly strong when the nonmember’s activity occurs on [reserva-

tion] land owned in fee simple by non-Indians.” Id. In Montana v. U.S., the Supreme Court carved 

out two exceptions to this general principle, the second of which is at issue here: “A tribe may also 

retain inherent power to exercise civil authority over the conduct of non-Indians on fee lands within 

its reservation when that conduct threatens or has some direct effect on the political integrity, the 

economic security, or the health or welfare of the tribe.” 450 U.S. 544, 566 (1981).  

This exception is narrow. Absent “express congressional delegation,” tribal power does not 

extend “beyond what is necessary to protect tribal self-government or to control internal relations.” 

Id. at 564. That means non-Indian activity on fee lands can only be regulated by a tribe if it “im-

peril[s] the subsistence” of the tribe, such that the regulation is “necessary to avert catastrophic 

 
11 While the “final agency action” under review by this Court is the OHA Director’s decision, 
DE 68-4 at 8326-35, she accepted and thus incorporated BLM’s decision, DE 67-7 at 2447-61. 
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consequences.” Plains Commerce Bank, 554 U.S. at 341. The Supreme Court has cautioned that 

this exception should be construed narrowly so as not to “swallow the rule” or “severely shrink 

it.” Id. at 330; see also Belcourt Public School Dist. v. Davis, 786 F.3d 653, 660 (8th Cir. 2015). 

Thus, “efforts by a tribe to regulate nonmembers, especially on non-Indian fee land, are presump-

tively invalid.” Plains Commerce Bank, 554 U.S. at 330. It is the objecting tribe’s burden to over-

come this presumption. Id.; see also Belcourt Public School, 786 F.3d at 661.  

DOI here rightly concluded that MHA Nation did not carry its burden. As DOI observed, 

“[t]he Tribe [did] not present[] any evidence of why a 600-foot setback compared to a 1,000 foot 

setback[] would threaten the ‘health or welfare of the tribe.’” DE 67-7 at 2449. MHA Nation’s 

bald assertion that the setback was necessary was not enough under Montana v. U.S.  

On the other side of the evidentiary ledger was BLM’s detailed EA. Id. at 2450; DE 67-16 

at 6369-6498; DE 67-15 6200-6368. Based on BLM’s extensive investigation, DOI concluded that 

the Project would have “no effect on surface water quality” because of its use of “the best envi-

ronmental techniques and technologies” and “Best Management Practices.” These included “a 2-

foot-tall berm around the pad”; “sloping of the drilling pad away from drainageways”; “a tank 

battery containment system designed to hold 110 percent of the capacity of the largest tank plus 1 

day’s production to prevent runoff or spills”; a “Spill Prevention, Control, and Countermeasure 

plan”; “a closed-loop drilling system”; “drilling with freshwater to a point below the base of the 

Fox Hills Formation”; and “using appropriate casing and cementing to permanently seal the well 

shaft from any surrounding aquifers” “to a depth of 2,500 feet below ground surface.” DE 67-7 at 

2450-51. The Record reflects many other safety measures taken to eliminate or minimize the risk 

of impact on the surrounding environment as well, such as the placement of the production pad—

where the actual operational and storage equipment are located—roughly a mile northeast of the 
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drill pad.  See, e.g., DE 67-15 at 6362-68. Cf. Pennaco Energy, Inc. v. U.S. Dept. of Interior, 377 

F.3d 1147, 1157 (10th Cir. 2004) (“Our review of the record is not . . . limited to those passages 

expressly relied upon by the IBLA.”).  

Weighing BLM’s substantial evidence against MHA Nation’s failure to put forth any evi-

dence, DOI concluded that the Project would not “‘imperil’ the health or welfare of” MHA Nation, 

and thus MHA Nation does not have jurisdiction over the Project. DE 67-7 at 2449-51. DOI had 

far more than a “rational basis” for this conclusion.  

 Water-Related Tribal Regulations are Not Automatically Valid       
Under Montana. 

In an effort to avoid the above conclusion, MHA Nation suggests that tribal regulations 

regarding water rights are de facto valid under Montana v. U.S. It claims that “[f]ederal circuits 

have routinely upheld tribal regulatory authority to protect water resources” and focuses on the 

Tribe’s intentions in adopting the setback. Br. at 15-19 (“It was understood by all the parties 

throughout the BLM’s review of this project that the purpose of the setback [was] to protect the 

MHA Nation’s water. . . .”). The Tribe appears to be arguing that, contrary to controlling case law, 

tribal regulations merely intended to protect water are valid. That is not so. 

MHA Nation relies primarily on Montana v. EPA, 137 F.3d 1135 (9th Cir. 1998).12 There, 

state and municipal entities that owned fee lands on a reservation challenged EPA’s treatment of 

a tribe as a “state” under the Clean Water Act, which allowed the tribe to establish water quality 

standards and regulate the discharge of pollutants into the tribe’s water. Id. at 1138. The plaintiffs 

argued that the tribe did not have jurisdiction to issue such standards and regulations. Id. The Ninth 

 
12 MHA Nation also cites cases concerning the implied right to tribal water use that can arise 
from the establishment of a tribal reservation. See Winters v. United States, 207 U.S. 564 (1908); 
Colville Confederated Tribes v. Walton, 647 F.2d 42 (9th Cir. 1981). Because MHA Nation’s 
right to use the waters of Lake Sakakawea are not at issue, these cases are irrelevant.  
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Circuit disagreed, citing EPA’s finding that the regulated activities “posed such serious and sub-

stantial threats to Tribal health and welfare that Tribal regulation was essential.” Id. at 1141.  

Montana v. EPA does not justify tribal jurisdiction here. First, it is inapt. Montana v. EPA 

concerned the Clean Water Act, through which Congress expressly delegated authority to tribes to 

regulate non-Indians on fee lands.13 Further, that case concerned a tribe’s authority to regulate non-

Indians’ discharge of pollutants into reservation waters. Id. at 1137-38; 81 Fed. Reg. 30183-01, 

2016 WL 2820118, at *30183-84 (May 16, 2016); DE 67-16 at 6417. Here, MHA Nation has 

offered no evidence that the Project will cause any discharge in water, much less discharge above 

a water quality standard. Infra at 19-21. Montana v. EPA also predates the Supreme Court’s Plains 

Commerce decision, which clarified the narrowness of Montana’s second exception. Supra at 14-

16. This is no idle concern, as the Ninth Circuit itself expressed confusion in Montana v. EPA 

regarding the standard it ought to apply in evaluating tribal jurisdiction. 137 F.3d at 1140. (“Alt-

hough the Supreme Court has applied the Montana rule in subsequent cases, the Court’s 1989 

fractured decision in Brendale left some confusion as to what the correct standard should be.”) 

(internal citation omitted); see also Rincon Mushroom Corp. v. Mazzetti, 490 F. App’x 11, 14 (9th 

Cir. 2012) (Rawlinson, J. dissenting) (“On the issue of tribal jurisdiction over non-Indians, the 

United States Supreme Court is moving in one direction and we are moving in another.”). 

But even if Montana v. EPA were applicable, its reasoning cuts against MHA Nation’s 

argument here. Unlike the tribe in Montana v. EPA, MHA Nation failed to provide evidence that 

 
13 At the time Montana v. EPA was decided, the EPA had not yet finally interpreted the CWA as 
an express delegation of regulatory authority to tribes, and required tribes to show that they had 
jurisdiction under Montana v. U.S. in order to obtain “Treatment-as-State” status. But the EPA 
has since recognized that the CWA was an express delegation of such tribal authority. 81 Fed. 
Reg. 30183-01, 2016 WL 2820118, at *30183-84 (May 16, 2016). MHA Nation has applied for 
but not received treatment-as-state status. DE 67-16 at 6417. 
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the Project would have “serious and substantial” effects on the health and welfare of the Tribe. 

Infra at 19-21. By contrast, Slawson and BLM amassed substantial unrebutted evidence showing 

the Project is safe. See supra Sec. I.A.1. Thus, Montana v. EPA in fact supports DOI’s decision.14 

Subsequent cases are in accord. In Evans v. Shoshone-Bannock Land Use Policy Comm’n, 

a tribe claimed jurisdiction over nonmember activity that allegedly threatened water contamina-

tion. 736 F.3d 1298, 1306-07 (9th Cir. 2013). The Ninth Circuit rejected that argument because it 

rested on “generalized” and “speculative” concerns without showing that the activity “pose[d] cat-

astrophic risks.” Id. Similarly, Rincon Mushroom reasoned that a tribe must prove regulated con-

duct “threatens or has some direct effect on” a tribe’s water in order to support jurisdiction. 490 F. 

App’x at 13.15 These cases reaffirm that water-protection regulations are not automatically per-

missible—the Tribe must carry its burden to prove the regulated conduct threatens the Tribe’s 

ability “to protect tribal self-government or to control internal relations.” 450 U.S. at 564.  

 Eighth Circuit Precedent Does Not Lower MHA Nation’s Burden. 

MHA Nation similarly contends that the Eighth Circuit’s “functional view” of Montana 

lowers its burden. Br. at 17-18. MHA Nation argues that under Attorney’s Process and Investiga-

tion Srvs. v. Sac & Fox Tribe, the Court should weigh the Tribe’s motivations—rather than actual 

evidence—against Slawson’s and BLM’s. Id. Attorney’s Process says no such thing.  

 
14 MHA Nation cites Albuquerque v. Browner, 97 F.3d 415 (10th Cir. 1996), as another case that 
purportedly “affirmed tribal regulatory jurisdiction to protect water resources.” Br. at 18. But 
Browner is even less helpful than Montana v. EPA, as it contained no analysis of tribal authority 
under Montana v. U.S. It did hypothesize in a footnote about the possibility of the tribe having 
“inherent jurisdiction over non-Indian conduct or non-Indian resources,” but it did not analyze 
the tribe’s authority to do so. 97 F.3d at 424 n.14. It instead focused on EPA’s authority under 
the Clean Water Act when a tribe has been given “Treatment as State” status. Id. at 423-24. 
15 The Ninth Circuit did not decide whether the tribe had jurisdiction. Id. Rather, it concluded 
only that declarations describing how the regulated activity could threaten water quality and in-
crease the risk of forest fires were sufficient to establish a “colorable” claim of jurisdiction such 
that a tribal court could decide the jurisdictional question in the first instance. Id. 
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In Attorney’s Process, non-Indian plaintiffs argued that a tribe lacked jurisdiction because 

the tort claims the tribe brought against them—including assault, battery, trespass, and misappro-

priation—would not typically “imperil the subsistence of the tribal community.” 609 F.3d 927, 

932, 937 (8th Cir. 2010). The Court rejected that argument, explaining that “courts applying Mon-

tana should not simply consider the abstract elements of the tribal claim at issue, but must focus 

on the specific nonmember conduct alleged, taking a functional view of the regulatory effect of 

the claim on the nonmember.” Id. at 938. The Court found that most of the conduct alleged by the 

tribe—e.g., “organizing a physical attack by thirty or more outsiders” in an effort to “seize control 

of the tribal government and economy by force”—did constitute a “direct attack on the heart of 

tribal sovereignty,” thus supporting tribal jurisdiction. Id. at 939. 

Here, by contrast, MHA Nation asks this Court to do precisely what the Eighth Circuit 

cautioned against. Rather than offer evidence regarding the effects of the Project, MHA Nation 

focuses instead on the abstract concept of water protection generally and the Tribe’s intentions. 

But nothing in Attorney’s Process suggests that MHA Nation can substitute its asserted motivation 

for actual facts in carrying its burden. To the contrary, the Eight Circuit expressly confirms that 

the relevant question is whether the Project actually “imperil[s] the subsistence of the tribal com-

munity.” Id. at 939. MHA Nation offered no evidence to suggest that it does. Supra at 14-16. 

 MHA Nation Cannot Show DOI’s Decision Lacked a Rational Basis. 

In its final attempt at jurisdiction, MHA Nation attempts to satisfy its evidentiary burden 

by citing a smattering of supposed justifications for the setback. Br. at 19-20. But none of this 

purported evidence shows why Slawson’s well pad must be an extra 400 feet from the Lake to 

avoid “catastrophic consequences” to MHA Nation’s sovereignty, much less that DOI abused its 

discretion in finding to the contrary.  
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MHA Nation first cites the “inherent dangers” of oil and gas drilling, recounting the num-

ber of oil spills in North Dakota and claiming—without citation or support—that these spills 

“threatened the ‘health and welfare’ of surrounding communities” and “would have imperiled the 

affected communit[ies]” if they had reached water. Br. at 19. To the contrary, a report MHA Nation 

itself cites states that “generally the maximum potential risk percentage of spills [in North Dakota] 

to leave the well pad site was 6 percent.” DE 68-1 at 7448. Additionally, MHA Nation provides 

no reason to believe that previous spills are predictive of what will happen with the Project, let 

alone that the Project threatens “catastrophic consequences.” These are instead the type of “gen-

eralized” and “speculative” concerns that cannot support tribal jurisdiction. Evans, 736 F.3d at 

1306. Finally, BLM is well aware of risks associated with drilling, which is squarely within its 

“area of expertise.” Voyageurs Nat’l Park Ass’n, 381 F.3d at 763 (discretion to an agency decision 

is especially warranted “when an agency is acting within its own sphere of expertise”). That is why 

it drafted a several-hundred-page EA. See supra at 15-16. MHA Nation provides neither evidence 

nor argument suggesting that BLM inadequately accounted for such dangers.  

MHA Nation also points to Slawson’s own record as justification for its exercise of juris-

diction. Br. at 19-20. MHA Nation did not make this argument in front of the BLM or the OHA 

Director, and therefore has waived it. DE 67-7 at 2447-61; DE 68 at 7275-7319; DE 68-5 at 8354-

8423; DE 68-6 at 8424-91; Friends of the Norbeck v. U.S. Forest Service, 661 F.3d 969, 974 (8th 

Cir. 2011) (“Failure to raise an objection before the agency results in its waiver.”). Regardless, 

MHA Nation again provides neither evidence nor argument as to why Slawson’s two prior spills 

at other sites have any bearing on what will happen with this Project. If anything, the lack of serious 

consequences from the other spills suggests that Slawson implements adequate safety measures. 

In any event, BLM is aware of Slawson’s spill record, which is part of the Administrative Record. 
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DE 67-13 at 5224-43. Indeed, Slawson is required to inform BLM when spills occur. See 

https://www.blm.gov/sites/blm.gov/files/energy_noticetolessee3a.pdf. Yet BLM still issued the 

permits. MHA Nation provides no support for the contention that this constitutes “clear error.”   

MHA Nation next contends that a 1,000-foot setback is needed “to provide emergency 

response time in case a spill is not contained.” Br. at 20. MHA Nation once again provides no 

supporting evidence. It instead asserts simply that “every other federal agency that regulates oil 

and gas development around Lake Sakakawea” requires such a setback. Id. That is not true, as the 

“setbacks” MHA Nation cites either do not exist or allow for exceptions. Infra at 32-35. Regard-

less, MHA Nation cannot point to any agency statement or other evidence that a 600-foot setback 

provides insufficient “response time,” or threatens “catastrophic consequences.”  

MHA Nation finally suggests that its authority is justified by BLM’s and Slawson’s admis-

sions in the record that a setback would “reduce the likelihood of a spill or blowout reaching Lake 

Sakakawea’s waters.” Br. at 20. This is a non sequitur, as it does not show that the Project presents 

a risk to Lake Sakakawea, much less “imperils the subsistence” of the Tribe. But what is more, 

MHA Nation ignores that the setback discussed in the quoted material—moving the pad roughly 

300 feet to avoid any impact on Piping Plovers—was adopted. DE 67-8 at 2498; DE 67-16 at 6384. 

In sum, MHA Nation has no evidence that the Project “imperils the subsistence” of, or 

threatens “catastrophic” consequences to, the Tribe. Indeed, Slawson has been drilling on or pro-

ducing from the well pad for over two and a half years, yet MHA Nation lacks evidence of a single 

negative consequence to the Lake. DE 68-4 at 8115. DOI’s decision was well-founded, and MHA 

Nation lacks jurisdiction to regulate the Project.  

B. MHA Nation’s Attempts To Avoid Montana Are Unavailing. 

MHA Nation claims that even if it lacks jurisdiction, it can force BLM to impose the set-

back on its behalf. Br. at 12-15. DOI concluded otherwise, stating that “the MHA Nation lacked 
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authority to regulate BLM’s decision in this case,” DE 68-4 at 8334, and that “BLM does not have 

to enforce the tribal resolution . . . because the lands and minerals at issue in this case are both in 

fee.” DE 67-7 at 2449. MHA Nation brings the same arguments here that it made below: that its 

Constitution and BLM’s “trust obligations” require BLM to enforce the setback. Each of those 

arguments is contrary to well-established law. 

 MHA Nation’s Constitution Does Not Compel BLM to Enforce the 
Setback. 

MHA Nation claims that DOI (and hence BLM) bound itself to abide by the MHA Nation’s 

laws. Br. at 12-13. The Tribe contends that in 1936 the Secretary agreed to be bound by MHA 

Nation’s Constitution, that the Tribe later gave itself via constitutional amendment the authority 

to regulate non-Indians on fee lands, and, thus, DOI must enforce the setback against Slawson. Id.  

The Eighth Circuit has already considered and rejected an identical argument. Oglala Sioux 

Tribe v. Hallett addressed the question whether DOI was bound by a tribal ordinance when decid-

ing whether to grant a member legal title to land held by the United States. 708 F.2d 326, 328 (8th 

Cir. 1983). As here, the tribe argued that its Constitution empowered it to pass the ordinance at 

issue, that the Secretary “order[ed] all officers and employees of the Department . . . to abide by 

the provisions of the said constitution and bylaws,” and, thus, that DOI was bound by the ordi-

nance. Id. at 332. The Eighth Circuit rejected that argument for two reasons.  

First, the Court found that “[w]hile the 1936 order expressly declared that regulations 

‘heretofore promulgated’ [by DOI] were inapplicable insofar as they conflicted with the tribal 

constitution and bylaws,” “there simply is no indication in that order that the Secretary was agree-

ing to be bound by all tribal ordinances enacted thereafter.” Id. The same is true here. The Secre-

tary’s order required DOI to “abide by the provisions of said Constitution and Bylaws.” DE 68-1 

at 7428 (emphasis added). “[S]aid Constitution and Bylaws” refers to a particular Constitution and 
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specific Bylaws “attached” to the Secretary’s order. Id. As in Oglala, the Secretary unsurprisingly 

did not agree to bind DOI to subsequent MHA Nation bylaws or amendments.  

Second, the Court explained that, regardless of what the Secretary ordered, it was “aware 

of no authority whereby the Secretary could” bind the United States to all future tribal ordinances. 

Oglala, 708 F.2d at 332. That is in keeping with the principle that, absent congressional delegation, 

the United States’ sovereign power cannot be limited by tribal laws or constitutions. Montana, 450 

U.S. at 564. (“[E]xercise of tribal power beyond what is necessary to protect tribal self-government 

or to control internal relations is inconsistent with the dependent status of the tribes, and so cannot 

survive without express congressional delegation.”); Citation Oil & Gas Corp. v. Acting Navajo 

Reg’l Dir., BIA, 57 IBIA 234, 247 (2013) (citing Tenneco Oil Co. v. Sac and Fox Tribe of Indians 

of Oklahoma, 725 F.2d 572 (10th Cir. 1984)) (“Courts consistently have rejected past efforts by 

BIA to enforce tribal law where it was not required by Federal law, regulation, or contract.”).  

MHA Nation’s argument fails for additional reasons. For instance, the provision at issue 

purports to grant jurisdiction over “all persons and all lands . . . within the . . . Fort Berthold 

Reservation . . . except as otherwise provided by law.” DE 68-2 at 7756 (emphasis added). Federal 

law confirms that MHA Nation lacks jurisdiction over the Project. Supra at 13-21. Thus, as “oth-

erwise provided by law,” the Tribe lacks jurisdiction over the Project. 

Additionally, the Constitution that the Secretary blessed in 1936 did not contain the provi-

sion on which MHA Nation relies, which was added in 1985. See Br. at 12-13; DE 68-1 at 7417-

28; DE 68-2 at 7756-57. MHA Nation points to DOI’s approval of the 1985 amendment, Br. at 12-

13, but that approval does not help the Tribe. First, the Deputy who issued the approval did not 

say—as the Secretary did in originally approving MHA Nation’s Constitution—that DOI would 

be bound by any tribal bylaws. DE 68-2 at 7758. Second, DOI itself acknowledged the amendment 
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did not expand MHA Nation’s power to regulate non-Indians. Prior to approving the amendment, 

an agency official wrote a letter to the Secretary about the issue recognizing that “the jurisdictional 

provision appears broad,” but explained that it “does not mean that the tribe will have jurisdiction 

over non-Indians and non-Indian lands in all circumstance.” DE 68-2 at 7759-60. Rather, “the 

tribal government would be able to assert its authority in specific circumstances to the extent al-

lowed by federal law.” Id. (emphasis added). Thus, the “provision, and the entire constitution, 

should be viewed simply as a mechanism through which the tribe exercises its governmental pow-

ers,” but “[t]he extent to which the tribe retains its original sovereign powers, including any powers 

over non-Indians, is controlled by federal law, rather than by tribal constitutions.” Id. at 7760. DOI 

never suggested that the amendment expanded MHA Nation’s jurisdiction beyond what Montana 

allows, and therefore did not agree to be bound by ordinances exceeding such jurisdiction.16 

The Tribe’s Constitution does not force DOI to apply the setback.  

 DOI’s “Trust Obligations” Do Not Compel It to Enforce the Setback. 

MHA Nation next argues that the United States’ general “trust obligation” toward the Tribe 

requires DOI to enforce the setback. Br. at 14. It cites seven cases in support, Br. at 14-15, but not 

one of them even mentions the concept of this “trust obligation” requiring the United States to 

enforce tribal laws. To the contrary, federal agencies not only need not but generally cannot en-

force tribal laws where the tribe lacks the jurisdiction to enforce the law itself. Supra at 23.   

To the extent MHA Nation merely invokes a general duty to protect tribal waters, BLM 

fulfilled that obligation by conducting the EA and confirming the Project’s safety. As DOI found: 

 
16 MHA Nation claims that the letter supports its constitutional argument by cherry-picking an 
irrelevant line about the Tribe’s need to “enact ordinances” “in order to effectuate the assertion 
of authority contained in the constitution.” Br. at 13. But the Tribe omits the substance of the let-
ter, which runs directly counter to its argument. Id.    
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The BLM has a trust obligation to protect trust resources within the Reservation 
boundaries. This obligation includes considering the environmental impacts on the 
trust resource and ways to mitigate those impacts. . . . The BLM considered the 
Tribes’ 1,000-foot setback requirement, but decided that a 600-foot setback in this 
case protected the trust resources within the reservation boundaries.  
 

DE 67-7 at 2449. See also supra at 14-16.  

The trust obligation MHA Nation cites does not require—or even allow—DOI to enforce 

tribal laws that MHA Nation cannot itself enforce. That obligation therefore cannot serve as a 

backdoor through which MHA Nation can enforce the setback. 

C. DOI Considered Whether MHA Nation Has Jurisdiction Over The Project. 

MHA Nation finally (and incredibly) claims that DOI never decided the question whether 

MHA Nation has jurisdiction under Montana. Br. at 20-24. This argument has also been waived; 

MHA Nation did not raise it in front of the State or OHA Director. DE 67-7 at 2447-61; DE 68 at 

7275-7319; DE 68-5 at 8354-8423; DE 68-6 at 8424-91; Friends of the Norbeck, 661 F.3d at 974. 

Regardless, as is abundantly clear above, MHA Nation’s claim is false. BLM’s Decision Record 

acknowledged the Tribe’s comments regarding the supposed “applicability of tribal resolutions for 

setbacks from the lake,” but explained that its obligations stem from federal policy. DE 67-16 at 

6514. The State Director then explicitly rejected MHA Nation’s claim to jurisdiction under Mon-

tana. DE 67-7 at 2449-51. This Court reached that same conclusion mid-agency review. DE 68-

11 at 8944-57. The OHA Director also agreed, adopting BLM’s reasoning. DE 68-4 at 8333-34.  

MHA Nation’s revisionist history is largely based on BLM discussions that predate its 

decision regarding MHA Nation’s jurisdiction. For instance, MHA Nation cites discussions from 

July through September 2016 regarding whether the Project’s location was acceptable in light of 

MHA Nation’s ordinance. Br. at 21. By late September, it was clear that neither MHA Nation nor 

Slawson would give up their positions regarding MHA Nation’s setback. DE 67-7 at 2168, 2174. 

Slawson thereafter sent BLM’s North Dakota Field Manager a memorandum explaining why 
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MHA Nation does not have jurisdiction over the Project. Id. at 2131. Less than five hours after 

receiving that email, the Field Manager emailed the Tribe asking whether it had “any documenta-

tion or science” to justify the need for its proposed setback. DE 67-8 at 2551. Having received 

none, BLM concluded that MHA Nation lacked jurisdiction over the Project. DE 67-7 at 2449.  

All of this, however, is beside the point. Regardless of how and when DOI decided that the 

Tribe lacks the authority to impose its setback, it unequivocally did.17 DE 67-7 at 2449-51; DE 68-

4 at 8333-34. MHA Nation is simply wrong that DOI avoided that determination. It would make 

no sense to send this matter back to DOI to decide an issue that it has already addressed.  

* * * 

In sum, DOI considered and rightly rejected MHA Nation’s claim to jurisdiction under 

Montana, and the Tribe cannot force DOI to do what it lacks the authority to do itself. DOI’s 

decision had a rational basis and should be affirmed.  

II. BLM’S NEPA ANALYSIS WAS PROPER UNDER IM 2009-078 

The National Environmental Policy Act (“NEPA”) imposed a procedural requirement on 

BLM: to take a “hard look” at whether the Project would significantly affect the environment.18 

 
17 MHA Nation claims that the FONSI and Decision Record “falsely” state that “the Project does 
not violate any known Federal, State, Local or Tribal law or requirement imposed for the protec-
tion of the environment.” Br. at 23. This statement is not false—the Project cannot “violate” an 
inapplicable ordinance. Regardless, even if BLM had not decided the jurisdictional question, 
DOI—via the State Director and the OHA Director—did.  
18 NEPA requires that an Environmental Impact Statement (“EIS”) “be prepared for all ‘major 
Federal actions significantly affecting the quality of the human environment.’” Sierra Club, 46 
F.3d at 837 (quoting 42 U.S.C. § 4332(C)). An agency can also conduct an environmental assess-
ment to determine whether a project will not have a “significant impact,” such that an EIS is un-
necessary. Id. at 840. Environmental assessments are sufficient if the agency “took a ‘hard look’ 
at the project, identified the relevant areas of environmental concern, and made a convincing 
case for its FONSI [Finding of No Significant Impact].” Id. at 838-39. A reviewing court’s role 
is “a limited one”; it is “not free to substitute [its] judgment for that of the agency.” Friends of 
Boundary Waters Wilderness v. Dombeck, 164 F.3d 1115, 1128 (8th Cir. 1999) 
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Sierra Club v. U.S. Forest Serv., 46 F.3d 835, 837 (8th Cir. 1995). BLM did so, as evidenced by 

the 300-page EA compiled after a 6-year investigation. See DE 67-15 at 6200-6368; DE 67-16 at 

6369-6498; DE 68-4 at 8110-14. MHA Nation now claims BLM’s NEPA analysis was deficient 

because it improperly applied a BLM-authored memo guiding that analysis. Br. at 24-29. MHA 

Nation’s argument fails for three reasons: (1) it waived any challenge to BLM’s NEPA analysis; 

(2) it incorrectly interprets the memo at issue; and (3) BLM’s NEPA analysis would have been 

sufficient even under MHA Nation’s faulty reading.  

A. MHA Nation Waived Its NEPA Argument. 

MHA Nation did not challenge the sufficiency of BLM’s NEPA analysis in its appeal to 

BLM’s Montana State Director. DE 67-7 at 2438-46. Because it participated in the State Director’s 

decision-making process, applicable regulations limited MHA Nation’s arguments on appeal to 

those “raised by [it] in its prior participation” or “[t]hat arose after the close of the opportunity for 

such participation.” 43 C.F.R. § 4.410(c). As a result, MHA Nation waived any challenge to 

BLM’s NEPA analysis by not providing the State Director a chance in the first instance to evaluate 

the issue. This Court therefore need not reach the merits of MHA Nation’s challenge.  

B. BLM Correctly Applied IM 2009-078. 

Even if MHA Nation had not waived the argument, it is wrong on the merits. The BLM-

authored Instructional Memorandum 2009-078 (the “IM”) contemplates three types of “situations” 

to be investigated and provides different guidance for each. MHA Nation claims that BLM ana-

lyzed the Project under the wrong situation. But as BLM itself explained, MHA Nation is wrong.  

The IM provides guidance on assessing an APD for directional drilling from a multiple 

well pad that is on non-federal land and contains wells drilled to access both federal and non-

federal minerals. DE 68-11 at 8977. It is necessary because federal agencies have limited authority 
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to regulate non-federal lands. Id. The IM contemplates three situations. The first is when the pro-

ject concerns an existing pad, in which case BLM only assesses downhole and drilling impacts. 

Id. at 8978-79. The second is when a new pad must be created but its location “is not based on the 

downhole location of the Federal wells.” Id. at 8979. In this case, BLM will provide “a general 

description of” the effects of “siting and construction of the private well pad and infrastructure, 

drilling and operation of the private wells, and other activities related to the private well pad.” Id. 

The third situation is when a new pad’s location “is based on the downhole location of the Federal 

wells.” Id. at 8980. This calls for BLM to “fully analyze[]” the infrastructure that is different from 

what “a reasonable operator would have chosen to reach only non-Federal minerals.” Id.  

Here, BLM rightfully analyzed the Project under Situation 2. The siting decision was ad-

mittedly impacted by the location of minerals; the pad’s location was based in part on the fact that 

minerals would have been stranded if the pad were moved further from Lake Sakakawea. DE 67-

16 at 6402. But the pad’s location was not based on the location of “federal minerals.” That is 

because the well pad was intended to produce federal, state, and private minerals, with the farthest 

minerals from the well pad being private minerals. Supra at 11; DE 68-23 at 10706. In other words, 

even if Slawson were not accessing federal minerals, it still would have sited the pad in the same 

location to avoid stranding private minerals. Situation 2 therefore applied because “the location of 

the pad [was] not based on the downhole location of the Federal wells.” DE 68-11 at 8979. 

MHA Nation claims otherwise, pointing to portions of the record in which Slawson and 

BLM discussed the impact of the well pad’s location on the production of federal minerals. Br. at 

26. This misses the point. The question is not whether the pad’s siting impacts federal wells; it is 

whether the siting would be different but for the federal wells. DE 68-11 at 8980 (Situation 3’s full 

analysis does not apply to infrastructure that a “reasonable operator would have chosen to reach 
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only non-Federal minerals”); DE 68-23 at 10838 (BLM decision analyzing what would happen 

“but for approval of the Federal APD”). Here, the well pad would have been sited in the same 

location but for the federal minerals, as explained above. 

While this reading is clear from the text of the IM itself, any possible ambiguity was put to 

rest by BLM’s interpretation. An agency’s interpretation of its own policies “is entitled to ‘great 

deference.’” Nat’l Ass’n of Regulatory Util. Comm’rs v. F.C.C., 746 F.2d 1492, 1502 (D.C. Cir. 

1984). On two occasions, BLM concluded that the Project falls under Situation 2. DE 67-7 at 2455; 

DE 68-23 at 10705-07. BLM’s interpretation of its own IM is correct, as the OHA Director con-

cluded.19 DE 68-4 at 8333 (“BLM complied with the various authorities governing its decision-

making process.”). MHA Nation’s argument based on the IM is therefore unavailing. 

C. BLM’s NEPA Analysis Was Sufficient Under “Situation 3.” 

Even if this had been a “Situation 3” project, MHA Nation’s argument would still fail. 

Despite its legal ability to treat them differently, BLM apparently investigates Situation 2 and 

Situation 3 projects with the same depth. Indeed, it has stated, in relation to a different project, that 

its “responsibilities to comply with NEPA under either Situations 2 or 3 are basically the same.” 

DE 68-23 at 10838. Whatever the reason, here BLM’s NEPA analysis was adequate even under 

the “Situation 3” standard.  

BLM “consider[ed] the direct, indirect, and cumulative effects” of the Project as Situation 

3 requires. DE 68-11 at 8980. BLM’s EA reflects a “detailed analysis” of the Project, recounting 

(for two proposed locations) the Project’s well site area and infrastructure siting, well pad, access 

 
19 BLM’s interpretation of its own guidance is further clarified by an updated version of the IM, 
which replaced the old version in June 2018. See https://www.blm.gov/policy/pim-2018-014. The 
new version states that “[i]f it appears that the well pad would be constructed as proposed even if 
the Federal APD were not approved, then the environmental analysis should be similar to that 
undertaken in Situation 1. That is, the environmental analysis may be limited to a discussion of the 
environmental effects of the downhole operations to be approved. . . .” Id. 
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road, flowlines, facilities pad, drilling, casing and cementing, completion and evaluation, commer-

cial production, housing and waste management, drill-hole bottom locations, reclamation, best 

management practices, and mitigation and spill plans. DE 67-16 at 6375-6409. The EA analyzes 

the Project’s potential impacts to land resources, water resources (including both surface and 

groundwater), air quality, biological resources, cultural resources, socioeconomics, resource use 

patterns, and environmental consequences. Id. at 6409-6475. It also considered the “cumulative 

impacts” of the Project “over time” and “in combination with similar events in the area.” Id. at 

6476-88. And during its investigation, BLM consulted with no fewer than 76 stakeholders, which 

included MHA Nation and other individuals, organizations, and agencies. Id. at 6381-84. 

Were this a Situation 3 project, this case would be like Sierra Club. There, the Eighth 

Circuit considered an environmental assessment concerning timber sales. Sierra Club, 46 F.3d at 

837. Plaintiff Sierra Club argued that NEPA required the Forest Service to consider impacts of 

private parties on private lands. Id. at 839. The District Court rejected that argument, but the Eighth 

Circuit disagreed, concluding that the agency indeed should have considered such impacts. Id. 

Despite this procedural misjudgment, however, the Court found that the environmental assessment 

actually had considered the impact of private parties on private lands, and “found no significant 

impacts.” Id. The Court approved the assessment, reasoning that “Sierra Club cannot simply doubt 

the FONSI determination without pointing to more than speculative impacts.” Id.    

Similarly, even if “Situation 3” applied here, the analyses MHA Nation claims that BLM 

should have conducted either were performed or were not required. For example, MHA Nation 

claims that BLM “eliminated consideration of numerous federal lake setback requirements, in-

cluding indirect and cumulative effects of siting the well pad 600 feet from Lake Sakakawea.” Br. 
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at 27. To the contrary, BLM conducted a thorough analysis of potential impacts to Lake Sa-

kakawea, explicitly considering its distance from the Lake’s shores. DE 67-16 at 6403, 6417-26, 

6510. As for BLM’s alleged failure to consider other agencies’ purported setbacks, the other set-

backs do not apply here. See infra at 32-35. It would make no sense to vacate DOI’s decision 

because BLM’s EA failed to address setbacks that do not otherwise apply. 

MHA Nation also complains that the purportedly “limited NEPA review” “limited the 

MHA Nation’s ability to intervene in BLM’s decision-making process and provide input” regard-

ing the Project’s impact on “the Tribe’s land and resources” and its “cultural connection to the 

waters of the Missouri River.” Br. at 27-28. That too is incorrect. BLM was fully aware of MHA 

Nation’s assertion that its 1,000-foot setback applied. DE 67-7 at 2174. BLM had 11 separate 

contacts with tribal representatives during its investigation. DE 67-15 at 6315. BLM conducted 

three separate cultural resource inventories, finding “No Historic Properties Affected.” DE 67-16 

at 6446. And BLM sent these findings in two separate letters to MHA Nation’s Tribal Historic 

Preservation Officer (“THPO”). Id. The THPO did not respond to those letters and raised no issues 

regarding the Project. Id. In short, MHA Nation had ample opportunity to participate in BLM’s 

NEPA analysis and did not raise any objections based on supposed cultural impacts.  

MHA Nation finally argues that BLM failed to consider the Tribe’s “drinking water intake” 

from Lake Sakakawea. Br. at 28. This too is false. Before concluding that the Project “would have 

no effect on” the quality of surface water, which explicitly includes the Lake, the EA notes that 

the Lake is used as a source for both “municipal” and “domestic” water.20 DE 67-16 at 6420-21. 

 
20 MHA Nation suggests that Slawson’s Oil Spill Contingency Plan should have included a pro-
vision requiring Slawson to notify MHA Nation if a spill reached Lake Sakakawea. Br. at 28. 
This point is irrelevant, as it has nothing to do with whether BLM assessed whether the Project 
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BLM “fully analyzed” the Project’s “direct, indirect, and cumulative effects.” DE 67-13 at 

5247. Thus, its investigation would have been sufficient even under “Situation 3.” 

* * * 

MHA Nation waived any challenge to BLM’s NEPA analysis. Even if it had not, BLM 

correctly interpreted its own IM and conducted a NEPA analysis that would have been sufficient 

even if MHA Nation’s interpretation of the IM were correct.  

III. THERE ARE NO “FEDERAL SETBACKS” THAT PROHIBIT THE PROJECT 

MHA Nation claims that three federal agency management plans impose a 1,000-foot set-

back on the Project. Br. at 29-33. But as DOI explained—and MHA Nation ignores—none of these 

plans apply to the Project. And even if they did, the plans would not have prohibited it.  

A. BLM’s RMP Does Not Apply To Or Prohibit The Project. 

MHA Nation first claims the Project violates a setback imposed by BLM’s own North 

Dakota Resource Management Plan (the “RMP”). Br. at 29-31. That is wrong, for several reasons. 

First and foremost, the RMP does not apply to the Project. It applies to projects involving 

“federal minerals located under BLM-administered surface and under private lands not situated 

within the administrative boundaries of other federal land management agencies.” DE 68-1 at 

7473. “Land use planning for federal minerals located within the administrative boundaries of 

 
will have any potential impacts on Lake Sakakawea. But in any event, MHA Nation would re-
ceive notice of any significant spill. Slawson is obligated to report spills that meet specific crite-
ria (such as spills that reach waterways like Lake Sakakawea) to a variety of agencies, including 
BLM, the National Response Center, the EPA, and North Dakota’s Department of Health and 
Department of Environmental Quality. 40 C.F.R. § 112.20(h)(3)(ix)(D); N.D. Admin. Code 43-
02-03-30; N.D. Admin. Code 33-16-02.1-11; https://www.blm.gov/sites/blm.gov/files/energy_no-
ticetolessee3a.pdf. MHA Nation can (and indeed does) receive notification of such spills via a 
report sent by an online spill reporting system.  
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other federal agencies . . . is conducted by the appropriate surface managing agency.” Id. The fed-

eral minerals at issue are not under “BLM-administered surface” or “private lands.” They are “be-

neath the bed of Lake Sakakawea,” for which the Army Corp of Engineers is the managing agency. 

DE 67-16 at 6375; DE 67-7 at 2453-56. The State Director explained this in his decision rejecting 

MHA Nation’s appeal. DE 67-7 at 2455-56. Yet MHA Nation does not even address the issue, 

much less show that DOI lacked a rational basis for this conclusion.  

It is worth noting that even if the RMP did apply, it would not have prohibited the Project, 

for two reasons. First, the so-called “setback” does not prohibit land use within 1,000 feet of the 

Lake. It merely permits such use to be “strictly controlled,” and allows land-use restrictions if 

BLM “demonstrates the restriction [is] necessary for the protection of” the Lake.  DE 68-1 at 7479. 

Here, BLM concluded that the Project does not endanger the Lake. Supra at 15-16. Second, the 

lease stipulation applies to “leased lands” covered by “this lease.” DE 68-1 at 7479. The lands in 

question here are not leased; they are owned in fee. DE 67-16 at 6378.21 

B. BIA And FWS’s Programmatic BA/BE Does Not Apply. 

MHA Nation next claims that a BIA and FWS Programmatic Biological Assessment and 

Biological Evaluation (the “Programmatic BA/BE”) imposes a 1,000-foot setback onto the Pro-

ject.22 Br. at 31-32. Once again, DOI has already explained—and MHA Nation ignores—that the 

Programmatic BA/BE does not apply here. DE 67-7 at 2451-53. The Programmatic BA/BE ex-

plicitly states that the measures it proposes “are only enforceable by the BIA on lands held in trust 

 
21 MHA Nation also argues that BLM had an obligation under the RMP to consult with the Tribe 
and protect cultural resources. Br. at 30-31. It is not clear what MHA Nation thinks BLM should 
have done differently. In any event, BLM attempted extensively to consult with the Tribe, and 
did ensure the Project would not harm cultural resources. Supra at 31.  
22 MHA Nation claims that the setback was imposed to “provide an effective response time in the 
case of a spill.” Br. at 32. The Programmatic BA/BE says no such thing. DE 68-1 at 7448-7452. 
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for the [Three Affiliated Tribes] and allottees.” DE 68-1 at 7449. The Project is not on lands “held 

in trust”; it is on privately held fee lands. DE 67-16 at 6378.  

It is again worth noting that the Project would have been permissible even if the Program-

matic BA/BE applied. In a concurrence to the Programmatic BA/BE, FWS explained that the pro-

gram’s conditions are not inflexible. DE 68-1 at 7462-63. Rather, “[a]ny project which does not 

comply with [its] conditions” must “evaluate and determine impacts to listed species requesting 

concurrence from [FWS].” Id. That is precisely what BLM did here. It sought FWS’s concurrence 

regarding the Project’s impact on the “listed species” in the Programmatic BA/BE. DE 67-8 at 

3065-66. FWS approved of the Project’s location after Slawson agreed to move it to accommodate 

the nesting area of Piping Plovers. Id; see also DE 67-16 at 6384. 

C. The Army Corps Of Engineers’ Plan Does Not Apply To The Project. 

MHA Nation finally claims that the U.S. Army Corps of Engineers imposed a quarter-mile 

setback via its Garrison Project-Lake Sakakawea Oil and Gas Management Plan (“Oil & Gas Mgt 

Plan”). Br. at 32-33. For a third time, MHA Nation does not even mention that DOI concluded that 

the Oil & Gas Mgt Plan does not apply to the Project because, among other reasons, “Corps regu-

lations and stipulations do not apply off-lease to private surface.” DE 67-7 at 2456-58. In fact, the 

Army Corps of Engineers itself explicitly stated in the record that “the Federal lease for this loca-

tion pre-dates our Oil & Gas Mgt Plan, and the surface location is private, so our stips do not 

apply.”23 Id.; DE 68 at 7098. 

 
23 MHA Nation again cites and quotes from this email but omits the portion that flatly contradicts 
its position. Br. at 33.  
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It is once again worth noting that even if this Plan did apply, it would not have prohibited 

the Project. The Plan does not prohibit surface use within 0.25 miles of the Lake; it “strictly con-

trol[s]” such use. DE 68-1 at 7546. “Appropriate modifications” are permitted “based upon envi-

ronmental analysis.” Id. There was such an environmental analysis conducted here. And as that 

EA noted, the Army Corps of Engineers concluded that “this project will affect neither the course, 

condition, nor capacity of navigable waters of the United States.” DE 67-16 at 6379-80. 

* * * 

DOI had a rational basis for concluding that none of these purported “setbacks” apply to 

the Project, and none of them would have prohibited the Project in any event. MHA Nation’s 

challenges related to them should therefore be denied. 

IV. THE OHA DIRECTOR PROPERLY CERTIFIED THE RECORD 

DOI properly certified the record that was before the OHA Director when she rendered her 

decision. MHA Nation suggests otherwise, claiming that OHA was simply “guess[ing]” at what 

documents were before the OHA Director and seeking “reversal and remand.” Br. at 33-34.  

This argument fails for two reasons. First, MHA Nation cites neither law nor logic to sup-

port its claim that “the consequence” of the supposedly improper certification “is reversal and 

remand.” Br. at 34. Second, MHA Nation is simply wrong about the Record. This Court previously 

identified issues with DOI’s original certification but noted that they “may be easily remedied by 

re-certifying the record.” DE 69 at 4. DOI remedied those issues with a re-certification, through 

which it identified the documents that were before the OHA Director. DE 70; DE 70-2. Those 

documents included filings submitted to or created by OHA, as well as “the IBLA case file, which 

included the BLM’s administrative record.” DE 70-2 ¶¶ 3-4. Contrary to MHA Nation’s claim, we 

need not “guess” as to what documents were in the file. DOI certified its contents, too. DE 70-1. 
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There is a “strong presumption” that DOI “properly designated the administrative record,” Ouach-

ita Watch League v. Henry, No. 4:11-CV-00425 KGB, 2013 WL 11374520, at *2 (E.D. Ark. Sept. 

30, 2013), and MHA Nation cites no evidence that the record was improperly designated here. 

V. NEITHER THE DIRECTOR’S JURISDICTION NOR HER CONSIDERATION 
OF THE MERITS WARRANTS DISRUPTION OF THE AGENCY’S DECISION 

After an IBLA administrative judge improperly imposed a stay on the Project, the OHA 

Director took jurisdiction. Supra at 8. MHA Nation claims that she “abused their [sic] discretion 

in assuming jurisdiction.” Br. at 36. It also claims the OHA Director’s evaluation of the merits was 

insufficient. Id. at 34-36. Neither argument holds water. 

“Except for cases or decisions subject to the Contract Disputes Act of 1978, the Director, 

pursuant to [her] delegated authority from the Secretary, may assume jurisdiction of any case be-

fore any board of the Office.” 43 C.F.R. § 4.5(b). Apart from one exception explicitly identified 

and inapplicable here, there is no limit to the OHA Director’s power to assume jurisdiction of a 

matter before the IBLA. Id. MHA Nation implies that there is, but cites no authority. Br. at 35-36.  

The Tribe similarly points to no authority suggesting the OHA Director’s consideration of 

the merits was insufficient. In truth, DOI “articulate[d] a satisfactory explanation for its action.” 

Adams Telcom, Inc. v. F.C.C., 38 F.3d 576, 582 (D.C. Cir. 1994). BLM explained its rationale in 

the EA, Decision Record, FONSI, and State Director Decision. DE 67-7 at 2447-61; DE 67-15 

6200-6368; DE 67-16 at 6369-6498, 6509-15. The OHA Director “[took] into account each of the 

MHA Nation’s arguments” and affirmed BLM’s decision and reasoning. DE 68-4 at 8333-34; cf. 

Nat’l Parks & Conservation Ass’n v. BLM, 606 F.3d 1058, 1069 (9th Cir. 2010) (IBLA’s decision 

“incorporate[d] the EIS”); Puerto Rico Maritime Shipping Auth. v. Fed. Maritime Comm’n, 678 

F.2d 327, 352 (D.C.C. 1982) (“The ALJ’s conclusion was well documented and amply explained, 
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albeit by reference to arguments made in the record, and the Commission adopted this part of the 

Initial Decision.”). DOI more than adequately explained its bases for its decision. 

Further, even if the OHA Director’s review had been deficient in some way (it was not), 

MHA Nation’s requested relief would still be inappropriate. MHA Nation first suggests that this 

Court should “reinstitute the Board’s stay order.” Br. at 36. It provides no support for that position, 

and both this Court and the Department already concluded that the Stay Order was entered in error. 

Id. DE 68-11 at 8944-57; DE 68-4 at 8326-35. MHA Nation next states that “vacating [Slawson’s] 

permits” and “order[ing] the BLM to prepare a full EIS” is an appropriate remedy. Br. at 37. MHA 

Nation again provides no argument for such relief, cites no case law suggesting vacatur is appro-

priate, and does not even discuss the standard governing the necessity of an EIS under NEPA.24 

Id.; supra at 26. To the contrary, any supposed procedural deficiencies with the OHA Director’s 

Order would not warrant vacatur. Oregon Nat. Desert Ass’n v. McDaniel, No. CV 09-369-PK, 

2011 WL 3841550, at *3 (D. Or. July 8, 2011) (“I remand the case to the agency for further expla-

nation, but do not vacate the IBLA’s existing decision or any underlying BLM findings. . . . On 

remand, the IBLA shall issue a new decision in which it addresses the seven legal issues ONDA 

exhausted but that the IBLA failed to consider.”). The wells have already been drilled and are 

producing, so vacating the APDs would not return the parties to the status quo. It would instead 

impose significant undue hardship on Slawson, which has invested millions to drill the wells.  

  

 
24 MHA Nation does not even mention environmental impact statements until its final sentence.  
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CONCLUSION 

DOI’s decision was based on ample evidence and had a rational basis. This Court should 

therefore affirm that decision by granting Slawson’s Motion for Summary Judgment and denying 

MHA Nation’s Motion.  
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