
UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH DAKOTA

SOUTHERN DIVISION

MICAH ROEMEN; TOM TEN EYCK, 
Guardian of Morgan Ten Eyck; and
MICHELLE TEN EYCK, Guardian of 
Morgan Ten Eyck,

Plaintiffs,

v.

UNITED STATES OF AMERICA, ROBERT 
NEUENFELDT, individually and 
UNKNOWN SUPERVISORY PERSONNEL 
OF THE UNITED STATES, individually,

Defendants.

Civ. 19-4006-LLP
Civ. 19-4007-LLP

UNITED STATES’ RESPONSE TO 
PLAINTIFFS’ MOTION TO AMEND

INTRODUCTION

The United States of America, by and through its counsel of record, opposes Plaintiffs’ 

motion to amend their complaint. Plaintiffs fail to acknowledge and address that the motion to 

amend is properly considered under Federal Rule of Civil Procedure 16. The main factor to be 

examined under Rule 16 is diligence, and Plaintiffs cannot establish their diligence in advancing 

or pursuing these claims to meet the amendment deadline in the scheduling order. The United 

States also would be prejudiced by the addition of the proposed new count at this stage of the 

litigation given the delay to the case, the burdens of additional discovery, and a shift in tactics or 

strategy. Accordingly, the motion to amend should be denied. 

Plaintiffs’ proposed additions also would be futile because Plaintiffs’ proposed Count V to 

the second amended complaint fails to state a cause of action against the Bureau of Indian Affairs  

(“BIA”) that is cognizable under state law as is required under the Federal Tort Claims Act’s 
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(“FTCA”) private person analog. Amendment also would be futile when Plaintiffs’ proposed 

Count V is not “newly discovered,” but instead attempts to revive their undeveloped and non-

cognizable supervisory Bivens claim that already exists under the current complaint’s Count IV. 

Finally, the United States has not waived its sovereign immunity under the FTCA. Specifically, a 

claim alleging negligent supervision, negligent retention, and negligent training of an employee is 

the kind that is shielded by the discretionary function exception to the FTCA when the BIA has 

contracted with the Flandreau Santee Sioux Tribe pursuant to the Indian Self-Determination and 

Education Assistance Act to provide law enforcement services, and the BIA’s retained supervisory 

authority over the Contract is discretionary. For these reasons, the Court should deny Plaintiffs’ 

motion. 

FACTUAL1 BACKGROUND

The Flandreau Santee Sioux Tribe (hereafter “FSST” or “the Tribe”) and the United States, 

acting through the Bureau of Indian Affairs, Office of Justice Services (hereafter “BIA” or OJS”) 

entered into a contract wherein the Flandreau Santee Sioux Tribal Police Department was operated 

by the Tribe pursuant to an Indian Self-Determination and Education Assistance Act (“ISDEAA”) 

Contract (hereafter referred to as the “638 Contract” or “ISDEAA Contract”). In this ISDEAA 

Contract, BIA law enforcement functions were transferred to the Tribe from October 1, 2015 

through September 30, 2018. Docket 63-11 at 27 (USA000044). The provision of law enforcement 

1 In Plaintiffs’ brief in support of their motion to amend, they have made incorrect representations 
pertaining to the “facts” of the high-speed pursuit. Given that this is a motion to amend, the United 
States has no obligation to respond to or rebut those incorrect factual assertions. The United States 
simply objects to their use here as improper, and notes that the majority of these “facts” are 
mischaracterization of the evidence or, at the very least, a suggestive coloring of the facts in 
Plaintiffs’ favor. These facts have nothing to do with resolving the motion to amend other than to 
attack the credibility of Officer Robert Neuenfeldt and all law enforcement witnesses who support 
Officer Neuenfeldt’s testimony. Additionally, Plaintiffs’ filing of their expert reports (that have no 
connection to the motion to amend) should be disregarded or struck as irrelevant. 
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services to the Flandreau Santee Sioux Indian Reservation were transferred to the Tribe under the 

ISDEAA Contract. Id.  The only supervisory obligation that the BIA retained with respect to the 

Contract was noted in the Annual Funding Agreement, which provided that “[t]he Government, 

through the Bureau of Indian Affairs, shall . . . [p]rovide technical assistance and guidance, as 

needed, to the Contractor[,]” and “monitor Contractor performance under this contract[,]” which 

included “[p]eriodic on-site technical assistance visits, as needed and/or requested by the 

Contractor[.]” Id. at 27-28 (USA000044-45).

During the 638 Contract period, in about January of 2016, Robert Neuenfeldt was hired by 

the FSST’s Police Chief, Nicholas Cottier. Declaration of Meghan K. Roche, Ex. 5 at 27 (excerpts 

of Neuenfeldt Deposition). In his deposition, Neuenfeldt testified that Chief Cottier hired him, 

Cottier supervised him after he was hired, and Cottier never provided him with a copy of the BIA 

Law Enforcement Handbook, but gave him the Tribal Law and Order Code. Id. at 170-72, 178, 

and 192. Neuenfeldt left his employment with the Tribe in about January of 2018. Id. at 14.

PROCEDURAL BACKGROUND RELEVANT TO MOTION TO AMEND COMPLAINT

Plaintiffs’ proposed second amended complaint (Docket 58-1) adds a new count from the 

previous complaints. Proposed Count V alleges “negligent training, supervision & retention” 

against the United States of America. Docket 58-1 at 18-23. In their brief, Plaintiffs stated that 

“[f]acts supporting these additional causes of action only recently came to light during the 

deposition of Robert Neuenfeldt.” Docket 57 at 6-7. However, Plaintiffs were not diligent in 

pursuing facts to develop this count and then timely moving to amend the complaint within the 

confines of the scheduling order. 

Plaintiffs cannot dispute they were aware that negligent training, supervision, and retention 

claims may be at issue in this case as early as May 2, 2018, when they filed their administrative 
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claim with the BIA. In the SF-95 (administrative claim) for both Morgan Ten Eyck and Micah 

Roemen, Plaintiffs stated:

It was reasonably foreseeable that the officers employed by Flandreau Santee Sioux 
Tribe would be called upon to make decisions about initiating pursuits and would 
be called upon to conduct pursuits of claimed law breakers, and as a result, had a 
duty to adequately train, instruct, and supervise2 its police officers, including the 
police officers involved in this chase[.]

Roche Decl., Ex. 1 (Ten Eyck) at 4; Ex. 2 (Roemen) at 4. Plaintiffs made the strategic choice to 

not include these allegations in their complaints, which were filed on January 14, 2019. See Civ. 

19-4006, Docket 1; Civ. 19-4007, Docket 1. 

On March 12, 2019, Officer Neuenfeldt, individually, filed a motion to dismiss the 

complaint in both cases. Docket 8. Even though it was improper under the Federal Rules of Civil 

Procedure to do so, Plaintiffs began conducting discovery before the parties had their Rule 26(f) 

planning conference and while the Court was resolving Officer Neuenfeldt’s motion to dismiss. 

See Fed. R. Civ. P. 26(d)(1) (“A party may not seek discovery from any source before the parties 

have conferred as required by Rule 26(f), except in a proceeding exempted from initial disclosure 

. . . or when authorized by these rules, by stipulation, or by court order.”) (emphasis added).  On 

April 1, 2019, Plaintiffs sent subpoena duces tecum requests to the City of Flandreau Police 

Department, Flandreau Santee Sioux Tribe, Lake County Sheriff’s Office, Minnehaha County 

Sheriff’s Office, Moody County Sheriff’s Office, Pipestone (Minnesota) Sheriff’s Office, and 

South Dakota Department of Public Safety. Roche Decl., Ex. 3 (letter copying Defendants on all 

2 If Plaintiffs attempt to allege a negligent hiring claim, such claim is barred by the arguments 
raised in this response, and are further barred because Plaintiffs failed to present this claim in their 
administrative complaint, thus, they are barred from pursuing them in district court. See Dudley v. 
United States, Civ. 09-4024-LLP, 2010 WL 5290024, at *5 (D.S.D. Dec. 17, 2010) (citations 
omitted) (Piersol, J., dismissing specific theories or issues plaintiff had failed to allege in his SF-
95; thus, they were not presented and exhausted under the FTCA).
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sent subpoenas duces tecum).

On May 28, 2020, the Court granted Neuenfeldt’s motion to dismiss in part, and denied it 

in part. Docket 26. The parties held their Rule 26(f) planning conference on July 15, 2020. Docket 

34 at 1. In their discovery report, the parties agreed that initial disclosures would be provided on 

August 14, 2020. Id. On that date, the United States disclosed: the 638 Contract and attachments; 

the BIA/OJS Third Edition Law Enforcement Handbook (hereafter “BIA Handbook”); Police 

Reports from June 17/18, 2017 from various law enforcement agencies; and the FSST’s dispatch 

log, among other items. Roche Decl., Ex. 4 (United States Initial Disclosures) at 4-5. The United 

States also disclosed individuals who may have discoverable information pertaining to Federal 

Rule of Civil Procedure 26(a)(1)(A)(i). Id. at 1-4. This list included two employees of the BIA 

who were the “Self-Determination Officer” and “Self-Determination Specialist” for the BIA and 

had specific information regarding the 638 Contract with the FSST.  Id. at 2. The United States 

also disclosed the BIA’s Assistant Special Agent in Charge of the Office of Justice Services 

District that included the FSST and said he had “information concerning the 638 Contract with the 

Flandreau Santee Sioux Tribe for the provision of law enforcement services . . . and concerning 

communications between BIA and the Tribe.” Id.  Plaintiffs never asked to depose any of these 

individuals. Roche Decl. ¶  2.

Next, at the Rule 26(f) planning meeting, Plaintiffs agreed that any motion to amend the 

pleadings or join parties must be filed by October 2, 2020. Docket 34 at 3. The Court memorialized 

this agreement in the scheduling order. Docket 35 ¶ 3. The amendment deadline passed without 

extension. Then on October 15, 2020, Plaintiffs’ Expert Disclosure deadline, Plaintiffs moved to 

extend the remaining dates in the scheduling order, but did not request that the previously passed 

amendment deadline also be extended. Docket 38. The United States agreed to the extension of 
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the expert disclosure deadline, but asked Plaintiffs to provide the names of Plaintiffs’ planned 

experts. Roche Decl. ¶ 4. In response, Plaintiffs identified five individuals that they planned to 

disclose as experts and a sixth category of experts (treating physicians).  Roche Decl., Ex. 6 at 1.  

Nicholas Cottier was one of the five individuals that Plaintiffs planned to disclose as an expert.  

Id. Again, Cottier was the former FSST Police Chief who had hired and supervised Neuenfeldt on 

behalf of the Tribe. Roche Decl., Ex. 5 at 170-72, 178, and 192.

On November 16, 2020, Plaintiffs disclosed 46 experts. Roche Decl., Ex. 7. Cottier was 

not listed among the 46 experts. Id. However, Plaintiffs disclosed the identity of Aaron Circle 

Bear, stating Circle Bear was a former police officer for the FSST, and would testify about “the 

practice and procedure of the Flandreau Santee Sioux Tribal Police Department.” Id. Plaintiffs did 

not sufficiently or timely disclose Circle Bear under the scheduling order or under the Federal 

Rules of Civil Procedure, as they stated that “[a] copy of his Report is forthcoming.” Id. Nearly 

three months after the expert disclosure deadline passed, Plaintiffs disclosed Circle Bear’s report3 

on February 4, 2021.  Roche Decl., Ex. 8. Soon thereafter, the United States moved to extend the 

dates in the Court’s then-current scheduling order. Docket 47. The United States said the “litigation 

timeline has been altered by Plaintiffs’ expert disclosures[,]” stating that Plaintiffs provided an 

expert report on February 4, 2021, and planned to disclose a final expert report by March 1, 2021. 

Id. The United States also noted in its request for an extension to the scheduling order that given 

the continuing expert disclosures, Plaintiffs’ proposed schedule to move all dates, but keep the 

3 Plaintiffs have not provided a CV, a list of prior testimony, a signed report, or critically, the main 
“attachment” upon which Circle Bear relies in reaching his conclusions. Roche Decl. ¶ 12. 
Plaintiffs have since raised, likely since their disclosure was untimely and incomplete, that Circle 
Bear is a “non-retained” expert. Defendants have disputed whether Circle Bear constitutes a non-
testifying expert under the Federal Rules, but that argument is not relevant to this motion. The 
United States raises this here so as to not waive it.
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trial date of October 5, 2021, “was not realistic” and would constrict the then-set “course of 

discovery, motions practice, and time for the Court to consider substantive motions.” Id. at 3. 

Plaintiffs provided their final expert disclosure on March 1, 2021. Roche Decl. ¶ 13.

Neuenfeldt was deposed on February 24, 2021. Roche Decl., Ex. 5 at 1. Plaintiffs gave 

notice of their intent to amend the complaint on March 1, 2021.  Docket 63-3. Plaintiffs moved to 

amend on March 31, 2021. Docket 56. The United States recently moved to stay the scheduling 

order to allow the Court time to consider and rule on this motion to amend, and it was unopposed. 

Docket 64.

STANDARD OF REVIEW

Federal Rule of Civil Procedure 15(a) generally provides that “[t]he court should freely 

give leave [to amend] when justice so requires,” but courts may deny these requests for reasons of 

“undue delay, bad faith or dilatory motive on the part of the movant, repeated failure to cure 

deficiencies by amendments previously allowed, undue prejudice to the opposing party by virtue 

of allowance of the amendment, or futility of the amendment.” Rindahl v. McCloud, Civ. No. 08-

4041, 2013 WL 432922, at *2 (D.S.D. Feb. 4, 2013) (quoting Foman v. Davis, 371 U.S. 178, 182 

(1962)). Leave to amend is a decision within the sound discretion of the court. Id. (citing Bell v. 

Allstate Life Ins. Co., 160 F.3d 452, 454 (8th Cir. 1998)). Moving parties do not, however, “have 

an absolute right to amend their pleadings, even under this liberal standard.” Hartis v. Chicago 

Title Ins. Co., 694 F.3d 935, 948 (8th Cir. 2012) (citation omitted). 

If, however, like here, a party moves to amend beyond the timeframe allowed in the court’s 

scheduling order, then the moving party must show good cause to modify the scheduling order in 

accordance with Federal Rule of Civil Procedure 16(b). Popoalii v. Corr. Med. Servs., 512 F.3d 

488, 497 (8th Cir. 2008) (citing Fed. R. Civ. P. 16(b)). The scheduling order may be modified only 
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with the judge’s consent and for good cause shown. Fed. R. Civ. P. 16(b)(4). The “good cause” 

requirement is a stronger showing than the more liberal standard of Rule 15(a). Kozlowski v. 

Palmquist, Civ. No. 12-4174, 2016 WL 1255711, at *1 (D.S.D. March 29, 2016) (citations 

omitted). The “good cause” standard varies depending on the circumstances of the case. Id. 

(citation omitted).  Generally, “good cause” considerations are the moving party’s diligence in 

meeting the scheduling order’s requirements, and the court may consider prejudice to the 

nonmoving party. Sherman v. Winco Fireworks, Inc., 532 F.3d 709, 716-17 (8th Cir. 2008).

ARGUMENT

It should be noted at the outset, that Plaintiffs requested and analyzed their motion to amend 

under the incorrect rule. Plaintiffs know that their amendment deadline has passed and that they 

must establish “good cause” to amend their complaint under Rule 16 rather than Rule 15. And yet, 

in the 22 pages of briefing on the motion, Plaintiffs spent more than four pages providing distorted 

facts on the pursuit (Docket 57 at 4-8) and more than five pages discussing the BIA Handbook 

pursuit policies and what actions Neuenfeldt did or did not take in employment before or after his 

employment with the FSST (Docket 57 at 9-13). Thus, Plaintiffs spent nearly half of their brief 

talking about irrelevant or simply prejudicial material.

Conversely, Plaintiffs spent one third of a page (Docket 57 at 19) discussing “good cause” 

as is required to succeed on their motion to amend the complaint when requesting amendment 

more than six months after their amendment deadline passed. There is no diligence section at all. 

Instead, they simply present a boilerplate conclusion that they “pursued this matter diligently in 

serving numerous discovery requests and taking eight depositions.” Docket 57 at 20. For all of the 

reasons discussed below, Plaintiffs cannot establish diligence because they had notice and 

knowledge of the potential negligent supervision, retention, or training claim in May of 2018, they 
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received the BIA Handbook upon which they rely heavily in their motion to amend in August of 

2020, they had access to two witnesses who would have provided any information that they needed 

to further develop their claim, they chose not to depose any BIA or Tribal employee, and they 

made a strategic decision to focus their attention elsewhere. Given this stage of the litigation, the 

United States would be prejudiced by the amendment, which further supports the denial of the 

request to amend.

The Court should further deny the request to amend the complaint because amendment 

would be futile. First, in their proposed amended complaint, Plaintiffs summarily claim the United 

States’ breached a duty because it failed to provide Neuenfeldt with the BIA Handbook and 

allegedly violated federal policy. In doing so, they fail to state a claim against the United States 

that is grounded in state tort law, as they must under the FTCA. Next, Plaintiffs initially alleged a 

Bivens supervisorial responsibility claim against the United States in Count IV of the complaint, 

but failed to amend or develop it; thus, they cannot revive that claim with this motion. Finally, the 

Court lacks subject matter jurisdiction over any negligent supervision, retention, or training claim 

when the BIA’s supervision of the 638 Contract was limited by contract and regulation, but 

afforded discretion to the BIA in how to exercise its supervisory authority over the Tribe’s 

performance of the Contract.

I. Plaintiffs Did Not Diligently Pursue Their Negligent Supervision, Retention, and 
Training Claims.

In this motion, Plaintiffs argue that the facts supporting their claims for negligent training, 

negligent supervision, and negligent retention “only recently came to light during the deposition 

of Robert Neuenfeldt[,]” which occurred on February 24, 2021. Docket 57 at 3, 8-9. Even if this 

assertion were accurate, it would be because Plaintiffs failed to develop these claims in discovery. 

As stated above, Plaintiffs were aware in May of 2018 that the FSST contracted with the BIA to 
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provide law enforcement services pursuant to a 638 Contract. Plaintiffs presented claims for 

negligent supervision, training, and retention to the BIA at that time. Plaintiffs drafted their 

complaints and filed them in January of 2019. Their complaints did not include any employment 

related claims against the United States or Neuenfeldt. 

In the Spring of 2019, Plaintiffs issued discovery requests to various law enforcement 

agencies involved in the pursuit, which included the FSST. Roche Decl., Ex. 3. After formal 

discovery began in the Fall of 2020, Plaintiffs sent one set of discovery to the United States and 

one set to Neuenfeldt individually. Roche Decl. ¶ 3. Plaintiffs sent no other written discovery prior 

to their motion. Id. As stated above, Plaintiffs did not attempt to depose any BIA employee with 

knowledge of the 638 Contract or any FSST employee who performed services under the contract. 

Id. ¶ 2. And during the Fall of 2020, Plaintiffs had premier access to two former employees of the 

very department that employed Neuenfeldt and could have asked those witnesses how the BIA 

supervised the 638 Contract. Id. ¶ ¶ 5, 11-13. Furthermore, who better to know what type of 

training, supervision, and retention the Tribe provided to its police officers than its former Chief 

of Police, Nicholas Cottier – the very person who hired and supervised Neuenfeldt. Plaintiffs had 

notice and knowledge of these potential claims, but they were not diligent in developing or 

pursuing them. 

In Harlan v. United States, the district court denied a motion to amend the complaint. In 

that case, the plaintiff filed his motion requesting leave to amend nine months after the amendment 

deadline in the scheduling order had passed and after the defendant had filed a substantive motion. 

Harlan v. United States, 2016 WL 7015706, at *5 (D.S.D. Dec. 1, 2016). The Court noted it was 

relevant for its “prejudice” analysis under Rule 16 that the plaintiff in Harlan – like other plaintiffs 

in three cited Eighth Circuit cases – had knowledge regarding the proposed amendments before 
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the amendment deadline in the scheduling order passed. Id. at *6 (citing Sherman, 532 F.3d at 717-

18; Barstad v. Murray Cnty., 420 F.3d 880, 883 (8th Cir. 2005); and Popoalii, 512 F.3d at 495).

Here, like in the cases cited in Harlan, Plaintiffs understood they may allege negligent 

supervision, retention, and training claims in 2018. They did nothing to advance discovery on those 

allegations until after Officer Neuenfeldt was deposed three years later. They had access to two of 

the main witnesses who could support these assertions in at least the Fall of 2020.  Plaintiffs’ notice 

and knowledge and access to witnesses both establishes their lack of diligence and undercuts their 

claim that certain evidence was only discovered in February of 2021. See Popoalii, 512 F.3d at 

495 (denying leave to amend when although plaintiff argued “she decided to add a negligence 

count only after extensive discovery[,]” but the Court determined facts to allege such a claim were 

available to plaintiff even without discovery); Harlan, 2016 WL 7015706, at *5 (finding plaintiff 

knew his deliberate indifference claim against the Government may fail based on its answer and 

because he had filed a Bivens claim previously, he could have timely filed such a claim).

Furthermore, in doing what Plaintiffs have done, any plaintiff could simply ignore the 

amendment deadline in the scheduling order and set a “critical” deposition for the end of the 

discovery period as a safety measure to allow for amendment upon “newly discovered” facts. That 

is not diligence. To allow this substantial amendment at this juncture would “render scheduling 

orders meaningless” and shift the critical burden from Plaintiffs to develop their case and be 

diligent in their attempt to meet the scheduling order to the Defendants. See In re Milk Prods. 

Antitrust Litig., 195 F.3d 430, 437-38 (8th Cir. 1999) (“If we considered only Rule 15(a) without 

regard to Rule 16(b), we would render scheduling orders meaningless and effectively would read 

Rule 16(b) and its good cause requirement out of the Federal Rules of Civil Procedure.”). That is 

both prejudicial and in contravention of the Federal Rules. Plaintiffs’ motion should be denied.
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II. The United States Is Prejudiced by this Late Amendment.

Before allegedly discovering this new claim, Plaintiffs said that trial must occur in this 

matter in 2021. That in and of itself establishes that this case is beyond the point where a shift in 

focus and tactics would not result in prejudice to the United States. The Eighth Circuit has said 

that “[m]otions that would prejudice the nonmoving party by requiring a re-opening of discovery 

with additional costs, a significant postponement of the trial, and a likely major alteration in trial 

tactics and strategy are particularly disfavored.” Kozlov v. Assoc. Wholesale Grocers, Inc., 818 

F.3d 380, 395 (8th Cir. 2016) (internal quotations omitted).

There is no dispute that the proposed amendment here would significantly postpone trial. 

While discovery has not closed, the parties have engaged in substantial discovery already, 

proceeding solely on the theories pertaining to the high speed pursuit itself. Nearly all of the law 

relevant enforcement officers and participants in the high speed pursuit have been deposed. Roche 

Decl. ¶ 4. In preparing for, defending, or questioning those witnesses, the United States prepared 

its strategy to solely defend conduct related to Neuenfeldt’s actions on June 17 and 18, 2017. See 

id.

Furthermore, the United States intends to file a jurisdictional motion to dismiss on the 

underlying complaint in the immediate future. As the Court is aware, sovereign immunity protects 

not only the ability to be sued, but also from the burdens of engaging in discovery. See Joiner v. 

United States, 955 F.3d 399, 407-08 (5th Cir. 2020) (discussing the discretionary function 

exception to the FTCA and noting sovereign immunity “is intended to shield the defendant from 

the burdens of defending the suit, including the burdens of discovery.”). This is not the type of 

case where most discovery is in the custody and control of the United States. Instead, and as will 

be discussed below under the Discretionary Function section of this brief, the Tribe has the relevant 
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discovery and witnesses related to how the FSST trains its employees, how the FSST retains its 

employees, and how the FSST supervises its employees. The United States would rely on Tribal 

cooperation, and the United States and Tribe would have to expend substantial time and resources 

to participate in and litigate these claims.

In the case’s current posture, Plaintiffs have failed to articulate how their new negligent 

supervision, training, and retention claims are not superfluous. This theory of relief is not 

requesting new or additional damages. However, it would needlessly prolong discovery and 

prejudice the United States and the Tribe. And the Eighth Circuit has specifically found the need 

to conduct additional discovery and the related delay as “precisely the sort of prejudice that 

justifies denial of a motion to amend” a complaint. See In re Milk Prods., 195 F.3d at 438. 

Prejudice provides additional support to deny Plaintiffs’ motion.

III. The Court Should Deny the Motion to Amend the Complaint Because It Is Futile. 

In addition to the procedural arguments stated above, Plaintiffs’ proposed amendment 

would be futile when Plaintiffs failed to state a claim against the United States because Count V 

is based on an alleged violation of federal rather than state law.  Furthermore, as Plaintiffs failed 

to develop their fictional “unknown supervisory personnel of the United States” claim, it would be 

prejudicial to allow a second bite at the apple in the proposed amendment. Finally, the United 

States has not waived its sovereign immunity regarding this category of claims, which rely on 

discretionary or judgment choices specific to the BIA’s supervisory authority of the 638 Contract 

with FSST, which was limited to providing program audits of the law enforcement program, 

providing technical assistance to the Tribe upon its request, and reassuming the Contract if all 

other avenues failed.

“Futility is a valid basis for denying leave to amend.” Sorace v. United States, 788 F.3d 
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758, 768 (8th Cir. 2015). “Denial of a motion for leave to amend on the basis of futility means the 

district court has reached the legal conclusion that the amended complaint could not withstand a 

motion to dismiss under Rule 12(b)(6) of the Federal Rules of Civil Procedure.” Zutz v. Nelson, 

601 F.3d 842, 850 (8th Cir. 2010) (citation and internal quotations omitted). Plaintiffs’ requested 

amendment is futile for at least the three reasons stated below.

A. Plaintiffs’ Fail to State a Claim for Negligent Hiring, Training, and Retention 
Because Their Claim Solely Alleges Violation of Federal Directives Rather 
Than State Law.

Plaintiffs argue that “the United States’ failure to even advise Neuenfeldt of the existence 

of the BIA Handbook, much less its failure to train him pursuant to the Handbook’s directives and 

polices (sic), constitutes negligent training, negligent supervision, and negligent retention.” Docket 

57 at 2. Later, Plaintiffs argue “the United States had a duty to train and supervise its federal law 

enforcement employees pursuant to the BIA Handbook.” Docket 57 at 8. Plaintiffs make zero 

specific and particularized allegations regarding what specific actor from the United States 

allegedly violated state law. In the entirety of the 17 additional paragraphs added to the second 

amended complaint under Count V: Negligent Training, Supervision & Retention, Plaintiffs only 

allege failures with respect to violations of the BIA Handbook or federal statutes and regulations 

without particularity. Docket 58-1 ¶ ¶ 80-97. 

Plaintiffs seem to be arguing that the United States (through some unknown actor) had and 

breached a known duty by this conduct. But, of course, as these new claims are solely based upon 

the violation of an alleged federal directive, they are insufficient to establish liability under state 

law, as the FTCA requires. See 28 U.S.C. §  1346(b)(1) (waiving sovereign immunity under the 

FTCA only under circumstances “where the United States, if a private person, would be liable to 

the claimant in accordance with the law of the place where the act or omission occurred.”); Klett 
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v. Pim, 965 F.2d 587, 589 (8th Cir. 1992) (“The violation of a federal statute or administrative 

regulation by an agency of the United States does not, standing alone, create a cause of action 

under the FTCA. ‘[F]ederally imposed obligations, whether general or specific, are irrelevant to 

our inquiry under the FTCA, unless state law imposes a similar obligation upon private persons.’”) 

(internal citations omitted); Howell v. United States, 932 F.2d 915, 917 (11th Cir. 1991) (“The 

FTCA was not intended to create a new cause of action; nor was it intended as a means to enforce 

federal statutory duties.”) (citation omitted); Sea Air Shuttle Corp. v. United States, 112 F.3d 532, 

536 (1st Cir. 1997) (“It is virtually axiomatic that the FTCA does not apply ‘where the claimed 

negligence arises out of the failure of the United States to carry out a [federal] statutory duty in the 

conduct of its own affairs[.]”) (citation and internal quotation marks omitted); Johnson v. Sawyer, 

47 F.3d 716, 727 (5th Cir. 1995) (quoting Chen v. United States, 854 F.2d 622, 626 (2d Cir. 1988))  

(“[T]he FTCA's ‘law of the place’ requirement is not satisfied by direct violations . . . of federal 

statutes or regulations standing alone . . . . The alleged federal violations also must constitute 

violations of duties ‘analogous to those imposed under local law.’”).

In Sorace v. United States, the Eighth Circuit reviewed Chief Judge Lange’s decision 

wherein he found Plaintiff had failed to state a cause of action under the FTCA when it was, in 

part, grounded in violations of federal directives. 788 F.3d 758 (8th Cir. 2015). There, the Eighth 

Circuit noted that certain items including “the Code of Federal Regulations, the Bureau of Indian 

Affairs (BIA) Manual, the BIA Law Enforcement Handbook” and tribal and state statutes “did not 

demonstrate an intent to protect a particular class of persons[.]” Id. at 765. The Eighth Circuit 

found that “even if we considered all of the manuals, laws and regulations cited by [plaintiff], they 

fail to create a private cause of action under the FTCA.” Id. As the Eighth Circuit reminded, “only 

the law of the State is relevant under our analysis of FTCA claims.” Id.
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Plaintiffs have failed to state a claim under the FTCA for negligent training, supervision, 

and retention that is grounded in state law. As Plaintiffs only alleged that the United States violated 

federal policies in their proposed new claim, it must fail on its face, and the Court should find 

Plaintiffs’ proposed amendment is futile.

B. Plaintiffs Should Not Be Permitted to Revive, Retool, and Develop Their 
Abandoned Supervisory Bivens Claim.

Plaintiffs originally raised a count for “Supervisorial Responsibility” against “Unknown 

Supervisory Personnel of the United States” for “consciously and deliberately overlooking the use 

of excessive force by Defendant Neuenfeldt” such that these unknown individuals “established a 

pattern, custom, and practice of condoning and ratifying such misconduct and criminal activity 

and established a tolerated pattern of constitutional violations amongst their subordinate 

officers[.]” Docket 1 ¶  60. These allegations were made in Plaintiffs’ two original complaints filed 

in January of 2019. Dockets 1. Plaintiffs have not developed these claims at all in the course of 

discovery. 

First, to the extent Plaintiffs attempt to allege a claim against the United States under 

Bivens, the United States will soon ask the Court to dismiss this claim because there is no cause of 

action against a federal agency or the United States broadly. See Bivens v. Six Unknown Named 

Agents of the Fed. Bureau of Narcotics, 403 U.S. 388 (1971) (recognizing an implied private action 

for damages against federal officers individually, who allegedly violated a person’s constitutional 

rights); Buford v. Runyon, 160 F.3d 1199, 1203 (8th Cir. 1998) (citation omitted) (“It is well settled 

that a Bivens action cannot be prosecuted against the United States and its agencies because of 

sovereign immunity.”). Furthermore, the very concept of supervisory liability under Bivens must 

fail because the Eighth Circuit has made clear that “[a]s with actions under 42 U.S.C. §  1983, 

there is no respondeat superior liability in Bivens actions; defendants are liable for their personal 
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acts only.” Id. at 1203 n.7 (citation omitted).

In January of 2019, Plaintiffs neither named any individuals under Count IV nor provided 

any specific allegations regarding what those individuals did to violate the law.  Thus, as Iqbal 

tells us, Plaintiffs fail to plausibly state a claim. See Ashcroft v. Iqbal, 556 U.S. 662, 676 (2009) 

(“[A] plaintiff must plead that each Government-official defendant, through the official’s own 

individual actions, has violated the Constitution.”). Plaintiffs’ placeholder, boilerplate allegations 

are insufficient. See id. at 678 (stating that the court is not required to accept plaintiff’s legal 

conclusions and “[t]headbare recitals of the elements of a cause of action, supported by mere 

conclusory statements” because they do not suffice).

Plaintiffs were put on notice that Count IV was not cognizable in March of 2019 when the 

United States answered. See Docket 13 ¶  56, United States’ Answer (“To the extent a response is 

deemed necessary, Defendant denies the same and specifically asserts that there is no jurisdiction 

against the United States for claims made pursuant to Bivens or its progeny and/or any 

constitutional claims, which are beyond the scope of the Federal Tort Claims Act. Additionally, 

Plaintiff fails to identify any specific supervisor or employee to whom liability may attach under 

this claim, which fails to state a claim against any individual. Furthermore, there is no respondeat 

superior liability against supervisors under Bivens or its progeny of cases.”). Even still, Plaintiffs 

took no steps to name an individual, provide sufficient factual allegations per Iqbal, or develop 

this claim in discovery. The Court should reject as futile Plaintiffs’ attempted second bite at the 

apple under the guise of newly discovered evidence because they were aware the current Count 

IV was not cognizable and they failed to develop this claim in the discovery period. 
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C. Negligent Hiring, Retention, and Training Claims Are Shielded by the 
Discretionary Function Exception of the FTCA, and the United States Has Not 
Waived Its Sovereign Immunity.

Count V is futile because Plaintiffs’ negligent retention, supervision, and training claims 

would not survive a motion to dismiss pursuant to Federal Rule of Civil Procedure 12(b)(1) 

because the United States has not waived its sovereign immunity when one of the exceptions to 

the FTCA is directly applicable to shield the discretionary choices afforded to BIA employees in 

how to exercise supervisory authority over a 638 Contract. 

1. Factual Attack under Fed. R. Civ. P. 12(b)(1)

Under a 12(b)(1) motion “the trial court may proceed as it never could under 12(b)(6) or 

Fed. R. Civ. P. 56. Because at issue in a factual 12(b)(1) motion is the trial court’s jurisdiction—

its very power to hear the case—there is substantial authority that the trial court is free to weigh 

the evidence and satisfy itself as to the existence of its power to hear the case.” Osborn v. United 

States, 918 F.2d 724, 730 (8th Cir. 1990). A motion to dismiss for lack of subject matter 

jurisdiction under Rule 12(b)(1) may challenge either the factual truthfulness or the facial 

sufficiency of a plaintiff’s jurisdictional allegations. Stalley v. Catholic Health Initiatives, 509 F.3d 

517, 520-21 (8th Cir. 2007) (citing Osborn, 918 F.2d at 729 n.6). In a factual attack, as is alleged 

here, the district court actually engages in a factual review where “it inquires into and resolves 

factual disputes.” Faibisch v. Univ. of Minn., 304 F.3d 797, 801 (8th Cir. 2002). In a 12(b)(1) 

analysis, Plaintiffs bear the burden of establishing that subject matter jurisdiction exists. V S Ltd. 

P’ship v. Dep’t of Hous. & Urban Dev., 235 F.3d 1109, 1112 (8th Cir. 2000).

2. Discretionary Function Exception to the FTCA

Under the FTCA, the United States may be held liable for “personal injury . . . caused by 

the negligent or wrongful act or omission of any employee of the Government while acting within 
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the scope of his office or employment, under circumstances where the United States, if a private 

person, would be liable to the claimant in accordance with the law of the place where the act or 

omission occurred.”  28 U.S.C. § 1346(b).  The FTCA’s waiver of immunity is subject to the 13 

statutory exceptions enumerated in 28 U.S.C. § 2680. Kosak v. United States, 465 U.S. 848, 852 

(1984).  If an exception applies, there is no waiver of sovereign immunity; the government is 

immune from suit, and the court has no subject matter jurisdiction to hear the case. United States 

v. Mitchell, 445 U.S. 535, 538 (1980).    

Pursuant to the discretionary function exception found in 28 U.S.C. § 2680(a), the United 

States cannot be sued for “the exercise or performance or the failure to exercise or perform a 

discretionary function or duty on the part of a federal agency or an employee of the Government, 

whether or not the discretion involved be abused.”  The purpose of the exception is to “prevent 

judicial ‘second-guessing’ of legislative and administrative decisions grounded in social, 

economic, and political policy.”  United States v. Gaubert, 499 U.S. 315, 323 (1991).  Thus, if an 

alleged act falls within the discretionary function exception to the government’s limited waiver of 

sovereign immunity, this Court lacks subject matter jurisdiction.  Hart v. United States, 630 F.3d 

1085 (8th Cir. 2011); Dykstra v. United States, 140 F.3d 791, 795 (8th Cir. 1998).  To determine 

whether the discretionary function exception applies, the Court applies the following two-part test:  

First, the conduct at issue must be discretionary, involving an element of judgment 
or choice.  The second requirement is that the judgment at issue be of the kind that 
the discretionary function exception was designed to shield.  

Hart, 630 F.3d at 1088.   Under the first prong, a court should consider whether a “federal statute, 

regulation, or policy specifically prescribes a course of action for an employee to follow.” 

Gaubert, 499 U.S. at 322 (emphasis added). 

Governmental action is discretionary when a policy “uses predominately permissive rather 
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than mandatory language, a clear signal the [policies are] merely guidelines rather than mandatory 

requirements.” Herden v. United States, 726 F.3d 1042, 1047 (8th Cir. 2013). “Even when some 

provisions of a policy are mandatory, governmental action remains discretionary if all of the 

challenged decisions involved ‘an element of judgment or choice.’” Compart’s Boar Store, Inc. v. 

United States, 829 F.3d 600, 605 (8th Cir. 2016), cert. denied.  When governmental policy permits 

the exercise of discretion, it is presumed that the acts are grounded in policy when exercising 

discretion. Gaubert, 499 U.S. at 324. It is the plaintiff’s burden to rebut that presumption under 

the second prong. Dykstra, 140 F.3d at 796.

Here, it cannot be underscored enough that the proposed amendment involves the alleged 

retention,4 supervision, and training of Tribal employees, functions overseen by Tribal employees. 

The Eighth Circuit (and district courts within its confines) has found that “[i]ssues of employee 

supervision and retention generally involve the permissible exercise of policy judgment and fall 

within the discretionary function exception.” Tonelli v. United States, 60 F.3d 492, 496 (8th Cir. 

1995) (emphasis added). In Tonelli, the Court said that these types of claims are “of the ‘nature 

and quality that Congress intended to shield from tort liability.’” Id. (citations omitted); see also 

Burkhart v. Wash. Metro. Area Trans. Auth., 112 F.3d 1207, 1217 (D.C. Cir. 1997) (noting 

“supervision decisions involve a complex balancing of budgetary considerations, employee 

4 Plaintiffs argue “United States of America . . . was well aware of the pattern and practice of 
Officer Neuenfeldt’s prior employment and conduct of high speed pursuits without authority and 
in reckless nature contrary to pursuit policies.” Docket 58-1 ¶ 95. First, Plaintiffs have not alleged 
this claim with particularly when they failed to state who was aware of this information or any 
other details other than a generic legal conclusion. Second, any allegations of pre-employment 
misconduct are subject to policy considerations and will be barred by the discretionary function 
exception. See Croyle v. United States, 908 F.3d 377, 382 (8th Cir. 2018) (applying the 
discretionary function exception to shield liability when plaintiffs did not allege “the Government 
received notice of ongoing illegal conduct during [the] employment . . . instead . . . that the 
Government knew or should have known of [plaintiff]’s pre-employment misconduct.”).
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privacy rights, and the need to ensure public safety . . . . Such decisions are surely among those 

involving the exercise of political, social, or economic judgment.”). Courts also routinely shield 

conduct pertaining to agency staffing decisions based on the discretionary function exception to 

the FTCA. See, e.g., Harlan v. United States, 2016 WL 7015706, at *5 (stating discretionary 

function exception barred BOP’s decisions on how to staff its dental services and provide specific 

care); Archambault v. United States, 82 F. Supp. 3d 961, 965-66 (D.S.D. 2015) (applying the 

discretionary function exception because the case rested on the manner in which the health care 

clinic operated and staffing decisions were made based on finite resources and in an effort to 

maximize the effectiveness of the agency).  

However, in this factual context, the Court’s analysis must focus on what the BIA could 

actually do to supervise the Contract and whether its conduct was discretionary. When engaging 

in that analysis, the discretionary function exception applies, and the United States has not waived 

its sovereign immunity.

a. Given the Policy behind the ISDEAA, the BIA’s Monitoring of the 
638 Contract Was Limited and the Only Functions It Could 
Perform Were Monitoring and Reassumption, which Were 
Discretionary.

Plaintiffs fail to allege any mandatory directive that applies to the specific conduct here as 

is required under the first prong of the Gaubert test. Instead, Plaintiffs argue that the United States 

failed to supervise, failed to train, or negligently retained Officer Neuenfeldt because he allegedly 

was never given a copy of the BIA Law Enforcement Handbook and allegedly violated various 

provisions of the Handbook. As explained below, after BIA law enforcement functions were 

transferred to the Tribe through the 638 Contract, the United States only had narrow discretionary 

supervisory authority over the Contract given the Tribe’s self-determination.
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Congress enacted the ISDEAA, Pub. L. No. 93-638, 88 Stat. 2203, 2203-04 (1975), 25 

U.S.C. §§ 5301-5423, “to help Indian tribes assume responsibility for aid programs that benefit 

their members.” Menominee Indian Tribe of Wis. v. United States, 136 S. Ct. 750, 753 (2016); see 

also 25 U.S.C. § 5302. Before the ISDEAA, most federal programs and services for Indians, such 

as health, educational, and law enforcement services, were administered directly by the federal 

government. See S. Rep. No. 100-274, at 2-3 (1987). The ISDEAA permits tribal organizations to 

administer such federal programs and services themselves. Under the Act, at the request of an 

Indian tribe, a tribal organization may enter into a “self-determination contract[]”— colloquially 

known as a “638 contract[],” after the Public Law that created them—with the Secretary of the 

Interior or the Secretary of Health and Human Services, as appropriate, to assume operation of 

federally funded programs and services that the Secretary would otherwise have provided directly. 

25 U.S.C. § 5321(a). The Secretary must accept a tribe’s request for an ISDEAA contract except 

in specified circumstances. See id. § 5321(a)(1) (“The Secretary is directed, upon the request of 

any Indian tribe by tribal resolution, to enter into a self-determination contract or 

contracts[.]”); id. § 5321(a)(2)(A)-(E) (permitted grounds for declination). The Act thus generally 

permits an Indian tribe, at its initiative, to step into the shoes of a federal agency and administer 

federally funded services, including, as relevant here, law enforcement services. 

Here, once the FSST’s 638 Contract was in place on October 1, 2015 through September 

30, 2018, it became the Tribe’s responsibility to manage the hiring, supervision, retention, and 

training of Tribal police officers who provided services under the Contract. Those decisions 

belonged solely to the FSST as the contractor. That is the very purpose of self-determination – to 

allow Tribes the discretion to run the program in the manner that it deems is appropriate for its 

member population.
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The BIA’s ability to supervise a 638 contract involves an element of judgment or choice 

rather than being controlled by mandatory statutes or regulations. See Herden, 726 F.3d at 1046. 

Once a 638 contract has been transferred to a tribe, OJS only provides limited oversight of the 

tribe’s program. The general concept of this oversight is set forth in 25 C.F.R. §  12.12, which 

states: “Indian country law enforcement programs that receive Federal funding and/or 

commissioning will be subject to a periodic inspection or evaluation to provide technical 

assistance, to ensure compliance with minimum Federal standards, and to identify necessary 

changes or improvements to BIA policies.” While the regulation provides for periodic inspection 

or evaluation, there is no specific and mandatory directive specifying how, when, or the means 

through which OJS inspects or evaluates a Tribal law enforcement program. Thus, the manner and 

timing in which the BIA can perform inspections is discretionary. See Gaubert, 499 U.S. at 322 

(noting that for a federal directive to apply, the directive must be mandatory and specific). 

Next, OJS does not have supervisory authority over the manner in which the Tribe conducts 

its programs, except as explained herein. For instance, even if program deficiencies are found 

through the discretionary, periodic inspections of the relevant Tribe as discussed above, OJS has 

no authority to hire or fire employees, to retain or not retain employees, to supervise employees, 

or to train employees. These are uniquely Tribal functions. See Layton v. United States, 984 F.2d 

1496, 1503 (8th Cir. 1993) (shielding a claim against the Forest Service that it negligently or 

wrongfully failed to provide or require its contractor to provide workers’ compensation coverage 

when there was nothing to suggest the Forest Service had to provide the coverage itself when it 

delegated that responsibility to its contractor). Instead, if OJS learns of program deficiencies, 

which deficiencies are not addressed after OJS guidance and technical assistance is provided, its 

supervisory recourse is to begin the regulatory reassumption process. See 25 C.F.R. §  900.246 
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(defining reassumption, both emergency and non-emergency); see also 25 C.F.R. §  12.13 (noting 

that if  law enforcement entities do not follow the rules in these regulations that “[y]our BIA law 

enforcement commission may be revoked, your law enforcement contract may be cancelled, and 

you may no longer be eligible for tribal shares allocated from the law enforcement budget.”). 

Given the very purpose of self-determination, this reassumption process is guided by 

regulations and allows the Tribe opportunities to cure program deficiencies and to request technical 

assistance of OJS, and also involves notice and opportunity to be heard rights. See 25 C.F.R. 

§  900.248 (defining what steps OJS must take in a non-emergency reassumption situation). 

Although reassumption is the BIA’s final recourse when program deficiencies are found and not 

corrected after guidance and technical assistance, there is no mandatory directive that would have 

required BIA to pursue reassumption under the facts alleged here. Both the manner in which the 

BIA monitors 638 Contractors and its decision whether to pursue reassumption is left to the  

discretion of the BIA employees with the specific knowledge and expertise raised by the contracts 

at issue.

Next, because there is no mandatory and specific directive on how the BIA must act in 

exercising its supervisory authority over the 638 Contract at issue here, it is presumed under the 

second prong of Gaubert that BIA’s conduct is grounded in policy. Gaubert, 499 U.S. at 325. This 

is particularly relevant when the purpose of ISDEAA is to afford Tribes the decision-making 

powers related to how they conduct their programs. See Val-U Constr. Co. of S.D. v. United States, 

905 F. Supp. 728 (D.S.D. 1995) (analyzing the discretionary function exception to a 638 contract 

relationship and finding the very basis of ISDEAA showed Congress’ intent “to grant the Tribe 

discretion in all areas of contracting – from planning to supervision[,]” and finding that the 

decisions at issue were grounded in social, economic, and political policies satisfying both prongs 
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of the Gaubert test). For these reasons, the discretionary function exception applies, and the United 

States has not waived its immunity to be sued.

b. The BIA Had No Duty to Provide the BIA Handbook to Anyone 
Other Than the 638 Contractor, the Flandreau Santee Sioux Tribe.

Plaintiffs make a number of arguments in support of their motion to amend alleging that 

Neuenfeldt’s supposed failure to receive a copy5 of the BIA Handbook is dispositive on their 

proposed failure to train count. Docket 57 at 2, 8; Docket 58-1 ¶ 83. Plaintiffs have not, however, 

met their burden and established any mandatory and specific directive that requires the BIA to 

provide its Handbook to a Tribal employee. 

There is a general mandate that the BIA “will ensure” to provide tribal contractors with its 

most recent handbook. 25 C.F.R. §  12.14. Here, the BIA sent a copy of its current Handbook 

(2015 version) to the then Chief of Police for the FSST, Nicholas Cottier, on August 24, 2015, 

prior to the 638 Contract’s period of performance. Declaration of Joel Chino Kaydahzinne ¶¶ 4-6. 

As the BIA therefore fulfilled its only obligation pertaining to the BIA Handbook, the entirety of 

Plaintiffs’ arguments pertaining to Neuenfeldt personally receiving the Handbook is protected by 

the discretionary function exception. See Gaubert, 499 U.S. at 324 (citing Dalehite v. United 

States, 346, U.S. 15, 36 (1953) (finding “if a regulation mandates particular conduct, and the 

employee obeys the direction, the Government will be protected because the action will be deemed 

in furtherance of the policies which led to the promulgation of the regulation.”)).

5 For purposes of this motion, the United States will assume, arguendo, that Neuenfeldt did not 
receive a copy of the BIA Handbook for purposes of this discretionary function analysis. The 
United States does not concede that Neuenfeldt did not receive a copy of the BIA Handbook if the 
litigation proceeds. For background, Neuenfeldt admitted in his deposition that he recognized, and 
believed he executed, certain portions of the BIA Handbook like the Code of Conduct. Roche 
Decl., Ex. 5 at 176, 178. Neuenfeldt also admitted that even if he did not receive the Handbook 
personally, he “assumed it [the BIA Handbook] was there [at the FSST Police Department]” and 
that he likely had access to the BIA Handbook online. Id. at 170-172.
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Additionally, the BIA Handbook itself, while at times couched in certain mandatory 

directives, is not “mandatory” for purposes of a discretionary function analysis under the facts of 

this case. In fact, the Handbook itself provides right at the outset that:

The Law Enforcement Handbook is designed to guide all law enforcement officers 
and employees engaged in law enforcement. It provides general policies, rules, and 
procedures and serves as an outline for law enforcement officers and employees of 
the Bureau of Indian Affairs, Office of Justice Services. It is important to 
understand that policies, rules, and procedures cannot be arbitrarily established to 
cover all situations that arise in law enforcement. Some decisions must be left to 
the intelligence, experience, initiative, training, and judgment of the individual 
officers and employees.

Docket 58-2 at 31 (B. Intent of the Law Enforcement Handbook) (emphasis added). The BIA 

Handbook provisions are general guidelines pursuant to its own terms for a discretionary function 

analysis. See OSI, Inc. v. United States, 285 F.3d 947, 952 (11th Cir. 2002) (“[A]n agency manual 

which provides only objectives and principles for a government agent to follow does not create a 

mandatory directive which overcomes the discretionary function exception to the FTCA.”); see 

also Rosebush v. United States, 119 F.3d 438, 442 (6th Cir. 1997) (the applicable policy must set 

forth “the precise manner” in which the function is to be performed); compare Layton v. United 

States, 984 F.2d 1496, 1502-03 (8th Cir. 1993) (distinguishing situations “in which [a] government 

inspector is controlled by precise regulations establishing specific steps he is required to perform 

in his inspections”). Thus, the Handbook is not mandatory in general for discretionary function 

analysis purposes, particularly on the specific facts of this case.

Plaintiffs argue to the contrary, citing an inapposite case from a district court in North 

Dakota.  In Gooden, the court determined summary judgment was precluded on a negligent 

training claim based on a fact specific examination relevant to that case, while also dismissing 

plaintiffs’ negligent supervision and hiring claims based on the discretionary function exception. 

See Gooden v. U.S. Dep’t of Interior, 339 F. Supp. 2d 1072 (D.N.D. 2004).  Gooden is not binding 
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on this Court, and instead the Court should be guided by two cases from within this district that 

involved high-speed pursuits and tribal police officers serving pursuant to a 638 contract. In both 

Colombe and Uses Many, each Court determined that the relevant BIA Handbook was not 

mandatory when engaging in a discretionary function analysis regarding high-speed pursuits. See 

Colombe v. United States, Civ. 16-5094-JLV, 2019 WL 7629237, at *14 (D.S.D. July 30, 2019) 

(finding that “by acknowledging the [BIA Handbook] guidelines are not comprehensive, the policy 

clearly indicates the officers are expected to use their discretion.”), report and recommendation 

adopted in its entirety at 2019 WL 7628982; see also Uses Many v. United States, 15-3004-RAL, 

2017 WL 2937596 (D.S.D. July 7, 2017). In Colombe, Judge Duffy specifically acknowledged 

that Judge Lange previously found that “the BIA pursuit policy is not mandatory, despite certain 

portions which contain mandatory-sounding language.” See id. at *14 (citing Uses Many, 2017 

WL 2937596, at *4).  In Colombe and Uses Many, both Courts determined that an officer’s 

decision to begin a high-speed pursuit, continue a high-speed pursuit, and/or terminate a high-

speed pursuit are the exact type of decisions the discretionary function exception was designed to 

protect and were grounded in social, economic, and political policy. See Colombe, 2019 WL 

7629237, at *14-16; Uses Many, 2017 WL 2937596, at *4-6.

In sum, Plaintiffs only argue general violations of the BIA Handbook without cites to a 

specific and mandatory policy that applies to the facts of this case. This is insufficient to carry their 

burden regarding establishing subject matter jurisdiction, rebutting a discretionary function 

defense, or stating their claim with particularity in establishing the proximate cause between their 

negligent supervision, retention, and training claims and Plaintiffs’ alleged injuries. These failures 

are fatal to the motion to amend.

Based on the unique relationship at issue here between the BIA and the FSST, the BIA 
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only had a narrow ability to supervise the 638 Contract, and such supervision was both 

discretionary and grounded in policy. Accordingly, the Court lacks subject matter jurisdiction over 

Plaintiffs’ proposed Count V, and Plaintiffs’ motion to amend the complaint is futile.

CONCLUSION

For the foregoing reasons, the United States respectfully requests that the Court deny 

Plaintiffs’ motion to amend the complaint.
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