
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI

NORTHERN DIVISION

DAVID CHIPMON,

PLAINTIFF,

VS. CIVIL ACTION NO.: 3:18-CV-223-CWR-FKB

THE UNITED STATES OF AMERICA,
MISSISSIPPI BAND OF CHOCTAW
INDIANS, AND WAYNE WILLIAMS,

DEFENDANTS.

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS TORT CLAIM
AGAINST THE MISSISSIPPI BAND OF CHOCTAW INDIANS FOR LACK OF

SUBJECT MATTER JURISDICTION

The Defendant Mississippi Band of Choctaw Indians (the “Tribe”) has moved that

the Court dismiss the tort claim for money damages pled against it in this suit by Plaintiff

Chipmon. That Motion seeks dismissal based on the Tribe’s unwaived sovereign

immunity from unconsented civil suits seeking such damages. Dismissal of that tort claim

against the Tribe is warranted based on the grounds set out in the Motion and in this

Memorandum.

A.

The Tribe is and was at all times material a federally recognized Indian tribe, a

status of which this Court may take judicial notice. “Indian Entities Recognized and

Eligible to Receive Services from the United States Bureau of Indian Affairs; Notice,” 74

Fed. Reg. 40218, 40220 (August 11, 2009); 84 Fed. Reg. 1200, 1202 (February 1, 2010);
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85 Fed. Reg. 5462, 5464 (January 30, 2020), in each instance including the Mississippi

Band of Choctaw Indians as a federally recognized Indian Tribe with all the “immunities

and privileges” available to such tribes. Id. at 40211, 1203 and 5465. The contents of

these Federal Register publications are judicially noticeable per F.R.Evid. 20(b) and 44

U.S.C. § 1507: “The contents of the Federal Register shall be judicially noticed …”. See

also Mississippi Band of Choctaw Indians v. Holyfield, 490 U.S. 30 (1989); United States

v. John, 437 U.S. 634 (1978); Dolgencorp, Inc. v. Mississippi Band of Choctaw Indians,

746 F.3d 167 (5th Cir. 2014) aff’d by equally divided court, ___ U.S. ___, 136 S.Ct. 2159

(2016), and Bank One, N.A. v. Shumake, 281 F.3d 507(5th Cir. 2002), cert. denied, 537

U.S. 818 (2002), all recognizing the Mississippi Band of Choctaw Indians as being a

federally recognized Indian tribe.

B.

The Tribe’s legal status as a federally recognized Indian tribe brings with it all the

legal protections inherent in the Tribe’s governmental status, including sovereign

immunity from unconsented civil lawsuits. Under this doctrine it has long been settled

law that “[a]s a matter of federal law, an Indian tribe is subject to suit only where

Congress has authorized the suit or the tribe has waived its immunity,” Kiowa Tribe of

Oklahoma v. Manufacturing Technologies, Inc., 523 U.S. 749, 754 (1998) (tribe’s

immunity barred suit seeking money damages for breach of contact even though the

cause of action arose from an off-reservation dispute); Oklahoma Tax Comm’n v. Citizen

Band of Potawatomi Indian Tribe, 498 U.S. 505 (1991) (tribal sovereign immunity barred

state tax commission lawsuit against tribe); Santa Clara Pueblo v. Martinez, 436 U.S. 49,

Case 3:18-cv-00223-CWR-FKB   Document 43   Filed 04/06/20   Page 2 of 13



3 | P a g e

58 (1978) (tribal immunity required dismissal of trible member lawsuit against tribe);

Puyallup Tribe of Washington Dept. of Game, 433 U.S. 165, 172-73 (1977) (tribal

immunity barred state claims against tribe); United States v. United States Fidelity &

Guaranty Co., 309 U.S. 506, 512-13 (1940 (tribal immunity barred bank’s counterclaim

against tribe); TTEA v. Ysleta Del Sur Pueblo, 181 F.3d 676, 680-681 (5th Cir. 1999)

(affirming dismissal of money damage claims against Indian tribe based on the tribe’s

sovereign immunity); Maryland Casualty Co. v. Citizens National Bank, 361 F.2d 517,

521-522 (5th Cir.) cert. den., 385 U.S. 918 (1966) (“The fact that the Seminole Tribe was

engaged in an enterprise private or commercial in character, rather than governmental, is

not material. It is in such enterprises and transactions that the Indian tribes and the

Indians need protection. The history of intercourse between the Indian tribes and the

Indians with whites demonstrates such need. … To construe the immunity to suit as not

applying in suits on liabilities arising out of private transactions would defeat the very

purpose of Congress in not relaxing the immunity, namely, the protection of the interests

and property of the tribes and the individual Indians.”), cert. denied, 385 U.S. 918 (1966);

Graham v. Applied Geo Technologies, Inc., 593 F.Supp.2d 915 (S.D. Miss. 2008)

(rejecting argument that the Mississippi Band of Choctaw Indians had waived the

sovereign immunity defense as to private claims for money damages against a tribally-

chartered, tribally-owned business based on an SBA required corporate charter provision,

and dismissing suit on immunity grounds; and, in the alternative, for plaintiff’s failure to

exhaust tribal remedies); State of Florida v. Seminole Tribe of Indians, et al., 181 F.3d

1237 (11th Cir. 1999) (tribal immunity barred state’s claims against tribe); Tamiami
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Partners v. Miccosukee Tribe of Indians of Florida, 177 F.3d 1212 (11th Cir. 1999) (tribal

immunity barred private parties’ tort and contract claims against tribe); Bassett v.

Mashantucker Pequot Tribe, et al., 204 F.3d 343 (2nd Cir. 2000) (affirming dismissal of

all tort and contract claims filed against tribe based on the doctrine of tribal sovereign

immunity); Romanella v. Hayward, 114 F.3d 15 (2nd Cir. 1997) (affirming dismissal of

tort claims against tribal defendants on grounds of sovereign immunity and absence of

diversity jurisdiction); Rosebud Sioux Tribe v. Val-U Construction Co., 50 F.3d 560 (8th

Cir. 1995) (affirming dismissal of tort claims against tribe raised in counterclaim on basis

of tribe’s sovereign immunity).

The Court has subsequently reaffirmed that sovereign immunity is a defense

barring suits against tribes themselves or their officials or employees sued in their official

capacity, even for suits arising from off-reservation actions or inactions. Lewis v. Clarke,

___ U.S. ___, 137 S.Ct. 1285, 1292 (2017); 1 Michigan v. Bay Mills Indian Community,

572 U.S. 782, 795 (2014) (tribal sovereign immunity barred suit against tribe in off-

reservation gaming dispute); see Upper Skagit Indian Tribe v. Lundgren, ___ U.S. ___,

138 S.Ct. 1649 (2018) (vacating state court ruling which held that tribal sovereign

immunity did not bar private suits seeking in rem relief against tribal property and

reiterated “the many decisions of this court recognizing the sovereign authority of Native

1 Lewis v. Clarke, however, affirmed a District Court’s rejection of the sovereign immunity
defense raised by the tribal employee sued in tort in his individual personal capacity over an off-
reservation automobile accident occurring within the scope of his tribal employment. The Court
noted that the tribe’s immunity is only applicable to bar official capacity suits against tribal
officials or employees or suits against the tribe itself. Based on that ruling, the Tribal Defendants
do not seek dismissal of Plaintiff’s tort claim against Wayne Williams (or his estate).
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American tribes and their right to the common-law immunity from suit traditionally

enjoyed by sovereign powers”).

C.

The Tribe has expressly preserved its immunity from unconsented civil lawsuits in

codified tribal law at

§ 1-2-6(2): Exclusive Original Jurisdiction

Nothing contained in the preceding paragraph or elsewhere in this tribal
Code shall be construed as a waiver of the sovereign immunity of the tribe
or its enterprises, or of its officers, agents or employees, unless specifically
denominated as such.

****
§ 1-5-4: Sovereign Immunity

Except as expressly abrogated by act of Congress, or as specifically waived
by resolution or ordinance of the Tribal Council specifically referring to
such, the Choctaw tribe shall be immune from suit in any civil action, and
its officers and employees immune from suit for any liability arising from
the performance of their official duties.

The current version of the Choctaw Tribal Code is available at www.choctaw.org,

by clicking on the tab for “Choctaw Tribal Code” on that website. This Court may take

judicial notice of this “local” law per F.R.Evid. 201(b)(2) where (as here) the

promulgation and content of that law is readily ascertainable. See J.M. Blythe Motion

Lines Corporation v. Blalock, 310 F.2d 77, 78-79 (5th Cir. 1962).

The Choctaw Tribal Courts have recognized and enforced this immunity as to

money damage claims against the Tribe, except as waived by the Choctaw Tort Claims

Act, which waivers only apply to some tort suits filed in the Choctaw Courts. Mississippi

Band of Choctaw Indians v. Peeples, SC-2008-05 (Choctaw Supreme Court 2009);
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Wanda Sharp v. Mississippi Band of Choctaw Indians, S.Ct. 2002-02 (Choctaw Sup. Ct.

September 3, 2004). (true and correct copies of those decisions are attached as Exhibits A

and B to the Motion to Dismiss for the convenience of the Court).

D.

As noted above, the Tribe has, via its own Tort Claims Act, approved some

limited waivers of its sovereign immunity as to certain tort claims filed against it in the

Choctaw Tribal Court based on certain acts or omissions of its officers, employees and

servants. Choctaw Tort Claims Act, Choctaw Tribal Code § 25-1-1, et seq. Plaintiff

Chipmon has a suit pending against the Tribe in the Choctaw Court on the same claim as

is involved here.2 That suit has been stayed until the FTCA coverage issue is resolved. If

FTCA coverage is upheld for the Tribal Defendants (or the estate of Wayne Williams

only if the claims filed in this federal court suit against the Tribe are dismissed on

sovereign immunity grounds), the Choctaw Court suit will be dismissed either on

grounds of mootness or sovereign immunity, since (1) where the FTCA applies the FTCA

is the exclusive remedy for a tort claimant, U.S. v. Smith, 499 U.S. 160 (1991); and, (2)

the Tribe has not waived its immunity as to tort claims filed in its courts (or in any court)

2 The Tribal Defendants have not in this case sought to invoke the rule that a plaintiff must seek
relief in tribal court before seeking federal court relief on the same claim (the rule requiring
“exhaustion of tribal remedies”) because the accident giving rise to this suit did not occur on
Choctaw Indian Reservation lands. See generally National Farmers Union Ins. Cos. v. Crow
Tribe of Indians, 471 U.S. 845 (1985); Iowa Mutual Ins. Co. v. LaPlante, 480 U.S. 9 (1987);
Bank One v. Shumake, 281 F.3d 507 (5th Fir. 1982), cert. denied, 537 U.S. 818 (2001); Graham
v. Applied Geo Technologies, supra; Martha Williams-Willis v. Carmel Financial Corp., 139
F.Supp.2d 773 (S.D. Miss. 2001).
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under the Choctaw Tort Claims Act if those claims are covered by the FTCA. See C.T.C.

§ 25-1-5(1)(o):

Neither the Tribe nor employees of the Tribe acting within the
course and scope of their employment or duties shall be liable for any claim
… (o) Arising out of any tortious act or omission made subject to the
Federal Tort Claims Act, 28 U.S.C. §2671 et seq. by Public Law 101-512,
as amended set out as a note to 25 U.S.C. §450f;) or per 25 U.S.C. 450f(d),
or by other Federal law. In all such instances, the claimant(s)’ exclusive
remedy shall be under the Federal Tort Claims Act.

E.

Waivers of tribal sovereign immunity cannot be implied, but must be

unequivocally expressed. In Sac & Fox Nation v. Hansen, 47 F.3d 1061, 1063 (10th Cir.

1995), the Tenth United States Circuit court of Appeals aptly summarized the law of

tribal sovereign immunity as follows:

[5] “Indian tribes have long been recognized as possessing the
common-law immunity from suit traditionally enjoyed by sovereign
powers.” Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58, 98 S.Ct. 1670,
1677, 56 L.Ed.2d (1978). Thus, suits against Indian tribes are barred
“absent a clear waiver by the tribe or congressional abrogation.” Oklahoma
Tax Comm’n v. Citizen Band of Potowatami Indian Tribe, 498 U.S. 505,
509, 111 S.Ct. 905, 909, 112 L.Ed.2d 1112 (1991). A waiver of sovereign
immunity “’cannot be implied but must be unequivocally expressed.’”
United States v. Testan, 424 U.S. 392, 399, 95 S.Ct. 948, 953-54, 47
L.Ed.2d 114 (1976) (quoting United States v. King, 395 U.S. 1, 4, 89 S.Ct.
1501, 1503, 3 L.Ed.2d 52 (1969).

In Santa Clara Pueblo, supra, the U.S. Supreme Court applied the rule that a

waiver of sovereign immunity cannot be implied but must be unequivocally expressed in

holding that there could be no implication of a waiver of tribal sovereign immunity even

by Congress’ enactment of a statute that was intended to protect the civil rights of

persons as against possible infringement by Indian tribal governments. 436 U.S. at 58.
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That statute was the Indian Civil Rights Act (“ICRA”), 25 U.S.C. §§ 1301-1302. Even

though the enforcement of such rights might in some cases require litigation against a

tribe to secure any relief, the Court could not find an “unequivocal expression” of

legislative intent in the ICRA to waive tribal sovereign immunity. The court, finding no

waiver language in ICRA, concluded that tribal sovereign immunity from civil lawsuits

remained intact notwithstanding passage of the ICRA. Id.

While certain arbitration clauses agreed to by a tribe may evidence a “clear

waiver” of the tribe’s immunity, no such waiver can be implied in the absence of an

agreement making that waiver. C&L Enterprises, Inc. v. Citizen Band of Potawatomi

Indian Tribe of Oklahoma, 532 U.S. 411 (2011); Santa Clara Pueblo, supra. Plaintiff

has not pled that there exists any kind of agreement waiving the tribe’s immunity as to

Plaintiff’s tort claims.

F.

Not only may a waiver of tribal sovereign immunity not be implied, but any

waivers given must be strictly construed, just as is the case with the federal

government’s limited waivers of federal sovereign immunity as regards tort claims,

United States v. Nordic Village, Inc., 112 S.Ct. 1011 (1992) (reaffirming “the traditional

principle that the government’s consent to be sued must be construed strictly in favor of

the sovereign”); Seneca-Cayuga Tribe of OK v. State of Oklahoma, 874 F.2d 709 (10th

Cir. 1989) (waivers of tribal sovereign immunity must be strictly construed).

G.
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Where, as here, the sovereign immunity defense has been raised, Plaintiff has the

burden of showing an express and unequivocal waiver of that immunity, either by the

Congress, or by the Tribe itself. Kiowa, supra; Santa Clara Pueblo, supra, 436 U.S. at

58. Plaintiff has not and cannot meet that burden. Since the defense is jurisdictional, mere

conclusory allegations asserting the existence of some hoped for but unidentified waiver

will never be sufficient to avoid dismissal on grounds of sovereign immunity. Id.; see

Hirsch v. Alabama State Docks Dept., 592 So. 2d 597 (Al. 1991) (once defendant makes

prima facie showing it is protected by sovereign immunity, plaintiff had burden to rebut

that showing or fact dismissal); Ramey Const., 573 F.2d at 318; Wright & Miller, Federal

Practice & Procedure, § 1350—Motion to Dismiss—Lack of Jurisdiction over the

subject matter, p. 226 (West 1990) (“The burden of proof on a Rule 12(b)(1) motion is on

the party asserting jurisdiction”).

Moreover, as noted above, Plaintiff’s complaint here does not allege that a waiver

of the Tribe’s sovereign immunity has occurred. Under § 1-5-4, C.T.C., only written

waivers of immunity enacted by Tribal Council Resolution or Ordinance are effective.

Thus, on the face of the complaint, the Tribe’s unwaived sovereign immunity requires

dismissal. Bay Mills, supra; Upper Skagit, supra; Kiowa, supra; TTEA, supra;

Maryland Casualty Co. v. Citizens National Bank, 361 F.2d 517, 512-522 (5th Cir. 1966)

(tribe’s sovereign immunity required dismissal of claims); see Tamiami Partners v.

Miccosukee Tribe of Indians of Florida, supra; State of Florida v. Seminole Tribe of

Indians, supra; Bank of Oklahoma v. Muscogee (Creek) Nation, 972 F.2d 1166, 1169

(10th Cir. 1992); California v. Quechan Tribe of Indians, 595 F.2d 1153, 1155 (9th Cir.
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1979) (“[s]overeign immunity involves a right which courts have no choice, in the

absence of a waiver, but to recognize”); Maynard v. Narragansett Indian Tribe, 984

F.2d 14 (1st Cir. 1993) (affirming motion to dismiss suit against tribe for lack of subject

matter jurisdiction when court found no valid waiver of sovereign immunity).

H.

A ruling denying a tribal sovereign immunity defense is appealable by

interlocutory appeal. See, Burlington Northern and Santa Fe Railway Company v.

Vaughn, et al., 509 F.3d 1085 (9th Cir. 2007) (“We address the novel jurisdictional

question whether, under Cullen v. Beneficial Industrial Loan Corp., 337 U.S. 541 (1949),

denial of a tribal sovereign immunity claim is appealable on interlocutory basis as a

collateral order. We hold that it is and proceed to review the district court’s ruling on the

merits.”); The Osage Tribal Council v. United States Department of Labor, 187 F.3d

1174 (10th Cir. 1999) (“Following the Supreme Court’s guidance in Mitchell, we join the

Eleventh Circuit in holding that the denial of tribal immunity is an immediately

appealable collateral order … as in Mitchell, [Mitchell v. Forsyth, 472 U.S. 511, 525

(1985)] that inquiry focuses on whether the immunity at issue shares the essential

attribute of absolute immunity, that is immunity from suit. The Supreme Court has

clearly held that tribal immunity does indeed guaranty immunity from suit, and not

merely a defense to liability. See, Kiowa, supra at 754. Thus, the denial of a motion to

dismiss based on tribal immunity is the kind of ruling that is immediately appealable;

Tamiami Partners, Ltd. v. Miccosukee Tribe of Indians of Florida, 63 F.3d 1030, 1050

(11th Cir. 1995) (ruling that a denial of the defense of tribal sovereign immunity is the
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kind of ruling that may be reviewed on interlocutory appeal and ruling in this regard as

follows:

. . . Does tribal sovereign immunity under federal law provide immunity
from suit or is it merely a defense to liability? The Supreme Court has
unequivocally answered this question, having held that, absent explicit
congressional abrogation or tribal waiver, tribal sovereign immunity
provides an Indian tribe with immunity from suit. Santa Clara Pueblo v.
Martinez, 436 U.S. 49, 58, 98 S.Ct. 1670, 1677, 56 L.Ed. 2d 106 (1978).
Tribal sovereign immunity would be rendered meaningless if a suit against
a tribe asserting its immunity were allowed to proceed to trial. Thus, under
the Mitchell and Griesel analysis, the collateral order doctrine of Cohen is
satisfied, and we have jurisdiction to entertain the tribal officers’ appeal.
See Seminole Tribe v. Florida, 11 F.3d 1016, 1021 (11th Cir. 1994) (“Our
jurisdiction . . . arises from the district court’s denial of defendants’ motion
to dismiss based on sovereign immunity; such a denial grants defendants
the right of an immediate interlocutory appeal.”) cert. granted, U.S., 115
S.Ct. 932, 130 L.Ed. 2d 878 (1995).)

This ruling was later reaffirmed by the Eleventh Circuit in Tamiami Partners,

Ltd., ex rel Tamiai Development Corp. v. Miccosukee Tribe of Indians of Florida, 177

F.3d 1212, 1221 (11th Cir. 1999) (applying the Cohen “Collateral Order” doctrine to rule

that an order refusing to dismiss a claim against a tribe on grounds of the tribe’s

sovereign immunity fell within the “small category of immediately appealable decisions

… ‘that are conclusive, that resolve important questions separate from the merits, and

that effectively unreviewable on appeal from the final judgment in the underlying

action.’”

The Fifth Circuit has not directly ruled on whether an order denying a tribe’s

motion to dismiss on sovereign immunity grounds (where that issue is separate from the

merits) is a collateral order subject to interlocutory appeal. That Court has held that a

district court order dismissing claims seeking only declaratory and injunctive relief
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against a tribe based on its assertion of sovereign immunity “does not fit within the

collateral order doctrine.” Comstock Oil & Gas, Inc. v. Alabama and Coushatta Indian

Tribes of Texas, 261 F.3d 567, 571 (5th Cir. 2001).

In Comstock the Court nonetheless reviewed and reversed the dismissal order

based on the district court’s failure “to address the tribe’s sovereign immunity claim

pursuant to [TTEA v. Ysleta Del Sur Pueblo, 181 F.3d 676 (5th Cir. 1999)]. No money

damage claims against a tribe were involved in Comstock or TTEA.

As held in the foregoing cases, forcing the Tribe to go to trial on the merits in this

case would effectively, irrevocably and erroneously deprive it of one of the main

benefits of the sovereign immunity defense as against claims seeking only money

damages or monetary relief: the Tribe’s protection from being forced to go to trial in

such unconsented civil lawsuits—not just protection from liability on money claims filed

in such cases. If this motion is not granted, the Tribe will be forced to seek relief on this

issue by interlocutory appeal.

CONCLUSION

The Tribe’s unwaived sovereign immunity from the Plaintiff’s tort claim is a

complete jurisdictional bar to that claim. Dismissal of that claim is required.

Respectfully submitted,

/s/ C. Bryant Rogers
C. BRYANT ROGERS
COUNSEL FOR THE MISSISSIPPI BAND

OF CHOCTAW INDIANS

VanAMBERG, ROGERS, YEPA, ABEITA,
GOMEZ & WILKINSON, LLP
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347 East Palace Avenue
Post Office Box 1447
Santa Fe, NM 87504-1447
(505) 988-8979

CERTIFICATE OF SERVICE

I hereby certify that on the 6th day of April, 2020, I filed the foregoing
electronically through the CM/ECF system, which caused the following parties or
counsel to be served by electronic means, as more fully reflected on the Notice of
Electronic Filing

/s/ C. Bryant Rogers
C. BRYANT ROGERS
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