
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI

NORTHERN DIVISION

DAVID CHIPMON,

PLAINTIFF,

VS. CIVIL ACTION NO.: 3:18-CV-223-CWR-FKB

THE UNITED STATES OF AMERICA,
MISSISSIPPI BAND OF CHOCTAW
INDIANS, AND WAYNE WILLIAMS,

DEFENDANTS.

MOTION TO DISMISS TORT CLAIM AGAINST THE MISSISSIPPI BAND OF
CHOCTAW INDIANS FOR LACK OF SUBJECT MATTER JURISDICTION

COMES NOW the Defendant Mississippi Band of Choctaw Indians (the “Tribe”)

per F.R.Civ.P. 12(b)(1) and 12(h)(3), by and through its counsel of record, and hereby

moves that the Court dismiss the Plaintiff’s tort claim filed against the Tribe in this suit

based on the Tribe’s unwaived sovereign immunity from unconsented civil suits seeking

money damages, on the grounds set out below:

1. Plaintiff Chipmon seeks money damages on a tort claim filed in this suit for

injuries he sustained in a car accident in 2010. He has sued the United States under the

Federal Tort Claims Act, 28 U.S.C. § 2671 (“FTCA”), but has also joined the Mississippi

Band of Choctaw Indians (“Tribe”), a federally recognized Indian tribe, and Wayne

Williams (deceased), the driver of the other vehicle (“Tribal Defendants”) on his tort

claim seeking recovery from the Tribal Defendants as well as from the United States.
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2. Plaintiff alleges that Wayne Williams negligently caused the accident while

engaged in work within the course and scope of his employment by the Tribe. (Compl. ¶

V).The Plaintiff claims (Compl.., ¶s V and VI). The Tribal Defendants have cross-

claimed against the United States (Docs. 11, 21) seeking to compel the U.S. Attorney to

substitute the United States for them as the sole Defendant on Plaintiff’s tort claim based

on FTCA coverage extended to them by § 314, PL 101-512, which provides inter alia

“with respect to claims resulting from the performance of functions … under a contract

… authorized by [Indian Self-Determination Act, 25 U.S.C. § 5301 et seq., fka § 450 et

seq. (“ISDA”)] an Indian tribe … is deemed to be part of the Bureau of Indian Affairs …

while carrying out any such contract … and its employees are deemed employees of the

Bureau … while acting within the scope of their employment in carrying out the contract

… [A]ny civil action … brought hereafter against any tribe … or tribal employee covered

by this provision shall be deemed to be an action against the United States and will be

defended by the Attorney General and be afforded the full protection and coverage of the

Federal Tort Claims Act.” The Government has so far denied FTCA coverage. (Doc. 13,

¶V; Docs. 15, 16, 17, 18, 30, 31, 39).

3. Now that this Court (through U.S. Magistrate Keith Ball) has informally

indicated it will likely defer adjudication of the Federal Tort Claims Act (“FTCA”)

coverage issue for resolution together with trial on the merits as to liability and damages

on Plaintiff’s claim based on the Court’s ruling of October 8, 2019, denying the

government’s Motions to Dismiss and the Tribal Defendants’ Motion to Strike Portions

of the Affidavit of Kirk Meyers (Doc. 37). Given these developments, the Tribe now
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seeks dismissal of the money damage claims against it on the grounds of its unwaived

sovereign immunity.

4. The Tribe’s Answer to the Complaint raised the jurisdictional defense of

sovereign immunity as its Second Affirmative Defense. (Doc. 11; Doc. 21). This motion

is timely filed per Local Rule 16(3)(a) and F.R.Civ.P. 12(b)(1) and 12(h)(3), as it has

been filed more than seven (7) days prior to the Rule 16 case management conference

now set for April 14, 2020, by the Court’s Order of February 21, 2020.

5. Dismissal of the claims against the Tribe based on its immunity will also

moot or dispose of the Tribe’s cross-claim against the government, but will still leave the

FTCA coverage defense to be resolved based on Plaintiff’s claim against the United

States and Wayne Williams’ cross-claim against the United States seeking such coverage

(assuming that the Estate of Wayne Williams is timely substituted as a defendant in this

action per Rule 25, F.R.Civ.P.). See Notice of Suggestion of Death (Doc. 41). If that

substitution does not timely occur, the FTCA coverage issue will still have to be

adjudicated per Plaintiff’s tort claim against the United States.

6. The legal grounds for this Motion are set out in a Memorandum filed

simultaneously with this Motion and as addressed in the decisions of the Choctaw

Supreme Court, true and correct copies of which are attached hereto as Exhibits A and B

and addressed at pages 5 and 6 of the Memorandum filed in support of this Motion.

7. Undersigned counsel has conferred with all counsel of record. This Motion

is not opposed by the United States or the Plaintiff. No estate has yet been opened for the

deceased Defendant, Wayne Williams, formerly also represented by the Tribe’s
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(undersigned) counsel. So, although dismissing the Plaintiff’s claim against the Tribe will

not have any adverse impact on the interest of Wayne Williams’ estate (or its personal

representative) if opened and substituted as a party under Rule 25(a), the Tribe is

presently unable to secure a statement as to that potential substituted party’s position on

this Motion and the undersigned counsel has no present authority to speak for Wayne

Williams or a future estate if one is opened for him.1 Hence, while none of the existing

parties to this action oppose this Motion, the (undersigned) counsel for the Tribe has not

formally submitted a proposed order to Chambers granting this Motion per Local Rule

7.2, because of the uncertainty on how to proceed given the death of Wayne Williams;

but, does hereby attach a proposed form of such an Order (Exhibit C), reflecting the lack

of opposition by Plaintiff and the United States for the Court’s consideration with the

request that it now be entered unless the Court determines that entering the said Order

should be deferred until the F.R.Civ.P. Rule 25 (a) process has been completed in view of

1 The undersigned counsel for the Tribe and formerly for Wayne Williams, speaking as an officer of the
Court, hereby advises the Court and all parties that (1) he has been advised by the Interim Choctaw
Attorney General, Melissa Carleton, that Wayne Williams did have a will and did name an executrix for
his estate in that will, but the estate has no material assets and the executrix has no interest in seeking to
open an estate; (2) that the undersigned counsel has informed Plaintiff’s counsel (a) of the foregoing and
the identity and address of the executrix; (b) that the Tribe does have a probate code and an estate can be
opened by a petition filed by Plaintiff in the Choctaw Tribal Courts, since Wayne Williams was a tribal
member domiciled on the Choctaw Indian Reservation at the time of his death, and a copy of the Probate
Code and a sample petition for opening an estate in the Choctaw Court have been provided by the
undersigned to Plaintiff’s counsel; (c) that the Tribe’s insurance carrier has confirmed that its coverage
will continue for the Williams estate if that estate becomes a party notwithstanding dismissal of the Tribe
from the suit; (d) that the undersigned counsel has been told by Acting Choctaw Attorney General
Carleton that (i) she has met with the executrix named in the will and (ii) that if a petition to open an
estate is filed, Choctaw Legal Defense will retain a local attorney to represent the executrix or the estate
in that proceeding and that if an estate is opened and Plaintiff moves to have that estate or the executrix
substituted as a party Defendant in this case, the executrix intends to retain the undersigned counsel to
represent that substituted party in this action, (iii) and that, if that occurs, the Tribe or its insurance carrier
will pay for that representation. However, none of the foregoing things have yet occurred.
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the “Notice of Suggestion of Death” with respect to Defendant Wayne Williams (Doc.

41).

WHEREFORE, the Defendant Mississippi Band of Choctaw Indians hereby

moves that the Court dismiss the tort claim for money damages filed against it in this suit

and for such other and further relief as the Court deems just and proper.

Respectfully submitted,

/s/ C. Bryant Rogers
C. BRYANT ROGERS
COUNSEL FOR THE MISSISSIPPI BAND

OF CHOCTAW INDIANS

VanAMBERG, ROGERS, YEPA, ABEITA,
GOMEZ & WILKINSON, LLP

347 East Palace Avenue
Post Office Box 1447
Santa Fe, NM 87504-1447
(505) 988-8979

CERTIFICATE OF SERVICE

I hereby certify that on the 6th day of April, 2020, I filed the foregoing
electronically through the CM/ECF system, which caused the following parties or
counsel to be served by electronic means, as more fully reflected on the Notice of
Electronic Filing

/s/ C. Bryant Rogers
C. BRYANT ROGERS
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