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UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF MICHIGAN 

NORTHERN DIVISION 

 

UNITED STATES OF AMERICA, 

 

Plaintiff,   

   Case No. 20-CR-20121 

      Hon. THOMAS LUDINGTON 

vs. 

 

ALFREDO UNZUETA, 

 

Defendant. 
__________________________________________________________________/ 

ROY KRANZ    SANFORD A. SCHULMAN 

U.S. Attorney’s Office   Attorney for Defendant 

101 First Street     ALFREDO UNZUETA 

Suite 200     500 Griswold Street, Ste.2340 

Bay City, MI 48708-5747  Detroit, MI 48226 

(989) 895-5790     (313) 963-4740 

Fax: (989) 895-5790   Fax: (313) 352-3141 

Email: roy.kranz@usdoj.gov  Email: saschulman@comcast.net 

 

STEFANIE LAMBERT JUNTTILA 

Attorney for Defendant 

 ALFREDO UNZUETA 

500 Griswold Street, Ste. 2340 

Detroit, MI 48226 

(313) 352-3141 

Fax: (313) 352-3141 

Email: attorneystefanielambert@gmail.com 

__________________________________________________________________ 

 

DEFENDANT’S COURT ORDERED REPLY TO MAGISTRATE JUDGE’S 

REPORT AND RECOMMENDATION FOR AN EVIDENTIARY 

HEARING TO BE HELD TO DETERMINE IF THIS COURT HAS 

SUBJECT MATTER JURISDICTION, AND DEFENDANT’S COURT 

ORDERED REPLY TO GOVERNMENT’S COURT ORDERED 

RESPONSE REGARDING JURISDICTION AND INDIAN STATUS 
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 NOW COMES the defendant, ALFREDO UNZUETA, by and through his 

attorneys, Sanford A. Schulman, and Stefanie Lambert Junttila, respectfully 

requests this Honorable Court to dismiss for lack of jurisdiction or in the 

alternative adopt the Magistrate Judge’s Recommendation and hold an evidentiary 

hearing to determine whether this Court has or lacks jurisdiction over the above 

titled case.   

STATEMENT OF FACTS AND PROCEDURAL HISTORY 

 On February 14, 2020, a criminal complaint was filed charging the 

defendant, Alfredo Unzueta, with Domestic Assault by a Habitual Offender 

“within Indian country” in violation of 18 U.S.C. § 117 (R. 1, Criminal Complaint, 

PgID 1-3). The affidavit in support of the complaint provided that the victim “told 

police that she is Indian. The police verified that she has been previously charged 

criminally in the Saginaw Chippewa Tribal Court and are aware that Tribal Court 

cannot charge someone with a crime there unless that person is Indian. Unzueta is 

non-Indian.” (R. 1, Criminal Complaint, PgID 3).  

 On March 3, 2020, the Court received a letter from the victim informing the 

Court that she was “not a tribal member or descendant of any federally recognized 

tribe.” (R. 13, PgID 27). Attached was a letter from the Tribal Enrollment Office of 

the Saginaw Chippewa Indian Tribe which explained: 
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Per your request, I am writing to confirm that you are not a Member of the 

Saginaw Chippewa Indian Tribe or a descendant. Unfortunately, you do not 

meet the requirements for membership in the Saginaw Chippewa Indian 

Tribe of Michigan. The requirements are that you must be: 

(1) Born to a member of this Tribe. (Your mother and/or father must be a 

current member of the Tribe.) 

(2) You must possess ¼ degree Indian Blood from a Federally Recognized 

Tribe. 

(Id. At PgID 29). 

 

Magistrate Judge Morris issued a report and recommendation sua sponte 

noting that because it appeared neither the defendant nor the complainant were 

Native-Americans that the Court should hold an evidentiary hearing to determine 

whether federal jurisdiction existed. Judge Morris examined the Major Crimes Act, 

the Indian Country Act, federal enclave jurisdiction and the Assimilative Crimes 

Act. (R. 23, PgID 78) and concluded that “the status of the victim matters and that 

this Court’s jurisdiction depends on it.” Id at PgID 58. 

Neither side filed any objections to the report and recommendation r.  

 This Honorable Court requested clarification from the Government and 

Ordered the Government to respond to Judge Morris’s Report and 

Recommendation, ECF No. 18, and explain why it believes the exercise of federal 

jurisdiction is well-grounded. The Court further instructed the Government to 

disclose and explain evidence that would support the Court’s exercise of 

jurisdiction. (R. 23, PgID.79).  
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ARGUMENT 

I. THE MAGISTRATE’S UNOPPOSED RECOMMENDATION  

CORRECTLY DETERMINED THAT THIS COURT LACKS 

JURISTDICTION BASED ON THE UNCONTROVERTED 

EVIDENCE THAT THE COMPLAINANT A NON-INDIAN AND 

THAT SECTION 117 IS NOT A CRIME OF GENERAL 

APPLICABILITY.  

Judge Morris correctly concluded that this case does not involve a statute of 

general applicability as the Government contends. Judge Morris stated in support 

of her thorough analysis, concluding “that the status of the victim matters and that 

this Court’s jurisdiction depends on it. Since the crime is alleged to have been 

perpetrated by a non-Indian, if the victim is also a non-Indian…this Court lacks 

jurisdiction to hear the case.” (R. 18, PgID 12).    

 Additionally, Judge Morris referenced the following in support of her 

conclusion:  I also note that this case does not involve a statute of general 

applicability, such as conspiracy to deliver controlled substances, 21 U.S.C. § 846, 

or being a felon in possession of a firearm, 18 U.S.C. § 922(g), which could 

subject a non-Indian or an Indian to prosecution in federal court even when the 

offense was committed in Indian country. United States v. Peltier, 344 F. Supp. 2d 

639, 544 (E.D. Mich. 2004) (“§1153 confers to the United States exclusive 

jurisdiction over certain major crimes, it applies only to the thirteen crimes 

specifically enumerated in that section” but “it does not strip the federal courts of 

jurisdiction of those crimes not enumerated therein; in fact, federal courts retain 
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jurisdiction over violation of federal laws of general, non-territorial applicability” 

such as being a felon in possession of a firearm under 18 U.S.C. § 922(g) (citing 

United States v. Yannott, 42 F.3d 999 (6th Cir. 1994)).”     

 The Magistrate noted that “this result is also supported by Michigan’s 

interpretation of the roles of sovereigns. People v. Collins, 298 Mich. App. 166, 

176 (Mich. Ct. App. 2012) (“[W]e hold that . . . in general, state courts in Michigan 

have jurisdiction over a criminal prosecution in which a defendant is a non-Indian, 

the offense is committed on Indian lands or in Indian country, and the offense is 

either victimless or the victim is not an Indian.”) (R. 18, PgID 12).  

 The Government attempts to argue that this Court has jurisdiction even if the 

defendant and complainant are both non-Indians because “section 117 expressly 

applies to assaults in Indian country, section 1152 (The General Crimes Act) and 

section 1153 (The Major Crimes Act) are unnecessary to establish federal 

jurisdiction. In other words, section 117 is applicable even if the defendant and 

victim are both non-Indian as long as the elements of the crime are met.” 

(R.24PgID 81).          

 The Government’s assertion that section 117 is a crime of general 

applicability and it derives its federal jurisdiction from the Violence Against 

Women Act is accurate but fails to address the issue at bar. (R. 24, PgID 81).   
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Indeed, most crimes charged for offenses that occur in Indian country derive their 

federal jurisdiction pursuant to sections 1152 or 1153 and as such have as an 

element of the crime that the defendant or the victim is an Indian, however, it 

incorrectly asserts that Section 117 stands on its own similar to felon in possession 

of a firearm.(R. 24, PgID 81).         

 The defense has offered the statement of the complainant and the supporting 

letter from the Saginaw Chippewa Indian Tribe.  The Government has presented no 

a single document, affidavit or exhibit in support of their position.  Nothing.  The 

Government simply asserts that section 117 “stands on its own similar to a felon in 

possession of a firearm” and argues that jury instructions in cases involving similar 

charges do not requiring the Government to prove the Indian status is absent from 

the jury instructions as an element. The Government’s logic is flawed.  Indeed, in 

most criminal cases the jury is not required to find jurisdiction as an element of the 

offense.  Such questions are legal conclusions.  Not factual.  Just because Indian 

status is not an element of a crime, does not mean that Indian status is not 

necessary for the Court to have jurisdiction.       

 Here, Indian status of the alleged victim is certainly at issue, and necessary 

to determine for this Court to have subject matter jurisdiction with both Section 

117 and Section 1151. The Government concedes that Indian status is a necessary 

element for Section 1151. (R.24, PgID 82).  
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 II.  THE MAGISTRATE’S UNOPPOSED RECOMMENDED 

 FINDING THAT THIS CASE DOES NOT INVOLVE A STATUTE OF 

 GENERAL APPLICABILITY IS CORRECT APPLICATION OF THE 

 LAW. 

  

 Magistrate Judge Morris made a careful and reasoned analysis and 

concluded “that the status of the victim matters and that this Court’s jurisdiction 

depends on it. Since the crime is alleged to have been perpetrated by a non-Indian, 

if the victim is also a non-Indian, I conclude that this Court lacks jurisdiction to 

hear the case.” (R. 18, PgID 12).  Not only did the Government not object to the 

recommendation and present evidence but no evidence has been submitted in 

support of their recent submission in response to this Court’s order requiring 

further explanation. 

 Additionally, there is caselaw to support that the Indian status of the victim 

matters in the instant case. The South Dakota federal district court in United States 

v. Peters, No. 3:16-CR-30150-RAL, 2017 U.S. Dist. LEXIS 56754 (D.S.D. Mar. 

15, 2017), analyzed section 117 and jurisdiction. The court in Peters held that the 

victim’s Indian status gave the federal court jurisdiction. In the Peters case, the 

defendant  was indicted on federal charges of assault with a dangerous weapon, 

assault resulting in serious bodily injury, assault resulting in substantial bodily 

injury to an intimate partner and domestic assault of a habitual offender, in 

violation of section 117.  
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The facts in the Peters case involved a motion to suppress statements and the 

following facts: The officer who recorded the defendant’s statements, believed that 

he had no jurisdiction over defendant Peters (due to his non-Indian status). This 

officer requested the tribal dispatcher to contact an Eagle Butte city officer. 

Roughly 10 minutes later, Norman Schuler, the city police chief, arrived and 

declared that he had no jurisdiction (because the alleged assault involved a non-

Indian on an Indian) and suggested that the officer get in touch with the on-call 

detective. CRST Detective Larry LeBeau was thereafter contacted. Detective 

LeBeau, in turn, sought and obtained authority — from an Assistant United States 

Attorney — to conduct a probable cause arrest of Peters. 

The Court found in the Peters case that only the federal government had 

jurisdiction over the offenses since the tribal officers had no authority to arrest 

defendant because he was non-Indian, and the Violence Against Women Act did 

not vest the city officers with criminal jurisdiction. Thus, the Court held that the 

victim’s Indian status gave the federal court jurisdiction. 

The facts in the Peters case are very similar to the case at bar. It is not 

disputed in this case that Mr. Unzueta is non-Indian. Therefore,  the alleged 

victim’s Indian status in this case is what gives this Court jurisdiction.  
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 The Court in Peters went into additional detail regarding jurisdiction and the 

General Crimes Act and stated the primary function of the General Crimes Act is 

to provide for prosecutions of Indians vs non-Indians. The Court cited the 

following in support of its conclusion. See generally American Indian Law 

Deskbook, at 230 (federal courts have jurisdiction over crimes committed by a non-

Indian against an Indian under the General Crimes Act); American Indian Law in a 

Nutshell, at 203 (chart of criminal jurisdiction in Indian country reflecting that the 

federal government has exclusive jurisdiction over crimes by non-Indians against 

Indians under 18 U.S.C. §1152). 3228, 106 L. Ed. 2d 577 (1989); State v. Larson, 

455 N.W.2d 600, 601 (S.D. 1990); see generally American Indian Law Deskbook, 

§4:9 at 232 (2016 ed.) (Indian country crimes committed by non-Indians against 

Indians are subject to prosecution only under the General Crimes Act (18 U.S.C. 

§1152) and not in state court); William C. Canby, Jr., American Indian Law in a 

Nutshell, at 174 (6th ed. 2015) (the primary function of the General Crimes Act is 

to provide for prosecution of crimes by non-Indians against Indians). 

 In addition to those citations, this Court can also consider NOTE & 

COMMENT: INDIAN COUNTRY, FEDERAL JUSTICE: Is The Exercise Of 

Federal Jurisdiction Under The Major Crimes Act Constitutional? Spring, 1997 

Reporter 29 Ariz. St. L.J. 337 attached. 
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 Similarly,  in United States v. Rettinger, No. 4:06-cr-043, 2006 U.S. Dist. 

LEXIS 82421 (D.N.D. Nov. 1, 2006), the United States District Court for the District 

of North Dakota, Northwestern Division made a similar ruling as the Peters Court. 

The Court in Rettinger held that it would lack jurisdiction if conduct was 

committed by a non-Indian against a non-Indian in Indian county. The defendant 

in the Rettinger case was charged in an indictment with stalking in violation of 18 

U.S.C. 2261A(1). The indictment alleges that Rettinger, a non-Indian, entered the 

Turtle Mountain Indian Reservation with the intent to harass and place under 

surveillance the victim, identified as J.P.        

 The Court clarified that 18 U.S.C. § 2261A was enacted as part of the 

Violence Against Women Act of 1994. The Eighth Circuit, along with several other 

circuit courts, has upheld provisions of the Violence Against Women Act as 

constitutional under a Commerce Clause challenge. See United States v. Wright, 

128 F.3d 1274 (8th Cir. 1997) (holding 18 U.S.C. § 2262(a) constitutional); United 

States v. Lankford, 196 F.3d 563 (5th Cir. 1999) (holding 18 U.S.C. § 2261(a)(1) 

constitutional under Congress's Commerce Clause power); United States v. Al-

Zubaidy, 283 F.3d 804 (6th Cir. 2002) (holding 18 U.S.C. § 2261A constitutional 

under Congress's Commerce Clause power). Id at Pg. 2.  
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The defendant in Rettinger argued that the statute should be invalidated 

since it could apply to conduct committed by a non-Indian against a non-Indian in 

Indian country, and the Court held that is incorrect. The court stated, “If the 

conduct was wholly within Indian country, and the actor did not "travel in 

interstate or foreign commerce... or enter or leave Indian country," the United 

States would not have jurisdiction under the statute because the jurisdictional 

element would be lacking.” Id. Pg. 3.  

III.  THIS COURT LACKS JURSIDCTION BECAUSE IT IS 

 UNDISPUTED THAT DEFENDANT UNZUETA IS NON-INDIAN, 

 AND  THE GOVERNMENT HAS NOT PRODUCED ANY 

 EVIDENCE OF THE VICTIM’S INDIAN STATUS. 

This Honorable Court Ordered that the Government explain why it believes 

the exercise of federal jurisdiction is well-grounded, and disclose and explain 

evidence that would support the Court’s exercise of jurisdiction, otherwise the case 

can be dismissed. (R. 23, PgID3).  The Government filed a four (4) page response 

on April 23, 2020 attempting to justify why this court has jurisdiction and Indian 

status. No exhibits were filed with the Government’s Response. (R. 24, PgID 81).  

 The Government, in its response, failed to provide any additional evidence, 

and, concedes that Indian status is a necessary element for Section 1151. (R.24, 

PgID 82). However, the Government disputes that it needs to disclose any 

evidence as it relates to section 117, and states “ “if the government needed to 
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prove she was an Indian, it likely could.” (R. 24, PgID 82). The Government 

asserts the alleged victim was convicted in Saginaw Chippewa Tribal Court, and 

yet it failed to file with its Response any documentation, transcript, or judgement. 

Even more problematic, the Government contends that it would be “impossible” 

for the victim to be convicted in Tribal Court if she was a non- Indian. It certainly 

could be possible for her to be convicted in Tribal Court if the victim did not know 

to raise jurisdiction as an issue before the Tribal Court. No information is disclosed 

as to whether or not the victim was represented by counsel in Tribal Court, and if 

counsel failed to raise jurisdiction.  

Magistrate Judge Morris thoroughly analyzed whether the status of the 

victim matters, and correctly concluded that this Court’s jurisdiction depends on it. 

(R. 18, PgID 58). 

The Government asserts that “even if the victim’s Indian status was 

something that was required for federal prosecution of the section 117 charge, it 

would be a question of fact for the jury to decide. (R. 24, PgID 82). The 

Government Cites  U.S. v. Torres, 733 F.2d 449, 457 (7th Cir. 1984) and U.S. v. 

Delacruz-Slavik, 10CR20017, in support of its incorrect position that the federal 

court could have jurisdiction of a non-Indian defendant charged with section 117 

and non-Indian victim through the conclusion of trial until the jury reached a 

verdict. 
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 It is important to note that the defendants in Delacruz-Slavik and Torres 

were not charged with section 117 like Mr. Unzueta. While this Court concluded in 

US. V. Delacruz-Slavik, that the Defendant’s Indian status is not properly decided 

on a pretrial motion, the Court specifically noted that “adequate justification has 

been provided to substantiate a jury question.” Id at 3.  That is not the case here.

 In the Delacruz-Salvik case, the Government had presented evidence, prior 

to trial, of Defendant’s Indian status including, but not limited to, of Defendant’s 

receipt of government financial assistance reserved only for Indians, tribal 

affiliation, parenting class at the Nimkee Memorial Wellness Center, records 

Identifying Defendant as Indian, and more than 100 tribal-related organization 

appointments. Id at 3. The Government has not presented any evidence in the case 

at bar of the alleged victim’s Indian status, and a hearing to determine the Indian 

status of the alleged victim is necessary to determine if this Court has jurisdiction 

in this case.   

 Judge Morris correctly recognized that jurisdiction hinged on the victim’s 

Indian status and provided the following support: “This Court must always assess 

whether it has subject matter jurisdiction, i.e., whether it has the “‘statutory or 

constitutional power to adjudicate the case.’” United States v. Shahulhameed, 2017 

WL 9325352, at *4 (E.D. Ky. Apr. 14, 2017) (quoting United States v. 2 Case 
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Cotton, 122 S. Ct. 1781, 1785 (2002)). Since subject matter jurisdiction “involves a 

court’s ability to hear a case, challenges to subject-matter ‘can never be forfeited or 

waived,’ and defects ‘require correction regardless of whether the error’ was 

previously raised.” Id. (quoting Cotton, 122 S. Ct. at 1785). (R. 18, PgID 2-3). It 

would be improper for a Court lacking jurisdiction to allow a case to be heard and 

decided by a jury.  

CONCLUSION 

 WHEREFORE, the defendant, ALFREDO UNZUETA, by and through his 

attorneys, Sanford A. Schulman, and Stefanie Lambert Junttila, respectfully 

requests this Honorable Court dismiss for lack of jurisdiction or in the alternative 

adopt the Magistrate Judge’s Recommendation and hold an evidentiary hearing to 

determine whether this Court has or lacks jurisdiction over the above titled case for 

the reasons so stated herein. 

       Respectfully submitted, 

      /s/ Sanford A Schulman 

      SANFORD A. SCHULMAN 

      STEFANIE LAMBERT JUNTTILA 

      Attorneys for Defendant 

       ALFREDO UNZUETA 

      500 Griswold Street, Ste. 2340 

      Detroit, MI 48226 

      (313) 352-3141 

      Fax: (313) 352-3141 

      Email: attorneystefanielambert@gmail.com 

Date:  May 20, 2020       
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