
UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLUMBIA 

AGUA CALIENTE BAND OF  ) 
CAHUILLA INDIANS, et al. ) 

)  Case No. 1:20-cv-01136 
Plaintiffs, ) 

) 
v. ) Reply in Support of Plaintiffs’ Amended 

) Motion for Temporary Restraining 
MNUCHIN,  ) Order, Preliminary Injunction, and 

) Emergency Writ of Mandamus
Defendant.  ) 

On March 27, 2020, Congress directed the Secretary of the Treasury (the Secretary or 

Defendant) to disburse $8 billion in desperately needed emergency relief funding (Title V funds) 

to Tribal governments battling the COVID-19 pandemic “not later than” April 26, 2020. CARES 

Act, Pub. L. 116-136, quoted language codified at 42 U.S.C. § 801(b)(1). On May 1, 2020, with 

the explicit congressional deadline having come and gone with zero Title V funds disbursed to 

Tribal governments and no commitment from the Secretary as to when disbursement would occur, 

Plaintiffs filed this lawsuit. In response, the Secretary announced plans for a belated and uneven 

distribution of only 60% of the Title V funds appropriated for Tribal governments based on tribal 

population data—data that was available to the Secretary before passage of the CARES Act. The 

remainder of the funds—some $3.2 billion—will be distributed, the Secretary claims, at some 

unknown time in the future based on a yet-to-be-determined formula incorporating data on Tribal 

government employment and COVID-19 relief expenditures that the Secretary has yet to even 

request.1 The Secretary appears to believe that this should placate Plaintiffs and insulate him from 

1 See Coronavirus Relief Fund Allocations to Tribal Governments at 1-2 (hereinafter Allocation 
Methodology), available at: https://home.treasury.gov/system/files/136/Coronavirus-Relief-
Fund-Tribal-Allocation-Methodology.pdf and attached hereto as Exhibit A. 

Case 1:20-cv-01136-APM   Document 27   Filed 05/07/20   Page 1 of 18



2 

a court order addressing his ongoing noncompliance with Congress’s mandate to disburse all Title 

V funding on or before April 26, 2020. The Secretary is wrong. 

While the Secretary’s delayed, partial compliance with Congress’s CARES Act mandate 

is welcome and will help many Tribal governments, including some Plaintiffs, other Tribal 

governments, also including some Plaintiffs, received relatively miniscule initial disbursements 

and stand to receive the lion’s share of their emergency relief from the still undistributed portion 

of Title V funds. These Plaintiffs, and many other, similarly situated Tribal governments, are 

suffering and will continue to suffer extreme and increasing irreparable harm if the Secretary is 

allowed to carry on his disregard of both Congress’s directive and the urgency of the public health 

crisis that this funding was intended to fight. And it is readily apparent from the Secretary’s own 

brief, the supporting declaration, and published allocation documents that this harm will continue 

to accrue indefinitely absent intervention from this Court. Plaintiffs have more than met their 

burden of establishing that the Secretary is unduly, unreasonably, and inexcusably delaying his 

performance of a clear, non-discretionary duty to their great detriment and the detriment of the 

public interest. This Court can and should order the Secretary to immediately and completely 

comply with his mandatory duty to disburse Title V funds to Tribal governments. 

ARGUMENT

Nothing in this moment is ordinary. Plaintiffs’ counsel are writing this brief at our homes, 

not our offices. We are wearing masks to buy groceries. Tomorrow, this Court will hold oral 

argument by video, not in a courtroom. Our children are home from school.  Plaintiffs’ businesses 

are shuttered. Their communities are in crisis. In short, the COVID-19 pandemic has created a 

national situation that is the very definition of extraordinary.   
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Congress, unlike Defendant, recognized the extraordinary nature of the current situation 

for the country at large and for Indian tribes specifically. Because of that, Congress enacted the 

CARES Act, a $2.2 trillion relief package to address consequences from the COVID-19 pandemic. 

Congress further recognized that Tribal governments, including Plaintiffs, needed funds 

immediately, not at some indeterminate time in the future, so it mandated that the Secretary 

distribute funds to Tribal governments within 30 days—an extraordinary mandate for an 

extraordinary emergency. Today, we are 11 days past the 30-day statutory deadline. And 

Defendant’s position is that at some unknown time in the future, Treasury will figure out what 

additional data to seek, then request that data from Tribal governments, then deliberate some more, 

then eventually make up its mind as to how to distribute $3.2 billion in emergency pandemic relief 

funding to Plaintiffs, then undertake that distribution. Defendant believes—or at least professes to 

believe, for purposes of this litigation—that this approach is reasonable. It is not. 

As set forth in their initial brief and below, Plaintiffs easily satisfy the standard for 

emergency preliminary injunctive relief, high though it is. The Secretary’s ongoing refusal to 

disburse the balance of the Title V funds to assist the Plaintiffs in combatting the COVID-19 

pandemic is plainly unlawful and unreasonable. It is irreparably injuring Plaintiffs and will 

continue to do so unless the Secretary is ordered to disburse the unlawfully withheld emergency 

relief funds immediately. The balance of the equities and the public interest favor enforcing 

Congress’s mandate and enabling Plaintiffs to immediately access emergency funding that was 

supposed to be disbursed nearly two weeks ago to assist their fight against a public health crisis. 

Nothing in law or equity favors or supports the Secretary’s admitted plan to withhold 40% of Title 

V funding—including the vast majority of the total amounts that many Tribal governments will 

receive—for untold additional weeks or months while he continues to mull over how to begin 
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carrying out a mandatory emergency duty that Congress directed him to complete last month. This 

Court can and should enter a temporary restraining order and preliminary injunction directing the 

immediate disbursement of all Title V funds appropriated for Plaintiffs and other Tribal 

governments in accordance with the plain text and mandatory directive of the CARES Act.2

I. Plaintiffs will prevail on the merits. 

Defendant correctly notes that the most important factor in the balancing analysis used to 

ascertain the propriety of preliminary injunctive relief is the likelihood of success on the merits. 

See Def. Br. at 9. But he errs grievously in asserting that Plaintiffs have not shown a likelihood of 

success on their claim that his delay in distributing Title V funding is unreasonable.

The parties agree that unreasonable delay claims in this Circuit are assessed under a six-

prong test set forth in Telecommunications Research & Action Center v. FCC, 750 F.2d 70, 80 

(D.C. Cir. 1984) (TRAC). See Def. Br. at 10. They vehemently disagree, however, as to how those 

factors apply to this case. 

The first two TRAC factors direct courts to consider, under a “rule of reason,” the time an 

agency has taken to act and provide that “the content for this rule of reason” can be drawn from a 

2 The Secretary argues that Plaintiffs cannot obtain mandamus relief because the APA provides an 
adequate remedy in instances of unreasonably delayed or unlawfully refused agency action. See
Def. Br. at 9 (all pin cites to filed documents are to the ECF generated page number); but see In re 
Pub. Employees for Envt’l. Responsibility, --- F.3d ----, 2020 WL 2090085 (D.C. Cir. May 1, 2020) 
(granting mandamus relief in a case alleging unreasonable agency delay). Assuming, arguendo, 
that this is correct, the Secretary concedes that the standard for mandamus and relief under § 706(1) 
of the APA “‘are essentially the same.’” Def. Br. at 9 (quoting Vietnam Veterans of Am. v. Shinseki, 
599 F.3d 654, 659 n.6 (D.C. Cir. 2010)). Indeed, it may be that the only substantial difference is 
that while traditional principles of mandamus allow courts to decline relief on equitable principles, 
§ 706(1) mandates that a court “shall … compel agency action unlawfully withheld or 
unreasonably delayed.” 5 U.S.C. § 706(1) (emphasis added); see Forest Guardians v. Babbitt, 174 
F.3d 1178, 1191 (10th Cir. 1999); South Carolina v. United States, 243 F. Supp. 3d 673, 682-95 
(D.S.C. 2017) (providing an exhaustive analysis of the mandatory nature of relief under § 706(1) 
contrasted with the discretionary nature of mandamus).  
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statutory deadline where, as here, one exists. TRAC, 750 F.2d at 80. Despite the D.C. Circuit’s 

holding that a statutory deadline can be used to define the content of TRAC’s “rule of reason” 

analysis, the Secretary decries Plaintiffs’ “sole[]” reliance on the explicit deadline for agency 

action set forth in the CARES Act (and ignored by the Secretary). Def. Br. at 10. He argues that 

the existence of what he concedes is an “explicit mandate,” id. at 11, is only one factor in assessing 

reasonableness of his delay and must be considered in tandem with Congress’s directives that he 

consult with the Secretary of the Interior and Indian tribes and base disbursements to Tribal 

governments on their increased expenditures in fighting COVID-19. Id.; see 42 U.S.C. § 801(c)(7). 

But Congress presumably already took this into consideration in drafting the CARES Act. It 

doubtless recognized that it would take time for the Secretary to engage in consultation and 

determine the appropriate allocation of the Title V funds, determined that those considerations, 

balanced against the critical public health emergency unfolding in Indian Country and elsewhere, 

justified a delay of up to 30 days in disbursing funds, and drafted the statute accordingly. See, e.g.,

In re People’s Mojahedin Org. of Iran, 680 F.3d 832, 836 (D.C. Cir. 2012) (“Congress 

undoubtedly knew the enormous demands placed upon the Secretary and nonetheless limited her 

time to act ….”). 

Confident that Congress didn’t actually mean what it said when it mandated disbursement 

within 30 days, the Secretary goes on to laud himself for “tak[ing] seriously” his obligation to 

develop an allocation methodology that ostensibly implements Congress’s other directives for 

determining the appropriate amounts to be disbursed to each Tribal government. But the Secretary 

offers no explanation for why, if this were the case, he waited until after the passing of the 30-day 

deadline (and the subsequent filing of this lawsuit) to make an initial disbursement based on tribal 

population data that was readily available prior to passage of the CARES Act. Nor does he offer 
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any explanation for why he still has not, nearly two weeks after the 30-day deadline, even requested 

unspecified additional information that he plans to use, via an as-yet undetermined formula, to 

determine how he will allocate and disburse the remaining $3.2 billion in emergency Title V funds. 

See Allocation Methodology at 2. According to the Allocation Methodology, the Treasury 

Department “intends to request additional information in the near future from Tribal governments” 

and then “to determine the specific weight to give [that] data after receiving such additional 

submissions,” then disburse the remaining Title V funds at some unspecified future date after this 

yet-to-be-identified or requested data is received, verified, and run through the yet-to-be-developed 

formula. Id.; see also Doc. 26-1 ¶¶ 15-16. Clearly, the Secretary intends to delay for additional 

weeks or even months before disbursing the remaining $3.2 billion in Title V funds, an outcome 

that Congress clearly did not intend when it explicitly directed him to disburse the entirety of these 

emergency public health relief funds within 30 days. See, e.g., May 1, 2020, Letter from 24 

Senators to Secretary Mnuchin (Senators’ Letter), attached hereto as Exhibit B (noting that the 

CARES Act imposed an “express statutory deadline,” urging the Secretary to “immediately 

disburse the $8 billion,” and noting that “any further delay will have severe detrimental impacts 

on [Tribal governments’] ability to protect public health and spur economic recovery in their 

communities”).3 Any argument that the CARES Act, taken as a whole, brings the sort of delay that 

the Secretary has and intends to impose within the TRAC “rule of reason” should be rejected out 

of hand. 

The same problem defeats the Secretary’s argument that missing the deadline for 

disbursing all of the Title V funds “by five days” is insufficient to justify any court intervention, 

3 The Senators’ Letter is also available in numerous locations online, including: 
https://www.tester.senate.gov/files/Letters/TreasuryLetter_CoronavirusReliefFundDisbursement.
pdf  
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particularly the requested relief to disburse the remaining funds within 24 hours. Def. Br. at 12. 

First, the argument is wrong on the facts. Congress directed the Secretary to disburse the Title V 

funds by April 26, 2020. The first disbursements were made, after the filing of this lawsuit, on 

May 5 or 6 – more than “5 days” after April 26. See Doc. 26-1 ¶ 15. But much more importantly, 

the Secretary did not miss the deadline “by five days” because Congress did not direct the Secretary 

to disburse only 60 percent of the Title V funds by April 26; it directed him to disburse all of the 

funds by that date. The Secretary wishes to draw the Court’s attention to his belated, partial 

compliance while asking it to ignore what will plainly be substantial additional delays in disbursing 

the remainder of the funds.4 Having already missed his concrete statutory deadline, he has no plan 

or intent to comply with his remaining obligation within any reasonable timeframe. Under these 

facts, judicial intervention is not only warranted, but essential. 

The Secretary’s argument that ordering disbursement within 24 hours in unreasonable also 

mischaracterizes the facts. It is not as if Plaintiffs were asking the Secretary to complete all of his 

work on Title V disbursements in a day. On the contrary, if the Court, at the conclusion of 

tomorrow’s hearing, orders full disbursement within one banking day, that disbursement would 

occur on Monday, May 11—45 days after the passage of the CARES Act and 15 days after the 

mandatory deadline imposed by Congress. The Secretary will have had 50% longer than Congress 

4 And as discussed in more detail below, the initial, partial disbursement of Title V funds resulted 
in relatively minor payments to many Tribal governments, including Plaintiffs Ak-Chin Indian 
Community, Agua Caliente Band of Cahuilla Indians, and Snoqualmie Indian Tribe, that have 
large economic footprints and employee counts and thus will be entitled to much more significant 
payments when the remainder of the funds are distributed in accordance with the principles 
outlined in the Allocation Methodology. See Allocation Methodology at 2; Declaration of Brandon 
Peters ¶¶ 9, 12; Declaration of Max Ross ¶¶ 8-13; Declaration of Christopher Castleberry ¶¶ 3-5 
(all declarations filed herewith). These Tribal governments are particularly harmed by the 
Secretary’s half-measures and additional delays.
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adjudged necessary, which is well more than any rule of reason could require.5 This is particularly 

true where, as here, Congress has imposed an extremely short and concrete statutory deadline, 

reflecting its understanding of the urgency of the situation it was addressing. As the D.C. Circuit 

has instructed, “the reasonableness of the delay must be judged in the context of the statute which 

authorizes the agency’s action.” In re Int’l Chem. Workers Union, 958 F.2d 1144, 1149 (D.C. Cir. 

1992) (internal quotation omitted); see also Cutler v. Hayes, 818 F.2d 879, 897-98 (D.C. Cir. 1987) 

(assessment of undue delay requires “an examination of any legislative mandate in the statute and 

the degree of discretion given the agency by Congress” and “the extent to which delay may be 

undermining the statutory scheme”); Senators’ Letter, Ex. B. While delays of months or years may 

be within a rule of reason in some instances, as the Secretary argues, they are per se unreasonable 

under these unprecedented and unique facts, where Congress has responded with alacrity to a 

global public health emergency and directed the Secretary to do likewise. Both the express 

language of the CARES Act and any possible rule of reason informed by it show that the Secretary 

has unreasonably delayed in carrying out urgent, mandatory duties.  

Moreover, as the Kowalski Declaration makes clear, the Secretary already has completed 

the requisite consultations with the Secretary of Interior and tribes. Doc. 26-1 ¶ 15. On April 2 and 

April 9, 2020, Mr. Kowalski participated in telephonic Tribal consultations with tribal leaders that 

included approximately 1700 callers on each consultation, and Treasury has received 440 written 

5 Even if the Court were to determine that, despite Congress’s directive, the Secretary could not 
be compelled to disburse the remaining Title V funds within 24 hours, it has and should exercise 
discretion to impose a stringent deadline that will prevent further foot dragging and ensure that 
these funds are fully distributed on a timeline commensurate with Tribal governments’ urgent 
need. See, e.g., Mashpee Wampanoag Tribal Council v. Norton, 336 F.3d 1094, 1102 (D.C. Cir. 
2003) (“[T]he requirement of a reviewing court under the APA to compel agency action 
unreasonably delayed leaves room for the district court to exercise discretion in determining how 
soon the agency must act.” (internal quotation omitted)).
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comments from tribes. See id. In mid-April, the Secretary solicited and tribes submitted, under 

oath, data regarding employee numbers and expenditures that could be used as a basis to distribute 

Title V funds. See, e.g., Peters Decl. ¶¶ 3-7 (detailing the information on employee numbers and 

expenditures that Plaintiff Ak-Chin Indian Community submitted under penalty of criminal 

prosecution); Ross Decl. ¶¶ 3-7 (same for Plaintiff Agua Caliente); Sealed Mot. for Leave to File 

Doc. Under Seal, Cheyenne River Sioux Tribe et al. v. Mnuchin, No. 1:20-cv-01059 (D.D.C. Apr. 

22, 2020), ECF No. 5; (showing confidential tribal data submitted under oath); see also 

Confederated Tribes of the Chehalis Reservation v. Mnuchin, No. 20-cv-01002 (APM), 2020 WL 

1984297, at *3 (D.D.C. Apr. 27, 2020) (detailing information requested by the Secretary).6

Congress could not have contemplated that Treasury would have data reflecting actual tribal 

expenditures incurred as a result of the pandemic within the 30-day deadline. This crisis was 

unfolding when Congress enacted the CARES Act and was predicted to continue through and past 

the 30-day deadline. The Secretary has sufficient data on hand to determine “approximate 

increased expenditures,” Def. Br. at 12, and numbers of tribal employees without further delay, 

and that is what Congress intended for him to do. The first two TRAC factors favor emergency 

injunctive relief.7

6 The Secretary touts that he undertook “intensive consultation and data collection” but does not 
appear to plan on using it, just as he did regarding tribal population. See Ex. A, Allocation 
Methodology (relying upon census data for tribal population data rather than the tribal membership 
numbers tribes submitted under oath in mid-April). It was not Congress’s intent for Indian Country 
to wait for relief while Treasury spins its wheels.
7 The Secretary asserts, in the context of his unsuccessful attempt to justify his unreasonable delay, 
that he cannot distribute the funds because Plaintiffs don’t say how he should do so and the Court 
cannot. Def. Br. at 15. This is a red herring. Plaintiffs have pointedly not suggested nor asked the 
Court to direct the Secretary regarding how he disburse the Title V funds; they only ask the Court 
to direct him to distribute those funds with the urgency mandated by Congress. The Secretary has 
had 41 days and counting to exercise his discretion to determine how the funds will be disbursed, 
and he should neither need nor want direction from this Court or Plaintiffs on that issue. 
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The Secretary’s arguments on the remaining TRAC factors fare no better. The Secretary 

effectively concedes the third and fifth prejudice factors, admitting that the Title V funds “will 

allow Tribal governments to pay wages, provide health benefits, and offer essential government 

services.” Def. Br. at 16. Yet he nonetheless seeks to sidestep Congress’s mandate to quickly meet 

these urgent needs by arguing under the fourth TRAC factor that meeting Congress’s concrete, 

mandatory deadline was simply too hard given the Secretary’s other obligations under the CARES 

Act. Id. at 16-17. Once again, the Secretary mischaracterizes the facts. This is a problem of his 

own making. Tribal governments, including Plaintiffs, submitted under oath the information that 

the Secretary requested to support disbursements—including certified employment and 

expenditure data of the type that he now claims to need—by April 17, 2020. See, e.g., Peters Decl. 

¶¶ 3-7; Ross Decl. ¶¶ 3-7; Doc. 26-1 ¶ 6. And Tribal governments conferred with the Secretary as 

required by the CARES Act well in advance of the April 26 deadline. See, e.g., Doc. 26-1 ¶ 5. 

Now, with no explanation for his change of course, the Secretary insists that he needs additional, 

yet-to-be-determined data to release the balance of the Title V Funds on some unknown future 

date. The Secretary insists that he hasn’t been “‘twiddling [his] thumbs,’” but it is difficult to 

characterize his lack of urgency or refusal to even commit to a time when he eventually will 

belatedly meet his remaining urgent obligations to Tribal governments as much else. Def. Br. at 

16 (quoting In re Barr Labs., Inc., 930 F.3d 72, 74-76 (D.C. Cir. 1991)).  

Nor does the D.C. Circuit’s analysis in Mashpee, on which the Secretary relies, excuse his 

delay. For one thing, Mashpee did not involve a concrete statutory deadline for agency action, 

much less a stringent deadline for emergency relief action like this case. Indeed, the district court 

explicitly noted that this fact would likely defeat the claim under the TRAC analysis, because 

“‘Congress knows about the situation but has not yet taken definitive action to correct it.’” 
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Mashpee, 336 F.3d at 1101 (quoting district court opinion). Not so here. Here, Congress knew 

about the dire situation and took extremely definitive action to correct it, ordering the Secretary to 

complete an admittedly substantial task “not later than 30 days” after Congress acted because it 

recognized the task’s importance and urgency. 42 U.S.C. § 801(b)(1); see also Senators’ Letter 

(“The CARES Act was passed over a month ago and contained an express statutory deadline for 

distribution of the [Coronavirus Relief Fund] to Tribal governments. … Treasury should 

immediately disburse the $8 billion ….”).  

Moreover, the Mashpee court rejected an unreasonably delay claim that largely arose from 

the fact that the plaintiff tribe was forced to wait in line behind other petitioners who filed their 

petitions earlier and thus received priority access to limited agency resources. Masphee, 336 F.3d 

at 1100. This case presents an entirely different scenario. The ongoing delay in this case arises not 

from a lack of resources—the Secretary’s declarant describes substantial resources ostensibly 

devoted to the task and confirms that congressionally mandated consultations were conducted 

weeks ago—but from the agency’s wholesale failure, whether through incompetence or 

indifference, to effectively use its available resources to meet an urgent and concrete statutory 

deadline. It was not a lack of resources or competing priorities that prompted the Secretary to 

request and receive substantial information from Tribal governments weeks ago, only to now 

decide, after the disbursement deadline has passed, that he needs different, as yet unspecified 

information that he will then use to start work on an entirely new formula. See Allocation 

Methodology at 2; Doc. 26-1 ¶¶ 15-16. The Secretary’s decision to create an overly complex 

formula, request the wrong information, and then go back to the drawing board instead does not 

excuse his continuing non-compliance. While Plaintiffs do not suggest that the Secretary is acting 

maliciously, none of his excuses can make this Court ignore the fact that he has and continues to 
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knowingly violate a clear, mandatory statutory duty concerning a matter of utmost urgency and 

importance to Plaintiffs, other Tribal governments, and Congress with no clear end in sight.  

Plaintiffs’ likelihood of success is overwhelming, and emergency injunctive relief is warranted. 

II. Plaintiffs will suffer irreparable harm absent immediate judicial intervention. 

In their initial brief and supporting declarations as well as in the additional declarations 

filed herewith, Plaintiffs detail the harm that they, their members, and their communities face as a 

direct result of the Secretary’s unreasonable foot dragging. While the Secretary at times seems to 

recognize and appreciate the seriousness of this harm, see Def. Br. at 16, he nonetheless argues 

that it is not significant enough to warrant emergency judicial intervention. The Secretary’s 

argument is misguided at best. 

As a threshold matter, the Secretary claims that Plaintiffs’ request for injunctive relief is 

subject to an especially high burden requiring them to “show clearly that [they are] entitled to relief 

or that extreme or very serious damage will result from the denial of the injunction.” Def. Br. at 7 

(quoting Singh v. Carter, 185 F. Supp.3d 11, 17 (D.D.C. 2016) (internal notations omitted)). But 

as noted in the following sentence of that same case, “[t]he D.C. Circuit has not opined on the 

issue,” and has therefore not adopted the heightened standard of review. Id. at 17 n.3 (D.D.C. 

2016); English v. Trump, 279 F. Supp.3d 307, 316 (D.D.C. 2018) (same). But even if that were 

not the case, Plaintiffs meet and surpass even the more stringent burden based on their evidence 

that the Secretary’s refusal to timely distribute funds as mandated by Congress “clearly …  

entitle[s]” them to “relief,” Singh, 185 F. Supp.3d at 17, and that, without the injunction, they will 

suffer “extreme or very serious damage” in the form of interruptions to essential government 

services such as healthcare, and furloughing of their employees. See Pl. Br., Doc. 12, at 6 (listing 

services and businesses that would suffer irreparable harm); Peters Decl. ¶¶ 9-13; Ross Decl. ¶¶ 

Case 1:20-cv-01136-APM   Document 27   Filed 05/07/20   Page 12 of 18



13 

8-14; Castleberry Decl. ¶¶ 6-7; see also Columbia Hosp. for Women Foundation, Inc. v. Bank of 

Tokyo-Mitsubishi Ltd., 15 F.Supp.2d 1, 5 (D.D.C. 1997) (concluding that a hospital met a 

mandatory injunction’s heightened threshold of irreparable injury by alleging that it would “be 

forced to stop taking patients within two weeks” and that it needed “money immediately … to 

meet payroll [], pay past-due vendors, and obtain precious supplies”); Lee v. Christian Coalition 

of Am., Inc., 160 F. Supp.2d 14, 31 (D.D.C. 2001) (finding that irreparable harm is present where 

delay “could threaten the very existence of [a] business” and “when an employee is so poor that if 

she stopped working, the consequences would be severe”). To be sure, for every day that passes 

without the Secretary fully complying with his obligations, Plaintiffs are witnessing the alarming 

effects of the pandemic, particularly as members are diagnosed with and losing their lives to 

COVID-19.8 See, e.g., Ross Decl. ¶ 14 (“Each day that goes by without the funding the crisis 

worsens and is another day that the tribal government must decide what services to curtail and 

which employees to not provide funds.”). The Secretary points to no fact or precedent calling into 

question the degree or severity of Plaintiffs’ extreme, irreparable injury. 

The Secretary further contends that Plaintiffs’ irreparable harm is caused by the pandemic 

and not by his delay in disbursing desperately needed COVID-19 emergency relief funds. Def. Br. 

at 7. To support this distorted reasoning, the Secretary cherry-picks Plaintiffs’ declarations to claim 

that they are, “on their face, equivocal” and that they “all state that employees were placed on 

8 To put this need in context, Plaintiff Arapaho Tribe of the Wind River Reservation currently 
accounts for 22.3 percent of the State of Wyoming’s COVID-19 confirmed tests, even though it 
only makes up 2.7 percent of the State’s population. Camille Erickson, People of color, Native 
Americans in Wyoming disproportionately affected by coronavirus, Casper Star Tribune (May 5, 
2020) (citing statistics from the Wyoming Department of Health), available at: 
https://trib.com/news/state-and-regional/people-of-color-native-americans-in-wyoming-
disproportionately-affected-by-coronavirus/article_aafd9c47-3812-5bbd-b20d-
4d020a98a3dd.html.  The Tribe has also suffered the highest loss of life in the entire State. 

Case 1:20-cv-01136-APM   Document 27   Filed 05/07/20   Page 13 of 18



14 

administrative leave because of the pandemic, not Defendant’s delay.”9 Id. But the Secretary stops 

short of recognizing his role in the additional, extreme injury that has ensued. While it is true that 

Plaintiffs have taken preventative measures to stymie the spread of the virus within their local 

communities, such as closing Tribal operations and placing some employees on administrative 

leave, the Secretary’s unnecessary delay in releasing funds for the specific purpose of combatting 

this virus and the virus’ adverse effects has caused and will continue to cause irreparable injury to 

the Plaintiffs and their members. See, e.g., Greetham Decl., Doc. 14, ¶ 8 (incurring approximately 

$100 million of monthly expenses that cannot be offset); Plata Decl., Doc. 15, ¶¶ 6, 8, 10 (closure 

of tribal businesses have depleted governmental revenue); Miguel Decl., Doc. 16, ¶¶ 5, 7, 9 (same); 

Peters Decl. ¶¶ 11-13. It makes no difference that the pandemic is the underlying culprit that 

jumpstarted this unprecedented national emergency and triggered Plaintiffs’ preventative 

measures. The relevant issue here is that the Secretary had a mandatory duty to provide emergency 

relief funds to the Plaintiffs within a specific timeframe—funds that Congress specifically set aside 

so that Plaintiffs could more effectively address the crisis resulting from the COVID-19 pandemic. 

By not timely acting and flouting Congress’s directive, the Secretary has caused Plaintiffs to suffer 

and will continue to cause them to suffer extreme, irreparable injury that could have been curtailed 

by timely receipt of these funds.  

Even if the Secretary’s effort at blame shifting could have theoretical merit, it is flatly 

inconsistent with the facts at hand. Plaintiffs have taken discrete actions, such as continuing to pay 

9 It is worth noting that administrative leave is not the same as being furloughed or terminated. 
Employees on administrative leave typically are paid, while in the other instances they are not. 
Given that a large number of these employees are Plaintiffs’ tribal members relying on Plaintiffs 
both for their income and essential governmental services, any action by the Plaintiffs to furlough 
or lay off employees and curtail essential government services would be doubly harmful, leaving 
their members in desperate need. Lee, 160 F. Supp.2d at 31 (recognizing irreparable injury where 
employees were similarly situated).
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employees and providing additional COVID-19 related emergency governmental services to their 

members, in direct reliance on Congress’ promise that they would receive CARES Act emergency 

funding within 30 days. Peters Decl. ¶ 10; Ross Decl. ¶ 10. James Decl. (Doc. 18), ¶ 6; Ortiz Decl. 

(Doc. 20), ¶ 9. It is Congress’s promise, which the Secretary has broken, not the virus, that directly 

precipitated these actions by Plaintiffs. 

In addition to erroneously attempting to deny his role in Plaintiffs’ irreparable harm, the 

Secretary argues that Plaintiffs’ claims are essentially moot because he has released 60% of the 

Title V funds. Def. Br. at 16. He concedes that he has not released all Title V funds available for 

Tribal governments, as Congress mandated. See, e.g., Def. Br. at 3; Allocation Methodology at 2. 

And for many Tribal governments that have large economic footprints and comparatively large 

numbers of employees versus tribal members, including several Plaintiffs, the amounts that have 

been released are a tiny fraction of both the expenses that Plaintiffs have and will continue to incur 

and of the amount that Congress intended to provide. See, e.g., Allocation Methodology at 2; Peters 

Decl. ¶¶ 9, 12-13; Ross Decl. ¶¶ 11-14; Castleberry Decl. ¶¶ 3-7. Given the vital services and 

resources that Plaintiffs are struggling to provide to their disproportionately-affected communities, 

every dollar and every day counts. See Pls. Br. at 2-3. The Secretary’s decision to sit on emergency 

relief funds is indefensible, and will likely result in a catastrophic domino-effect of irreversible, 

long-term consequences to all aspects of the health, welfare, and life expectancy of Plaintiffs’ 

members. 

III. The balance of the equities and public interest favor immediate relief. 

As this Court has correctly noted, Congress “appropriated [Title V funds] on an emergency 

basis to assist Tribal governments in providing core public services to battle a pandemic that is 

ravaging the nation, including in Indian country.” Confederated Tribes of the Chehalis 

Case 1:20-cv-01136-APM   Document 27   Filed 05/07/20   Page 15 of 18



16 

Reservation, 2020 WL 1984297, at *8. Congress made a considered judgment that the public 

interest favored—indeed, that it required—the rapid disbursement of this urgently needed 

emergency funding. The Secretary’s failure to heed Congress’s mandate is having, and will 

continue to have, devastating effects on Plaintiffs and all of Indian country. The fact that he 

partially and belatedly complied with Congress’s mandate after this lawsuit was filed does nothing 

to change the result. None of the Secretary’s excuses for his delay could tip the balance of these 

factors against Plaintiffs. Accordingly, the balance of equities and public interest strongly favor 

injunctive relief. 

The Secretary erroneously claims that the CARES Act itself establishes competing public 

interests, essentially arguing that Congress wanted him to take his time to be sure that every Tribe 

got just the right amount of funding before making distributions. Def. Br. at 20. After all, the 

Secretary says, Congress could have mandated that an arbitrary amount be paid to each Tribal 

government, but instead it directed him to pay the amounts that he determined appropriate. Id. It 

is true that Congress directed the Secretary to exercise discretion to determine the appropriate 

amounts to pay. It is also true, despite the Secretary’s attempts to gloss over the fact, that Congress 

mandated that the Secretary exercise that discretion and disburse all Title V funding within 30 

days. Congress made the determination, in light of a pandemic public health emergency, that while 

the Secretary should do his best to determine appropriate payments, rapid disbursement of funds 

trumped a perfect formula. To play the Secretary’s game, had Congress believed otherwise, it 

could have provided for reimbursement of demonstrated appropriate expenditures at year’s end or 

for the collection of data for a period of months to extrapolate expenses through December. It did 

not. Instead, it order that the funds go out “not later than” April 26, 2020, to meet an urgent and 

immediate public health need in Indian Country. The Secretary, at best, is making the perfect not 
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only the enemy of the good, but also of the health and welfare of tribal members and employees 

throughout the United States. 

CONCLUSION 

Plaintiffs and other Tribal governments are doing all that they can to assist their members, 

employees, and communities in this unprecedented public health and economic crisis, but like 

most Americans, they cannot meet the overwhelming needs without assistance. Recognizing this 

fact, Congress took quick, decisive action to help, and it directed the Secretary to do likewise. He 

has not, and his failure is patently unreasonable. This Court should compel the Secretary, in 

accordance with the emergency mandate of Congress, to immediately disburse all Title V funds 

allocated to Plaintiffs in accordance with the CARES Act. 

Respectfully submitted May 7, 2020. 

/s/ Keith M. Harper___________ 
Keith M. Harper, DC Bar No. 451956 
Catherine F. Munson, DC Bar No. 985717 
Mark H. Reeves, DC Bar No. 1030782 

KILPATRICK TOWNSEND & STOCKTON LLP 
607 14th Street, N.W. 
Suite 1100 
Washington, D.C. 20006 
Tel:  202-508-5800 
Fax:  202-508-5858 

Rob Roy Smith (admitted pro hac vice) 
WSBA No. 33798 
KILPATRICK TOWNSEND & STOCKTON LLP 
1420 Fifth Avenue, Suite 3700 
Seattle, Washington 98101 
Tel: (206) 467-9600 
Fax:  (206) 623-6793 

Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 7th day of May, 20205, I electronically filed the 

forgoing Reply in Support of Plaintiffs’ Amended Motion for Temporary Restraining Order, 

Preliminary Injunction, and Emergency Writ of Mandamus with the Clerk of the Court 

using the CM/ECF system which will send notification of such filing to all 

registered CM/ECF users. 

/s/ Keith M. Harper___________ 
Keith M. Harper, DC Bar No. 451956 
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Coronavirus Relief Fund  
Allocations to Tribal Governments 

May 5, 2020 
 

The CARES Act reserves $8 billion from the Coronavirus Relief Fund (the Fund) for payments to Tribal 
governments and provides that the allocation of payments to Tribal governments is to be determined by 
the Secretary of the Treasury in consultation with the Secretary of the Interior and Indian Tribes.1   

Consultation process 

In accordance with Treasury’s Tribal consultation policy, Treasury and the Bureau of Indian Affairs 
conducted two telephonic Tribal consultations with Tribal leaders and received written comments from 
Indian Tribes.  Treasury also appreciates the submissions made by Indian Tribes in response to Treasury’s 
request for information.   

Allocation determination 

The CARES Act provides that the Tribal allocation is to be “based on increased expenditures of each such 
Tribal government (or a tribally-owned entity of such Tribal government) relative to aggregate 
expenditures in fiscal year 2019 by the Tribal government (or tribally-owned entity)” and “determined in 
such manner as the Secretary [of the Treasury] determines appropriate to ensure that all amounts” are 
distributed to Tribal governments.2   

Based on a reasonable assessment of the reliability, verifiability, and relevance of available data and after 
consulting with the Bureau of Indian Affairs and Indian Tribes, Treasury has determined that it is 
reasonable and appropriate to allocate payments based on a formula takes into account population data, 
employment data, and expenditure data.  This determination is also based on considerations of 
administrative feasibility—a particularly important factor in light of the need for prompt payment to 
Tribal governments to meet immediate needs.  

By necessity and due to the statutory design, any allocation formula will yield only an estimate of 
increased eligible expenditures, and the statute therefore grants the Secretary discretion to devise a 
formula that the Secretary deems appropriate to ensure that all amounts are distributed to Tribal 
governments.3  It is of course unknown at present what a Tribal government’s increased expenditures will 
be over the course of the period beginning March 1, 2020, and ending December 30, 2020, during which 
expenses to be covered using payments from the Fund may be incurred.4  Treasury determined that it 
would not be appropriate to rely entirely on Tribal governments’ fiscal year 2019 expenditures in making 
allocations, e.g., by providing payments to each Tribal government based on a fixed percentage of such 
Tribal government’s fiscal year 2019 expenditures.   

Treasury believes the allocation of payments should be focused on, to the extent administratively feasible, 
necessary expenditures that are due to the public health emergency, which are the only expenditures that 
may be made using payments from the Fund.5  Treasury observed wide variability in expenditures 
reported by Tribal governments that appears to be related to differences in the extent to which Tribes and 
tribally-owned businesses engage in business activities.  Although Treasury interprets the CARES Act to 
permit the provision of certain economic support to affected businesses, not all business expenses will be 
eligible.  Treasury expects that Indian Tribes with less extensive tribally-owned businesses (and therefore 

                                                            
1 See section 601(c)(7) of the Social Security Act, as added by § 5001(a) of the CARES Act.   
2 See id. 
3 See id.  
4 See id. at section 601(d)(3). 
5 See id. at section 601(d)(1). 
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lower overall expenditures) will have a proportionately greater increase in eligible expenditures than 
those Tribes whose prior year expenditure amount would include expenditures associated with large 
tribally-owned businesses.   

In contrast, Tribal population is expected to correlate reasonably well with the amount of increased 
expenditures of Tribal governments related directly to the public health emergency, such as increased 
costs to address medical and public health needs.  The Federal government also has reliable and 
consistently-prepared data for this key variable, discussed further below, that permits payments to be 
made at this time.  Given the importance of providing funding as soon as possible to Tribal governments 
to address health and human services costs and other costs directly related to COVID-19, Treasury has 
determined to distribute 60 percent of the $8 billion reserved for Tribal governments immediately based 
on population.   

Treasury will distribute the remaining 40 percent of the $8 billion reserved for Tribal governments based 
on employment and expenditures data of Tribes and tribally-owned entities.  The use of employment data 
is expected to correlate reasonably well with expenditures related to effects of the emergency, such as the 
provision of economic support to those experiencing unemployment or business interruptions due to 
COVID-19-related business closures.  Data relating to expected increased expenditures is expected to 
correlate reasonably well with the variability in the per person costs of service delivery in different tribal 
environments.  Treasury believes it is important to ensure that this data is as consistent across Tribal 
governments as possible and for that reason intends to request additional information in the near future 
from Tribal governments as to their employment and expenditures.  Treasury intends to determine the 
specific weight given to employment and expenditure data after receiving such additional submissions.  
Final payments will be made after data on employment and expenditures are received, reasonably 
verified, and accounted for in the allocation formula. 

Treasury determined that the total number of land acres held by the Tribal government and any tribally-
owned entity would not provide a useful indicator of increased expenditures.  Although the total number 
of land acres can indicate increased costs of providing services over a larger area, particularly in remote 
locations, there are some areas that are so sparsely populated that reliance on this factor likely would 
overstate the increased marginal costs of Tribal governments in these areas.   

Tribal population data 

For purposes of the payments based on Tribal population, Treasury will refer to the Tribal population data 
used by the Department of Housing and Urban Development (HUD) in connection with the Indian 
Housing Block Grant (IHBG) program.6  This population data is based on Census Bureau data, and Tribal 
governments are familiar with it and have already been provided the opportunity to scrutinize and 
challenge its accuracy.7   

The IHBG program allocation formula uses the American Indian and Alaska Native population count as 
determined by the Census of each Tribe’s “formula area.”8  Although the definition of “formula area” was 
developed by HUD for the specific context of the IHBG program, the formula area corresponds broadly 
with the area of a Tribal government’s jurisdiction and other areas to which the Tribal government’s 

                                                            
6 The IHBG formula includes total American Indian and Alaska Native (AIAN) population as part of the needs 
component.  The remainder of the IHBG formula will not be referenced by Treasury in making payments from the 
Fund.   
7 See 24 C.F.R. §§ 1000.330(c), 1000.336.  
8 See id. at § 1000.302. 
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provision of services and economic influence extend.  The IHBG formula area is also useful because it 
incorporates adjustments to address overlapping jurisdictions.   

The IHBG population data used by Treasury for the Fund allocation is available from HUD.9  For Indian 
Tribes not included in the IHBG population data, HUD provided population figures at Treasury’s request.  
Treasury will not include state-recognized Tribes that participate in the IHBG program but that are not 
Indian Tribes as defined by Title V of the CARES Act.  Treasury will follow the IHBG practice of 
calculating a payment amount for each Tribal government based on single-race and then multi-race data 
and allocating the larger calculation amount for each Tribe.10  

Minimum payment amount 

The population-based allocation will assign a minimum payment of $100,000 to the smallest Indian 
Tribes as set forth in step 2, below.  Only Tribal governments with a population of less than 37 will 
receive the minimum payment.  The decision to apply a minimum payment to such Indian Tribes reflects 
the greater relative significance that variations in population would have at the low end of the range and 
the greater marginal costs that small Indian Tribes have in providing services to their people.  The 
establishment of this minimum amount also reflects the clear desire expressed by a substantial number of 
Indian Tribes during the Tribal consultation process and is set at an amount that should allow funds to be 
used by Tribes of this size for eligible expenditures.   

Alaska Native corporations 

As previously stated, Treasury, after consultation with the Department of the Interior, has concluded that 
Alaska Native regional and village corporations as defined in or established pursuant to the Alaska Native 
Claims Settlement Act are eligible to receive payments from the Fund.  Payments are not being made to 
the Alaska Native corporations at this time due to pending litigation.   

Population-based component of allocation formula 

The allocation will result from Treasury taking the following steps: 

Step 1.  Calculate the pro-rata payment for each Tribal government based on single-race and then 
multi-race data for each Tribe’s IHBG formula area, and use the larger result for each Tribal 
government.   

Step 2.  Assign a minimum payment of $100,000 to those Tribal government that would 
otherwise receive less than that amount under step 1.   

Step 3.  For Tribal governments that would receive a payment greater than the minimum, a pro-
rata reduction is made for those amounts above the minimum for each Tribe so that the total 
amount for all Tribes does not exceed $4.8 billion. 

 

                                                            
9 See https://www.hud.gov/sites/dfiles/PIH/documents/FY%202020%20Estimate%20Allocation%20Single-
Multi.xlsx. 
10 Prior to 2000, the Census required a person to choose a single racial category. Starting in 2000, a person was 
allowed multiple responses. For example, a person with mixed ancestry could report that they were both AIAN and 
Asian.  Since 2006, successive appropriations acts have directed HUD to run the IHBG formula twice—once 
counting the needs of all persons who report that they are AIAN, whether they say they are AIAN alone or AIAN in 
combination with some other race, and then again counting only the needs of persons who identify solely as AIAN. 
A Tribe’s allocation is based on the definition—either AIAN alone or the broader definition of multi-race AIAN—
which provides it with a higher share of total funds.  See, e.g., Further Consolidated Appropriations Act, 2020, 
Public Law 116-94, Div. H, Title II; 133 Stat 2534, 2985.   
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May 1, 2020 

 

 

The Honorable Steven Mnuchin 

Secretary of the Treasury 

U.S. Department of Treasury 

1500 Pennsylvania Ave., NW  

Washington, D.C. 20220 

 

 

Dear Secretary Mnuchin, 

 

We write regarding the $8 billion in critical relief funds intended for Tribal governments from 

Title V of the CARES Act and to emphasize the urgent need to disburse these funds immediately.  

 

As you know, Title V of the CARES Act authorized the establishment of the Coronavirus Relief 

Fund (CRF) within the Department of the Treasury to provide direct, expedited support for state, 

local, Tribal, and territorial governments.  Tribal governments, like their state, local, and 

territorial counterparts, are relying on this emergency assistance to respond to the COVID-19 

pandemic and continue providing essential government services to their communities.  

 

The CARES Act was passed over a month ago and contained an express statutory deadline for 

distribution of the CRF to Tribal governments; however, to date Treasury has not distributed any 

of this critical funding.  While disbursement of the $8 billion reserved for Tribal governments 

from the CRF was initially delayed due to litigation, the U.S. District Court for the District of 

Columbia’s April 27 Order makes clear that there are no legal barriers to releasing CRF funding 

to Tribal governments.   

 

In short, Treasury should immediately disburse the $8 billion to eligible federally recognized 

Tribal governments.  Tribal leaders emphasize that any further delay will have severe detrimental 

impacts on their ability to protect public health and spur economic recovery in their 

communities.   

 

The pressing need for CARES Act resources to combat COVID-19 in Native communities across 

the country is indisputable.  Given our shared responsibilities under the United States’ trust and 

treaty obligations, we respectfully request that the Department immediately disburse the $8 

billion in CRF so that Tribal governments have access to the funds they were promised.  

 

 

Sincerely, 

 

 

Senator Tina Smith 

Senator Tom Udall 
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Senator Jerry Moran 

Senator Jon Tester 

Senator Maria Cantwell 

Senator Catherine Cortez Masto 

Senator Brian Schatz 

Senator Charles E. Schumer 

Senator Kyrsten Sinema 

Senator Elizabeth Warren 

Senator Martin Heinrich 

Senator Debbie Stabenow 

Senator Ron Wyden 

Senator Kamala D. Harris 

Senator Richard Blumenthal 

Senator Jacky Rosen 

Senator Amy Klobuchar 

Senator Jeffery A. Merkley 

Senator Angus S. King, Jr. 

Senator Tammy Baldwin 

Senator Jack Reed 

Senator Patty Murray 

Senator Bernard Sanders 

Senator Christopher S. Murphy 

  

 

 

CC:      David Bernhardt 

            Secretary, Department of the Interior  
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UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLUMBIA 

AGUA CALIENTE BAND OF  ) 
CAHUILLA INDIANS, et al,  ) 

) 
) 

Plaintiffs, ) 
) 

v. ) Case No. 1:20-cv-01136 
) 

STEVEN MNUCHIN, in his official  ) 
Capacity as the Secretary of the United  ) 
States Department of Treasury, ) 

)
) 

Defendant.  ) 

DECLARATION OF CHRISTOPHER CASTLEBERRY 

I, Christopher Castleberry, pursuant to 28 U.S.C. § 1746, declare as follows: 

1. I am the elected Treasurer of the Snoqualmie Indian Tribe. 

2. The statements herein are based on my own personal knowledge obtained within 

the scope of my role as Treasurer of the Tribal Council, and I could testify competently to them if 

called upon to do so. 

3. On May 6, 2020, the Tribe received a payment from the U.S. Department of 

Treasury.  I assume this payment represents the Tribe’s share of the 60% payment of the CARES 

Act fund for Tribal governments promised by the U.S. Department of Treasury on May 5, 2020 

based on the population data it used.  

4. The U.S. Department of Treasury has still not released the remaining $3.2B 

allocated by Congress for Tribal governments. The Tribe remains in critical need of its share of 

Case 1:20-cv-01136-APM   Document 27-4   Filed 05/07/20   Page 1 of 2



16880366V.1

these remaining funds now to pay for unbudgeted COVID-19 expenses, as opposed to some 

unknown time later this year.  

5. The funds received from the U.S. Department of Treasury so far are insufficient to 

meet the Tribe’s needs through today’s date, let alone the additional significant unbudgeted 

expenses required to respond to the COVID-19 public health emergency from now until the end 

of the year. 

6. It is impossible for the Snoqualmie Tribal Council to plan for governmental 

services and payroll without knowing how much more the Tribe may receive from the remaining 

disbursement or when it might be received.   

7. If the Tribe does not receive the balance of the emergency relief funding from the 

CARES Act immediately, it will be forced to make cuts, either to curtail essential governmental 

services needed by Tribal members or to lay off or furlough a substantial number of employees 

that it has so far resisted doing, in order to mitigate for unbudgeted expenses related to COVID-

19. 

Executed this 7th day of May, 2020. 

__________________________ 
Treasurer Christopher Castleberry  
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UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLUMBIA 

 
 

AGUA CALIENTE BAND OF   ) 
CAHUILLA INDIANS, et al,   ) 
      ) 
      ) 
  Plaintiffs,   ) 
      ) 
 v.     ) Case No. 1:20-cv-01136 (APM) 
      ) 
STEVEN MNUCHIN, in his official  ) 
Capacity as the Secretary of the United  ) 
States Department of Treasury,  ) 
      ) 
      ) 
  Defendant.   ) 

 

DECLARATION OF MAX ROSS 

I, Max Ross, pursuant to 28 U.S.C. § 1746, declare as follows: 

1. I am the Chief Executive Officer of the Agua Caliente Band of Cahuilla Indians 

(“Agua Caliente” or the “Tribe”).  

2. The statements herein are based on my own personal knowledge obtained within 

the scope of my role as Chief Executive Officer of Agua Caliente, and I could testify competently 

to them if called upon to do so. 

3. In April 2020, on behalf of Agua Caliente, I timely submitted the information which 

the United States Treasury (Treasury) requested from tribal governments in order to receive 

CARES Act emergency relief funding.  

4. With respect to employees, as Treasury requested, I submitted the total number of 

persons Agua Caliente employed as of January 1, 2020.  
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5. With respect to expenditures, as Treasury requested, I submitted Agua Caliente’s 

total expenditures for the most recently completed fiscal year.  

6. With respect to population, as Treasury requested, I submitted Agua Caliente’s 

number of tribal members as of January 1, 2020. 

7. When I submitted this information to Treasury, the Tribal Chairman was required 

to make and did make the following certification: “I hereby certify I am authorized by the 

governing body of the Indian Tribe described above to submit the information included with this 

form and that it is true and correct to the best of my knowledge. I further understand that anyone 

who knowingly and willfully makes a false statement to the United States Government may be 

subject to criminal prosecution under the False Statements Accountability Act of 1996, 18 U.S.C. 

1001.” 

8. On May 6, 2020, Agua Caliente received a payment from Treasury, which I 

understand is the payment Treasury represents that it made from 60% of the CARES Act funding 

set aside for tribal governments and is based on the Tribe’s population only. Agua Caliente 

received a payment of $1,407,382.64 based on Treasury’s formula, which uses the American 

Indian and Alaska Native population count as determined by Census data of each tribe.1   

9. Treasury has not yet paid Agua Caliente the CARES Act funds Agua Caliente is 

entitled to receive based upon its number of employees and expenditures. Because of the number 

of Agua Caliente employees and expenditures in comparison with other tribes, Agua Caliente 

expects that this payment will be far greater than the one based on population.   

10. Agua Caliente employs over 2,400 people. As a result of the COVID-19 epidemic, 

Agua Caliente closed all of its business enterprises, including the Agua Caliente Casino Palm 

                                                 
1 Maybe cite to FAQs they posted – page 2, text  and FN6 
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Springs, Agua Caliente Casino Rancho Mirage. As with most tribes, Agua Caliente does not have 

a substantial tax base. Accordingly, the revenues from these enterprises are essential to fund the 

tribal government and provide essential governmental services to tribal members. In anticipation 

of timely receiving CARES Act emergency funding, Agua Caliente has continued to pay many 

employees to stay at home in conformity with stay at home orders in response to the COVID-19 

pandemic. 

11. The May 6 payment from Treasury comprises a very small percentage of Agua 

Caliente's monthly expenditures. 

12. It is impossible for Agua Caliente to plan for the future provision of essential 

governmental services, including those implemented in response to the COVID-19 crisis, and 

regarding how long it can maintain its payroll without knowing how much more funding it will 

receive in emergency relief under the CARES Act and when those payments will be forthcoming. 

13. If Agua Caliente does not receive the emergency relief funding provided for by 

the CARES Act immediately, it will curtail additional essential governmental services and lay 

off or furlough the overwhelming majority of its employees. 

14. Each day that goes by without the funding the crisis worsens and is another day that 

the tribal government must decide what services to curtail and which employees to not provide 

funds. 

Executed this 7th day of May, 2020. 

Max Ross, C.E.O. 
Agua Caliente Band of Cahuilla Indians 
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