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Mario C. Vasta (No. 033254) 
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Telephone:  (602) 916-5000 
Email:  lcaster@fclaw.com
Email:  kbonner@fclaw.com
Email:  mvasta@fclaw.com

Attorneys for Defendants 

UNITED STATES DISTRICT COURT 

DISTRICT OF ARIZONA 

Gila River Indian Community, a federally 
recognized Indian tribe, 

Plaintiff, 

v. 

Joyce Cranford; David Schoebroek; Eva 
Schoebroek; Donna Sexton; Marvin 
Sexton; and Patrick Sexton, 

Defendants. 

No. CV-19-00407-TUC-SRB

DEFENDANTS’ SUPPLEMENTAL 
BRIEF PURSUANT TO ORDER 
DATED MARCH 18, 2020 
REGARDING SCOPE OF 
JURISDICTION UNDER 28 U.S.C. 
§ 1362 

Defendants provide this Supplemental Brief regarding the scope of the Court’s 

jurisdiction under 28 U.S.C. § 1362, as directed by the Court in its March 18, 2020 Order 

(Doc. 17) (“Order”).  The Court lacks jurisdiction under 28 U.S.C. § 1362, and, even if 

§ 1362 confers jurisdiction, the Court should abstain in deference to the Superior Court of 

Arizona, which is conducting the General Adjudication of the Gila River System and Source 

(“Adjudication”).  For the reasons stated herein and in Defendants’ Rule 12(b)(1) Motion 

to Dismiss for Lack of Jurisdiction or to Abstain (Doc. 14) (“Motion”), the Court should 

dismiss the Complaint. 
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I. INTRODUCTION 

Section 1362 grants federal courts jurisdiction over cases brought by Indian tribes if 

the controversy arises out of federal law, treaties, or the federal Constitution.  The Gila 

River Indian Community (“Community”) asserts that its claims arise under the Globe 

Equity Decree (“Decree”), but that is not the case.  The Community is asking the Court to 

grossly expand enforcement of the Decree to wells that are legally presumed to be pumping 

non-appropriable groundwater and are located on land not covered by the Decree, against 

Defendants who are not parties to the Decree.  In fact, as the Court noted in its Order, the 

issue raised in the Complaint—whether Defendants’ wells are pumping subflow of the Gila 

River—is “essentially . . . a state-law issue.”  Order at 1:17.  Section 1362 does not grant 

the Court jurisdiction over this matter.1

Even if § 1362 confers jurisdiction, however, it does not change the fact that the 

Court should abstain from exercising that jurisdiction.  As discussed in Defendants’ Motion, 

this Court should defer to the Superior Court overseeing the Adjudication.  The 

Adjudication Court has prior exclusive jurisdiction to determine if the wells on Defendants’ 

land are pumping subflow because it exercised jurisdiction over the Gila River System and 

Source decades before this action was filed.  Further, the Colorado River doctrine also 

favors abstention because determining whether these wells are pumping subflow—and, 

therefore, may be subject to this Court’s jurisdiction under the Decree—in two separate 

courts risks inconsistent dispositions and unwise judicial administration.  The Adjudication 

Court is considering the technical and fact-intensive test that will eventually lead to a final 

determination of which wells are pumping subflow of the Gila River or affecting the Gila 

River through their cones of depression.  This process will require extensive work by the 

Arizona Department of Water Resources (“ADWR”) and dozens of interested parties.  

1The Community also raises jurisdiction under § 1331, but, as discussed below, § 1331 also 
does not confer jurisdiction on this Court for the same reason—there is no federal question 
posed by the Complaint. 
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Because the abstention doctrine applies regardless of whether § 1362 confers jurisdiction 

here, the Court should abstain and allow the Adjudication Court to complete its work and 

make state law determinations for the wells at issue. 

II. ARGUMENT 

A. The Court Lacks Jurisdiction Because The Complaint Does Not Arise 
Out of The Constitution, Laws, Or Treaties of the United States. 

The Community alleges subject matter jurisdiction under 28 U.S.C. §§ 1331 and 

1362.  Neither grants jurisdiction here.  Both statutes require the underlying matter to arise 

out of the Constitution, laws, or treaties of the United States.  This case arises under state 

law. 

1. Jurisdiction under § 1362 requires a federal question. 

Section 1362 provides: 

The district courts shall have original jurisdiction of all civil actions, 
brought by any Indian tribe or band with a governing body duly recognized 
by the Secretary of the Interior, wherein the matter in controversy arises 
under the Constitution, laws, or treaties of the United States. 

(emphasis added).  Similarly, 28 U.S.C. § 1331, which confers “federal question 

jurisdiction,” provides:  “The district courts shall have original jurisdiction of all civil 

actions arising under the Constitution, laws, or treaties of the United States.”  (emphasis 

added).  The requirements for jurisdiction under §§ 1331 and 1362 are identical, except that 

§ 1362 applies only to actions brought by recognized Indian tribes.  Oneida Indian Nation 

of N.Y State v. Oneida Cty., 414 U.S. 661, 663 (1974) (“Both § 1331 and § 1362 of Title 28 

of the United States Code confer jurisdiction on the district courts to hear cases ‘aris(ing) 

under the Constitution, laws, or treaties of the United States.’”).  Historically, § 1331 

required a federal question and a $10,000 amount in controversy.  Congress originally 

enacted § 1362 to allow Indian tribes to bring suits “aris[ing] under the Constitution, laws, 

or treaties of the United States” without regard to the amount in controversy requirement.  
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Id. (“Section 1331 requires that the amount in controversy exceed $10,000.  Under Section 

1362, Indian tribes may bring such suits without regard to the amount in controversy.”); 

United States v. Alpine Land & Reservoir Co., 431 F.2d 763, 767 (9th Cir. 1970).  In 1980 

Congress enacted the Federal Question Jurisdictional Amendment Act, eliminating 

§ 1331’s amount in controversy requirement.  Wallace v. Oklahoma, 721 F.2d 301, 303 

(10th Cir. 1983).  Now, the two sections are nearly identical.  Coeur d’Alene Tribe v. Hawks, 

933 F.3d 1052, 1055 n.3 (9th Cir. 2019) (finding that removing the amount in controversy 

requirement from § 1331 “rendered § 1362 largely superfluous.”) (emphasis added). 

Accordingly, § 1362 does not grant district courts’ broad jurisdiction over all cases 

brought by Indian tribes.  See, e.g., Gila River Indian Cmty. v. Henningson, Durham & 

Richardson, 626 F.2d 708, 714-15 (9th Cir. 1980) (finding that jurisdiction under § 1362 

does not extend to all contract disputes with a tribe – if the rule were otherwise,  “the federal 

courts might become a small claims court for all such disputes.”); see also id. at 714 (finding 

that § 1362 does not provide jurisdiction for a tribe to bring an action in every instance 

where the United States could have represented an Indian tribe under 25 U.S.C. § 175).  

Like § 1331, jurisdiction under § 1362 requires a federal question. 

Section 1362 does not present a means beyond § 1331 for this Court to obtain 

jurisdiction.  See Coeur d’Alene Tribe, 933 F.3d at 1055 n.3.  If the requirements for federal 

question jurisdiction are not met by the Complaint, § 1362 does not confer jurisdiction in 

this matter.  See, e.g., Gila River Indian Cmty., 626 F.2d at 715 (finding that the court lacked 

§ 1362 jurisdiction because there was no federal question); Mescalero Apache Tribe v. 

Martinez, 519 F.2d 479, 483 (10th Cir. 1975) (same). 

2. The Complaint arises out of state law. 

This Court lacks jurisdiction because this case does not present a federal question 

under either § 1331 or § 1362.  An action only arises under federal law where federal law 

“creates the cause of action” or “a substantial question of federal law is a necessary element” 
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of a complaint.  Coeur d’Alene Tribe, 933 F.3d at 1055. 

Here, the Community alleges no action under a law, treaty, or the Constitution of the 

United States.  Instead, the Community asserts that Defendants’ wells are pumping subflow 

of the Gila River without associated Decree rights.  To grant the Community’s requested 

relief, this Court would have to determine first that Defendants are pumping subflow or 

affecting subflow of the Gila River through their cones of depression as that concept is 

understood under state law, and second that Defendants are not authorized by state law to 

do so.  This will involve issues that arise entirely out of state law, such as what constitutes 

the Gila River’s subflow zone, are Defendants able to overcome the presumption arising 

from a well’s location in the subflow zone, when does a well’s cone of depression affect 

water in the Gila River’s subflow zone as contemplated by the cone of depression test, and 

what rights do non-Decree parties have to Gila River water.  See United States v. Gila Valley 

Irr. Dist., 31 F.3d 1428, 1442-43 & n.12 (9th Cir. 1994) (applying Arizona law concerning 

subflow in defining “natural flow” as used in the Decree); United States v. Gila Valley Irr. 

Dist., No. CV31-0059-TUC-SRB, 2005 WL 8161178, at *5 (D. Ariz. March 29, 2005) 

(“The fact that Article VIII of the Decree includes some apportionment rights in derogation 

of prior appropriation law does not change the Court’s view that the interpretation of the 

Decree as it references the ‘water of the Gila River’ is governed by state law.”); cf. United 

States v. United States Bd. of Water Commissioners, 893 F.3d 578, 595 (9th Cir. 2018) 

(“[T[here is no federal water law [because] [f]undamental principles of federalism vest 

control of water rights in the states.”). 

Indeed, Arizona law governs every step of the process the Court would need to take 

to resolve this Complaint.  Under Arizona law, Defendants’ wells are presumed to be 

pumping non-appropriable groundwater.  In re Gen. Adjudication of all Rights to Use 

Waters in the Gila River System & Source (“Gila IV”), 9 P.3d 1069, 1074 (Ariz. 2000).  The 

Adjudication Court, with the assistance of ADWR, must approve a delineation of the 
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subflow zone based on the saturated floodplain Holocene alluvium and other criteria that 

may be “geologically and hydrologically appropriate for the particular location.”  Id.

at 1081.  At that point, the wells located within the subflow zone are presumed to be 

pumping subflow.  But individual well owners may rebut the presumption using factors 

identified by the Arizona Supreme Court and as may be hydrologically appropriate.  Id.

at 1082.  The Adjudication Court, with the assistance of ADWR, will also approve a cone-

of-depression test to determine if a well outside the subflow zone impacts water within the 

subflow zone in a manner that captures appropriable water under Arizona law.  Id. 

Accordingly, the Community’s requested relief—to resolve the legal character of the water 

captured by Defendants’ wells—can only be resolved through an application of state law.  

See cf. United States v. Gila Valley Irr. Dist., No. CV31-0059-TUC-SRB, 2005 WL 

8161178, at *4 (D. Ariz. March 29, 2005) (“[T]he Arizona Supreme Court’s test for subflow 

set out in Gila River IV defines for the Gila Decree when wells are pumping subflow and 

when they are pumping percolating groundwater not governed by the Gila Decree.”). 

At best, the Community asserts jurisdiction based on (1) its status as an Indian tribe, 

or (2) as an enforcement matter under the Decree.  Both arguments are unavailing.  As 

discussed above, “[f]ederal question jurisdiction does not exist merely because an Indian 

tribe is a party.”  Coeur d’Alene Tribe, 933 F.3d at 1055 (analyzing jurisdiction under 

§ 1331 after finding § 1362 “superfluous”).  Further, as discussed in Defendants’ Motion 

and Reply, this is not a Decree enforcement proceeding because (1) it was not brought under 

the Decree; and (2) Defendants are not parties to the Decree.  See Motion at 3:17–4:13.  The 

Community cannot enforce the Decree against Defendants.  Id.; see also United States v. 

Gila Valley Irr. Dist., No. CV31-0059-TUC-SRB, 2005 WL 8161178, at *4 (D. Ariz. 

March 29, 2005) (“As a matter of law the Gila Decree governs pumping by the parties to 

the Decree when those parties’ wells are pumping subflow [.]”) (emphasis added). 

Section 1362 grants federal courts jurisdiction over actions brought by recognized 
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Indian tribes that arise out of federal laws, treaties, or the Constitution of the United States.  

The Community cannot point to a federal law that provides the basis for determining 

whether Defendants’ wells are improperly pumping subflow of the Gila River, because 

there is none.  Every step to get to the Community’s requested relief requires application of 

state law.  Section 1362 does not provide the Court with jurisdiction to decide this state law 

dispute.  The Community’s Complaint should therefore be dismissed. 

B. Even if § 1362 Confers Jurisdiction the Court Should Abstain  

Under the abstention doctrine, “a District Court may decline to exercise or postpone 

the exercise of its jurisdiction[.]”  Co. River Water Conservation Dist. v. United States, 424 

U.S. 800, 813 (1976).  Here, as discussed in Defendants’ Motion and Reply, there are two 

doctrines warranting abstention—(1) prior exclusive jurisdiction and (2) Colorado River

doctrine2—that apply even if the Court had jurisdiction under § 1362. 

1. The prior exclusive jurisdiction doctrine bars jurisdiction. 

The prior exclusive jurisdiction doctrine requires that “when one court is exercising 

in rem jurisdiction over a res, a second court will not assume in rem jurisdiction over the 

same res.”  Chapman v. Deutsche Bank Nat. Trust Co., 651 F.3d 1039, 1043 (9th Cir. 2011) 

(quoting Marshall v. Marshall, 547 U.S. 293, 311 (2006)).  A court should therefore abstain 

even if it is properly exercising its original jurisdiction.  State Eng’r v. South Fork Band, 

339 F.3d 804, 809–10 (9th Cir. 2003 ) (finding prior exclusive jurisdiction barred federal 

court jurisdiction where the state court first exercised jurisdiction over the res); Picayune 

Rancheria v. County of Madera, No. 06-7613 JF (PVT), 2007 WL 397412, at *3, 6 (N.D. 

Cal. Feb. 1, 2007) (finding jurisdiction under § 1362 and stating that prior exclusive 

2 The Colorado River doctrine is not technically an abstention doctrine, but it is often 
referred to as one.  Attwood v. Mendocino Coast Dist. Hosp., 886 F. 2d 241, 243 (9th Cir. 
1989) (“Unlike abstention, which rests on regard for federal-state relations and 
considerations of proper constitutional adjudication, Colorado River rests on 
considerations of wise judicial administration, giving regard to conservation of judicial 
resources and comprehensive disposition of litigation.”) (internal quotations omitted). 
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jurisdiction “would preclude the Tribe from asserting a competing in rem action” because 

the Madera Superior Court exerted prior exclusive jurisdiction over the Tribe’s lands). 

As discussed in Defendants’ Motion, the prior exclusive jurisdiction doctrine applies 

because the Adjudication already exercised jurisdiction over the res—the waters of the Gila 

River System and Source.3  Several decades before this Complaint, the Superior Court 

initiated the Adjudication, including all waters of the Gila “River system and source” as 

that term is defined in A.R.S. § 45-251(7).  Pre-Trial Order No.1 Re: Conduct of 

Adjudication at 1, In re Gen. Adjudication of All Rights to Use Water in the Gila River Sys. 

& Source (Ariz. Superior Ct. May 29, 1986).  The Decree did not affect this initial 

jurisdiction over the res in this case because Defendants’ lands are not subject to the Decree 

and Defendants are not parties to the Decree.  The Adjudication Court clearly exercised 

authority over the res first, and determining the status of water pumped from Defendants’ 

land should stay with the Adjudication Court. This Court should dismiss the Complaint 

based on the prior exclusive jurisdiction doctrine, even if § 1362 confers jurisdiction. 

2. The Court should abstain under the Colorado River doctrine. 

In the alternative, even if the Court had jurisdiction under § 1362, the Court should 

still abstain under the Colorado River doctrine.  Where there are concurrent court 

proceedings, a federal court may abstain for the sake of conserving judicial resources while 

ensuring claims are comprehensively adjudicated.  Co. River Water Conservation Dist., 424 

U.S. at 817–18.  Abstention is appropriate, even if the Court has statutory jurisdiction over 

a matter.  Id. (abstaining even though jurisdiction would be proper under 28 U.S.C. § 1345); 

United States v. Adair, 723 F.2d 1394, 1400–01 (9th Cir.), cert. denied, 467 U.S. 1252 

(1984) (“The Colorado River doctrine is an exception to the general rule that where a district 

court has statutory jurisdiction it has a virtually unflagging obligation to exercise that 

jurisdiction.”) (internal quotation marks omitted)).  Abstention is particularly appropriate 

3 In the Reply, Defendants incorrectly identified the res as Defendants’ land. 
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in water rights adjudications.  Co. River Water Conservation Dist., 424 U.S. at 818 

(“Indeed, we have recognized that actions seeking the allocation of water essentially involve 

the disposition of property and are best conducted in unified proceedings.”); Adair, 723 

F.2d at 1401 (“We read Colorado River and San Carlos Apache Tribe to counsel abstention 

in the interest of ‘wise judicial administration,’ despite the obligation [to exercise 

jurisdiction], in the majority of water rights adjudications.”). 

In Arizona v. San Carlos Apache Tribe, 463 U.S. 545, 567–68 (1983), the Supreme 

Court specifically applied the Colorado River doctrine after first finding jurisdiction proper 

under § 1362.  Significantly, the Court stressed that the same policies behind the McCarran 

Amendment that required abstention in Colorado River, required abstention in San Carlos 

Apache Tribe:  (1) avoiding duplicative and wasteful proceedings; (2) generating additional 

litigation by permitting inconsistent dispositions of property; and (3) avoiding “an unseemly 

and destructive race to see which forum can resolve the same issues first—a race contrary 

to the entire spirit of the McCarran Amendment and prejudicial . . . to the possibility of 

reasoned decision-making by either forum.”  Id.

Here a similar analysis dictates the same result.  The Arizona Legislature vested the 

Adjudication Court with authority to “adjudicate any interest in or right to use the water of 

the river system and source.”  See A.R.S. § 45-257(B)(1).  Arizona law intended that these 

priorities and rights would be determined in a single proceeding in which all substantial 

claimants are before one court.  United States v. Superior Court, 697 P.2d 658, 663 (Ariz. 

1985).  Based on its statutory mandate, the Adjudication Court will determine whether 

Defendants’ wells are pumping subflow of the Gila River, and are therefore subject to the 

doctrine of appropriation and potentially to the Decree, or whether they are pumping 

percolating groundwater, which is non-appropriable under Arizona law.  The Adjudication 

Court, with the assistance of ADWR and numerous experts, will oversee the delineation of 

a subflow zone for the Gila River consistent with Arizona law, and the establishment of the 
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applicable cone-of-depression and depletion test.  See A.R.S. § 45-256; United States v. 

Superior Court, 697 P.2d at 672 (discussing ADWR’s role to assist the Adjudication Court 

with the complex, fact-based analysis required by state law). 

These are fact- and labor-intensive determinations that have already required 

substantial input from ADWR, serving as the Adjudication’s technical advisor, as well as 

numerous experts.  See Motion at 8 (discussing the process for the San Pedro River 

watershed).  Abstention here will avoid duplicative and wasteful proceedings that would 

force the Court to replicate the Adjudication Court’s extensive process without the aid of a 

technical advisor.  Further, abstention will avoid the risk of inconsistent dispositions 

between the two courts, which could disrupt the state’s comprehensive adjudication of the 

Gila River System and Source and potentially leave Decree and non-Decree parties with 

conflicting obligations.  The Court should therefore abstain under the Colorado River

doctrine and dismiss the Complaint. 

III. CONCLUSION.  

In sum, § 1362 does not change or enlarge the Court’s jurisdiction.  The 

Community’s claims arise under state law, not the Constitution, laws, or treaties of the 

United States.  The Complaint should therefore be dismissed.  Further, even if the Court 

had jurisdiction under § 1362, the Court should abstain under the prior exclusive 

jurisdiction doctrine or the Colorado River doctrine. 

DATED this 3rd day of April, 2020. 

FENNEMORE CRAIG, P.C.

By:  s/ Mario C. Vasta 
Lauren J. Caster 
Kevin J. Bonner 
Mario C. Vasta 
Attorneys for Defendants

15677535 
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