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1 Debra A. Haaland is now the Secretary of the Department of the Interior, and is hereby 

substituted for Ryan Zinke pursuant to Rule 25(d) of the Federal Rules of Civil Procedure. 
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I. INTRODUCTION 

This case involves multiple questions concerning oil and gas development near 

Lake Sakakawea—a large reservoir located in the Williston Basin that is the Mandan, 

Hidatsa, and Arikara Nation’s (“MHA Nation” or the “Tribe”) only drinking water 

source and the heart of its religious and cultural identity. In resolving the cross-motions 

for summary judgment, the Magistrate Judge’s Report and Recommendation (“R&R”) 

erred in its resolution of the following issues:  

1.  Under the second exception to Montana v. United States, does the MHA Nation 
have the authority to establish a minimum distance that commercial oil and gas 
wells constructed on fee land within the MHA Nation’s Fort Berthold Indian 
Reservation must be set back from Lake Sakakawea? 

  
First, the R&R erred in its conclusion that the MHA Nation lacked the authority 

to establish a minimum setback distance applicable to oil and gas wells on fee land near 

Lake Sakakawea. R&R at 35-39. That determination was based on an overly restrictive 

application of Montana v. United States, 450 U. S. 544, 566 (1981). Indeed, shortly after the 

R&R was issued, the United States Supreme Court issued its decision in United States v. 

Cooley, reaffirming a markedly more expansive view of tribal authority over the conduct 

of non-Indians under the second Montana exception. 

Second, the R&R erred when it determined that the MHA Nation failed to 

introduce sufficient evidence within the administrative record to show the potential 

impact of the well location on the health and welfare of the Tribe. R&R at 38-39. Because 

the administrative authorities did not comply with the applicable rules for hearing the 

Tribe’s claim (indeed, the Tribe was deprived of the administrative hearing it 
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requested), the Tribe effectively was prevented from developing and putting into the 

administrative record the evidence that the R&R said was missing. 

2.  Was it arbitrary, capricious, an abuse of discretion, or otherwise not in 
accordance with law for the Bureau of Land Management (BLM) to simply 
ignore the MHA Nation’s setback regulation in granting the Applications for 
Permit to Drill (APD) at issue in this action?  

 
The R&R erred when it determined that the BLM did not act arbitrarily, 

capriciously, or unlawfully when it ignored the MHA Nation’s setback regulation 

because, as the R&R concluded, the second Montana exception did not apply. R&R at 

35-39. Because the BLM did not address the second Montana exception in making its 

decision, the R&R’s conclusion that the exception did not apply is a quintessential 

example of “supply[ing] a reasoned basis for the agency’s action that the agency itself 

has not given” and therefore ought not to be adopted. Bowman Transp., Inc. v. Arkansas–

Best Freight Sys., Inc., 419 U.S. 281, 285–86 (1974). 

3.  Was it arbitrary, capricious, an abuse of discretion, or otherwise not in 
accordance with law for the BLM to misapply its own directives concerning the 
processing of APDs for directional drilling of the type at issue in this action?  

 
The R&R concluded that the BLM did not act arbitrarily, capriciously, or 

unlawfully when it applied Situation 2 rather than Situation 3. R&R at 51-65. Because 

the BLM did not provide reasoning for its decision, the R&R erred by “supply[ing] a 

reasoned basis for the agency’s action that the agency itself has not given” and therefore 

ought not to be adopted. Bowman, 419 U.S. at 285–86. 
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4.  Was it arbitrary, capricious, an abuse of discretion, or otherwise not in 
accordance with law for the Department of the Interior’s OHA Director to 
assume jurisdiction over the MHA Nation’s appeal to the Interior Board of Land 
Appeals (IBLA), curtail the MHA Nation’s appeal before the IBLA ALJ, and 
summarily deny many of the points of error raised by the MHA Nation?  

 
The R&R concluded that the OHA Director did not abuse her discretion in 

assuming jurisdiction over and summarily denying much of the MHA Nation’s appeal 

without the benefit of the administrative hearing the MHA Nation requested. R&R at 

75-76. Because no extraordinary circumstances were present justifying the Director’s 

assumption of jurisdiction and the Director issued a summary decision that failed to 

address many points of error raised by the MHA Nation, the R&R’s recommendation 

ought not to be adopted.  

In light of these errors, the MHA Nation respectfully requests that the Court 

grant summary judgment in the MHA Nation’s favor and issue an order setting aside 

and vacating the Director’s Decision and holding that the eight APDs must be denied 

because they are within 1,000 feet of Lake Sakakawea—the source of the MHA Nation’s 

drinking water. In the alternative, the MHA Nation respectfully requests that the Court 

reinstitute the Board’s stay order and remand the case back to the Department of the 

Interior for the requested administrative hearing and further consideration.  

II. STANDARD OF REVIEW 

Pursuant to Federal Rule of Civil Procedure 72, a litigant may object to a 

magistrate judge’s proposed findings and recommendations by “serv[ing] and fil[ing] 

specific written objections . . .” Fed. R. Civ. P. 72(b)(2); see also 28 U.S.C. § 636(b)(1). “The 

district judge must determine de novo any part of the magistrate judge’s disposition 
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that has been properly objected to.” Fed. R. Civ. P. 72(b)(3). In response to proper 

objections, the district court “may accept, reject, or modify the recommended 

disposition.” Id. 

III. AUTHORIZATION, DEVELOPMENT, AND IMPLEMENTATION OF THE 
TRIBAL SETBACK LAW.  

Article I of the MHA Nation’s Constitution extends the Tribe’s jurisdiction “to all 

persons and all lands . . . within the exterior boundaries of the Fort Berthold 

Reservation . . . and to such other persons and lands as may hereafter come within the 

jurisdiction of the [Tribe], except as otherwise provided by law.” MHA Nation Const.2 

Art. I; see also Art. VI § 2 (only subjecting this jurisdiction “to any limitations imposed 

by the statutes of the United States or by this Constitution and Bylaws”).  Article I, 

amended to its current version in 1985, was federally approved by the delegate of the 

Secretary of the Interior, which required “[a]ll officers and employees of the Interior 

Department [to] abide by the provisions of said Constitution and Bylaws. See id. at 12 

(certification of adoption).   

Article VI, § 3 of the MHA Nation’s Constitution grants the Tribal Business 

Council “all necessary sovereign authority—legislative and judicial—for the purpose of 

exercising the jurisdiction granted by the people in Article I of this Constitution.” In 

addition, the MHA Nation’s Constitution authorizes the Tribal Business Council to, 

among other things, “protect and preserve the property, wildlife, and natural resources 

                                                 
2 Available online at 

https://static1.squarespace.com/static/5a5fab0832601e33d9f68fde/t/5ad8ef90aa4a996
72f22df16/1524166546435/TAT+Constitution+v.2010.pdf (last accessed July 26, 2021).  

Case 1:19-cv-00037-DMT-CRH   Document 109   Filed 12/17/21   Page 8 of 31



5 

of the Tribes, to regulate hunting and fishing on all lands within the jurisdiction of the 

Tribes, and to cultivate and preserve native arts, crafts, culture, ceremonies and 

traditions.” Art. VI § 5(j).  

Pursuant to that authority, the MHA Nation’s Tribal Business Council took 

action to protect the Missouri River and Lake Sakakawea, the sole source of drinking 

water for the Tribe and a central part of the Tribe’s culture. In 2012, the Tribe required, 

among other things, that any well pads within the Fort Berthold Reservation be set back 

one-half mile from the Missouri River. (AR 7406-08.) The Tribe subsequently amended 

its setback law to clarify that the Missouri River included Lake Sakakawea, and to 

permit the Tribal Business Council to grant variances from the half-mile setback 

requirement in certain circumstances, including where the variance would not cause an 

adverse environmental effect. (AR 7410-11.) In a second amendment, the Tribe required 

that any variance granted from the half-mile setback be set at no less than 1,000 feet. 

(AR 7414-7415.)  

The Tribe’s minimum 1,000-foot setback is similar to requirements of various 

other agencies. The Army Corps of Engineers’ Garrison Project – Kake Sakakawea Oil 

and Gas Management Plan authorizes strict control over, or outright prohibition of, 

drilling within .25 miles of surface water or riparian lands. (AR 7541-47.) The North 

Dakota Resource Management Plan (“NDRMP”) includes lease stipulations authorizing 

setbacks of 500 feet and 1,000 feet in various scenarios. (See AR7479, AR 7561.) Similarly, 

the U.S. Fish and Wildlife Service prepared an assessment for the Bureau of Indian 

Affairs (“BIA”) imposing, as a general measure, a restriction on drilling within 1,000 
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feet of Lake Sakakawea. (AR 5017, 5019.) While those agencies’ rules allowed for 

exceptions in certain circumstances, the fact that they consistently authorized setbacks 

of 1,000 feet or more demonstrate that the MHA Nation’s setback law is a reasonable 

exercise of sovereign authority designed to protect sensitive resources.  

In discussions centering on the Torpedo Project itself, MHA Nation officials 

explained to BLM that the Tribe’s setback laws addressed environmental and water 

quality concerns, as well as the cultural importance of Lake Sakakawea to the Tribe. (AR 

2424 (mentioning drinking water hazard), AR 2426 (environment and water quality), 

AR 2438 (cultural significance).) Tribal officials also expressed concerns related to 

Slawson’s past performance on the Reservation, including spills and a well blowout. 

(AR 2427.) The record reflects that Slawson experienced a well blowout in December 

2012 that spewed gas, oil and saltwater 50 feet into the air and 1,000 feet from the well. 

(AR 6501.)  Although the Tribe was not permitted to develop evidence at an 

administrative hearing, the record does contain evidence that drilling within 1,000 feet 

of Lake Sakakawea posed at least some direct threat to that resource.   

IV. PROCEDURAL HISTORY 

The labyrinthine course that this case has followed is set out at length in the 

parties’ summary judgment moving papers. See, e.g., Memorandum in Support of 

Plaintiff MHA Nation’s Motion for Summary Judgment (Doc. No. 75) at 5-10 (“MHA SJ 

Mem.”). To summarize, in 2011 and then later in 2015, Slawson submitted APDs for 

eight wells to BLM’s North Dakota Field Office. These eight wells comprise the Torpedo 

Project (“Project”). After Slawson submitted its APDs for the Project, BLM held a thirty-
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day public scoping period, prepared a Draft Environmental Assessment (“EA”), 

solicited public comment, and issued its final EA in March 2017. As will be discussed in 

more detail below, in preparing the EA BLM analyzed the Slawson APDs under the 

“Situation 2” rubric rather than more rigorous “Situation 3” rubric set forth in BLM’s 

Instructional Memorandum No. 2009-078.  

On March 10, 2017, BLM’s North Dakota Field Office issued its Decision Record 

and Finding of No Significant Impact (“DR/FONSI”) approving Slawson’s eight 

associated APDs.  The MHA Nation sought administrative review of the North Dakota 

Field Office’s decision by filing a request for BLM State Director Review in April 2017. 

The Acting State Director of the BLM Montana State Office denied the MHA Nation’s 

stay request and affirmed the Field Office’s DR/FONSI authorizing the Project on April 

24, 2017.  

On May 24, 2017, the MHA Nation timely filed an appeal and petition for stay of 

the Acting State Director’s decision with the Interior Board of Land Appeals (“Board”) 

pursuant to 43 C.F.R. §§ 3165.4(a) and (c) and 43 C.F.R. Part 4. The MHA Nation’s 

appeal and petition for stay requested “a thorough hearing of setback requirements for 

oil and gas development around Lake Sakakawea” before the Board. AR-009627. On 

August 9, 2017, the Board issued an order staying the State Director’s decision and its 

approval of the BLM Field Office’s DR/FONSI until the appeal proceedings before the 

Board were completed. The Board granted the MHA Nation’s petition based on a 

determination that the MHA Nation’s appeal raised multiple legal issues of first 

Case 1:19-cv-00037-DMT-CRH   Document 109   Filed 12/17/21   Page 11 of 31



8 

impression that could be properly addressed only after a thorough review of applicable 

law and precedent. Compl. ¶ 53; Slawson Answer ¶ 53; see also AR-008339-8348.  

In October 2017, BLM and Slawson filed petitions/requests for Director’s Review 

in the administrative proceeding before the Board, requesting the Director of the United 

States Department of Interior Office of Hearing and Appeals (“OHA”) take jurisdiction 

over the administrative appeal, invalidate the Board’s stay order, and render a final 

decision on the matter. Compl. ¶ 62; Slawson Answer ¶ 62; see also AR-009353-9380, 

007667-7680. The Director granted those requests and assumed jurisdiction of the case. 

Compl. ¶ 63; Slawson Answer ¶ 63; see also AR-009052-9054.  

On March 22, 2018, the Director issued a Decision in the appeal that found the 

Board’s stay order was in error, affirmed BLM’s DR/FONSI approving the APDs, and 

denied the MHA Nation’s request for reconsideration of the Director’s assumption of 

jurisdiction. Compl. ¶ 65; Slawson Answer ¶ 65; see also AR-008326- 8335. The Director’s 

Decision found the Board’s stay order invalid while also acknowledging that the stay-

related filings involved legal issues the Board does not regularly confront and a project 

with technical complexity. Compl. ¶ 66; Slawson Answer ¶ 66; see also AR-008326-8335. 

On June 20, 2018, the MHA Nation filed its Complaint in the United States 

District Court for the District of Columbia, alleging violations of the Administrative 

Procedure Act (“APA”), 5 U.S.C. § 706. The D.C. district court transferred the case to 

this Court on February 5, 2019. Between February 2020 and May 2020, the parties filed 

and briefed cross motions for summary judgment. On February 22, 2021, Magistrate 

Judge Charles S. Miller, Jr. issued the R&R recommending that the Court deny the 
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MHA Nation’s motion for summary judgment, grant BLM’s and Slawson’s motions for 

summary judgment, and dismiss the MHA Nation’s complaint with prejudice. On May 

6, 2021, Magistrate Judge Clare R. Hochhalter granted the MHA Nation an extension of 

time to file objections to the R&R until July 28, 2021 (Doc. No. 99.) This Court 

subsequently stayed proceedings in this matter for ninety days and required the parties 

to submit a status report. (Doc. No. 103.) After submission of the status report, the 

Court reset the date to file objections to the R&R until December 17, 2021. (Doc. No. 

108.)  

V. ARGUMENT 

A. The R&R misapplied Montana. 

In Montana v. United States, the Supreme Court addressed the extent to which a 

tribe may rely on its inherent sovereign power to exercise civil authority over non-

Indians on lands owned in fee by non-Indians but located within the bounds of the 

tribe's reservation. 450 U.S. at 547. The Court held that while the tribe could not prohibit 

non-Indians from hunting or fishing on fee lands within its reservation under the 

circumstances of that case, “Indian tribes retain inherent sovereign power to exercise some 

forms of civil jurisdiction over non-Indians on their reservations, even on non-Indian fee lands.” 

Id. at 565 (emphasis added). The Court then set out two exceptions in which a tribe 

could exercise jurisdiction over non-Indians on its reservation. The first exception 

permits a tribe to “regulate, through taxation, licensing, or other means, the activities of 

nonmembers who enter consensual relationships with the tribe or its members, through 

commercial dealing, contracts, leases, or other arrangements.” Id. The second exception 
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allows tribes to exercise inherent sovereign power over the conduct of non-Indians on 

their reservations when that conduct “threatens or has some direct effect on the political 

integrity, the economic security, or the health or welfare of the tribe.” Id. at 566. 

The R&R concluded that the MHA Nation’s setback requirement was not a valid 

exercise of inherent sovereign authority under the second Montana exception because, 

while the MHA Nation’s evidence “supports the possibility that, if there is an equipment 

or other failure resulting in a discharge of contaminants, some amount of contaminant 

might reach Lake Sakakawea,” the MHA Nation failed to demonstrate “a substantial 

risk that, if some contaminant should find its way to the Lake, it would cause significant 

damage—much less that reaching catastrophic proportions or otherwise putting in peril 

the subsistence of the MHA Nation (e.g., actually resulting in an inability to use the 

Lake for drinking water, fishing, or recreational purposes).” R&R at 38 (emphasis in 

original). 

There are two flaws with the R&R’s application of Montana. First, it is unduly 

restrictive and contrary to Supreme Court precedent. The R&R limited the second 

Montana exception to only those instances where the tribe demonstrates a “substantial 

risk” of “catastrophic proportions.” Thus, according to the R&R, the Tribe would be 

powerless to prevent “some amount of contaminant” from polluting Lake Sakakawea 

and jeopardizing the health and welfare of the Tribe. In other words, only by showing a 

“substantial risk” of contamination that would be literally fatal to the Lake and all its 

uses would the Tribe be able to assert jurisdiction under Montana. Notably, just three 

months after the Magistrate Judge issued the R&R, the United States Supreme Court 
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issued its unanimous opinion in United States v. Cooley, clarifying that the second 

Montana exception permits tribes to regulate non-member conduct that may impact the 

health or welfare of the tribe—a significantly lower standard than that employed by the 

R&R.  

Second, the R&R determined that the MHA Nation failed to adduce sufficiently 

robust evidence regarding the risks of contamination to Lake Sakakawea. R&R at 37-39. 

This factual finding is in error because the Tribe was precluded from developing facts in 

the administrative record. As the Tribe has argued, it was arbitrary and capricious for 

the federal agencies involved in this case to resolve these issues without the 

development of an adequate record—a particularly problematic failure due to the fact-

intensive nature of a Montana inquiry. In other words, the meager attention paid to the 

risks of contamination to Lake Sakakawea in the administrative record is a product of 

the very federal decision-making of which the Tribe complains, namely:  (1) the BLM’s 

failure to conduct the in-depth NEPA review required under Instructional 

Memorandum 2009-078, and (2) the Director’s unprecedented assumption of 

jurisdiction over the MHA Nation’s appeal to the IBLA, which short-circuited the 

administrative appeal which the MHA Nation had filed, and did so without affording 

the MHA Nation an administrative hearing to develop facts that should have been 

considered as part of any reasoned decision.  

1. The Tribe’s setback law is valid under Montana. 

As recently reiterated by the Supreme Court, “[a] tribe retains inherent authority 

over the conduct of non-Indians on the reservation ‘when that conduct threatens or has 
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some direct effect on . . . the health or welfare of the tribe.’” United States v. Cooley, 141 S. 

Ct. 1638, 1639 (2021) (quoting Montana, 450 U.S. at 566). The conduct in question need 

not pose a catastrophic or existential risk to the tribe in order for Montana’s second 

exception to apply. To the contrary, as the Supreme Court emphasized in Cooley, “[t]he 

phrase speaks of the protection of the ‘health or welfare of the tribe.’” Cooley, 141 S. Ct. 

at 1643. In light of that phrasing, the Supreme Court in Cooley upheld a tribe’s inherent 

authority to have its tribal police officers search and detain non-Indians on fee lands 

within the reservation whom an officer “believes may commit or has committed a 

crime.” Id. Holding otherwise would “make it difficult for tribes to protect themselves 

against ongoing threats” such as “non-Indian drunk drivers, transporters of 

contraband, or other criminal offenders operating on roads within the boundaries of a 

tribal reservation.” Id. 

Nowhere in Cooley does the Supreme Court suggest that the second Montana 

exception is limited to protecting against “catastrophic” or “existential” threats. To the 

contrary, Cooley’s reference to “non-Indian drunk drivers, transporters of contraband, or 

other criminal offenders” demonstrates that the second Montana exception encompasses 

non-catastrophic threats. Nor does Cooley suggest that the threatened harm must be 

“substantially” likely to occur in order for Montana’s second exception to apply. 

Precisely how likely is it that a given “non-Indian drunk driver” or “transporter of 

contraband” will inflict harm on the health and welfare of a tribe? The Supreme Court 

did not undertake such an inquiry in Cooley, nor suggest that a tribe must undertake 

such an inquiry before it may validly assert jurisdiction under Montana’s second 
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exception. Cooley speaks of potentialities – non-Indians who “may” commit a crime or 

who are believed to have committed “potential” violations – not certainties or precise 

probabilities of harm. Id. In other words, tribes do not have to wait to act until a 

threatening event occurs—they have the sovereign power to institute measures to 

prevent the harm from occurring in the first place.  

Nor does the harm posed by non-member conduct need to rise to an existential 

level before a tribe can take action. After all, a “non-Indian drunk driver” could cause a 

serious accident, but that accident would not harm anyone other than the small number 

of individuals directly involved in the accident.3 It certainly would not threaten the very 

existence of the tribe. Rather, Cooley reiterates that a threat or possibility of harm to even 

a small portion of a tribe can justify tribal regulation of non-member conduct. Indeed, 

Montana itself only requires a threat of “some direct impact” on the health or welfare of 

a tribe, not a catastrophic or existential impact. Montana, 450 U.S. at 566; see also Brendale 

v. Confederated Tribes and Bands of Yakima Indian Nation, 492 U.S. 408, 430-31 (1989) 

(holding that a tribe had a special interest in limiting non-Indian land uses through 

zoning ordinances if the use posed a threat to the tribal interests identified in Montana).  

                                                 
3 Cooley’s example of the drunk driver also demonstrates the limits of Strate v. A-1 

Contractors, 520 U.S. 438 (1997). In Strate, a non-Indian driver employed by a non-Indian 
business caused a crash on a portion of a public highway maintained by the state that 
crossed through a reservation. Id. at 442. The Court held that a tribal court did not have 
jurisdiction over the defendant and could not adjudicate the resulting personal injury 
lawsuit. Strate dealt with the jurisdiction of tribal courts. It did not limit the ability of 
tribal governments to enact laws and exercise sovereign authority to protect its citizens 
in the first instance.  
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Notably, the Supreme Court did not suggest that its opinion in Cooley 

represented any sort of deviation from or exceptional application of its Montana 

precedent. Cooley was a unanimous opinion, and the opinion stated that asserting tribal 

jurisdiction to prevent the sort of non-catastrophic harms at issue in Cooley fit the 

second Montana exception “almost like a glove.” Id. at 1643. 

Cooley is far from the only case that is in tension with the R&R’s application of 

Montana. The R&R places heavy emphasis on a paragraph contained in the 1985 

Solicitor’s Memorandum prepared for DOI prior to DOI’s approval of the MHA’s 

Nation’s Amendment to Article I of its Constitution. R&R at 33-35. The paragraph in 

question explains that “federal law recognizes tribal authority over non-Indians and 

non-Indian property in some circumstances” and notes that the Tribe’s retention of its 

original sovereign powers over non-Indians on fee land within the reservation 

ultimately “is controlled by federal law, rather than by constitutions.”4 Id. at 34. But the 

R&R fails to note that this paragraph from the Solicitor’s Memorandum incorporates 

citations to case law and legal analysis that strongly supports the validity of the MHA 

Nation’s setback law under Montana: 

The second Montana test for tribal jurisdiction over non-Indians 
on fee land requires that the non-Indian activity have some impact 
on the political integrity, the economic security, or the health or 
welfare of the tribe. Two federal appellate courts have upheld 
tribal land use regulatory authority over fee lands on this basis. 
Knight v. Shoshone and Arapahoe Tribes, 670 F.2d 900 (10th Cir. 
1982); Confederated Salish and Kootenai Tribes v. Namen, 665 F.2d 951 

                                                 
4 Of course, the MHA Nation’s constitution was federally approved, and Congress 

has never acted to limit the MHA Nation’s constitutional authority.  
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(9th Cir. 1982), cert. denied, 459 F.2d 977 (1982). In both cases, the 
fee land was close to Indian land and the potential impact of the 
non-Indians’ activity on the Indian land was evident. Although 
this theory of tribal jurisdiction has not yet been well developed in 
the courts, it is likely that the proximity of fee lands to Indian 
lands and the potential impact of the non-Indians’ activity on 
Indian interests will continue to be factors critical to the 
determination of whether tribes have regulatory authority over 
them. 

(Doc. No. 68-2 at 156.) 

In Knight v. Shoshone and Arapahoe Tribes, the Tenth Circuit Court of Appeals 

affirmed a tribe’s authority under Montana to impose a zoning ordinance on non-

Indians on fee land within the reservation where the ordinance “relates substantially to 

the general welfare of those living on the Reservation and reflects the Tribes' concern 

over the perceived threat to the rural character of the Reservation and the lifestyle of a 

majority of those living on the Reservation.” 670 F.2d at 903. In Confederated Salish and 

Kootenai Tribes v. Namen, the Ninth Circuit Court of Appeals affirmed a tribe’s authority 

under Montana to regulate the riparian rights of non-Indian owners of fee land adjacent 

to a reservation lake. The non-Indian fee owners in Namen sought to exercise their 

federal common-law riparian rights to build wharves, breakwaters, and other structures 

out into the bed and banks of the lake. The Ninth Circuit held that the tribe had the 

authority to regulate those activities, reasoning “[s]uch conduct, if unregulated, could 

increase water pollution, damage the ecology of the lake, interfere with treaty fishing 

rights, or otherwise harm the lake, which is one of the most important tribal resources. 

Hence the challenged ordinance falls squarely within the exception recognized in 

Montana.” 665 F.2d at 964. 
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The Tribe’s setback ordinance is squarely in line with the tribal ordinances 

upheld in Knight and Namen. The quoted language from Namen could hardly be more 

apt: the MHA Nation’s setback ordinance regulates conduct within the Fort Berthold 

Reservation that, “if unregulated, could increase water pollution, damage the ecology of 

the lake, interfere with treaty fishing rights, or otherwise harm [Lake Sakawea], which 

is one of the most important tribal resources.” Id. The DOI expressly cited to these cases 

to illustrate the types of ordinances that the MHA Nation was authorized to pass under 

Article I of its DOI-approved 1985 Constitution – a fact which the R&R entirely fails to 

acknowledge or address.  

The R&R erred when it determined that the MHA Nation may not impose 

setback requirements under the second Montana exception. Consistent with Supreme 

Court case law, including the subsequent Cooley decision, this Court should hold that 

the MHA Nation’s setback requirements were a valid exercise of its sovereign authority 

and grant the MHA Nation’s motion for summary judgment. Alternatively, if there is 

any doubt as to the regulatory authority of the MHA Nation in this instance, the court 

should remand to the Board to conduct the administrative hearing the MHA Nation 

requested but was deprived of. AR-009627. 

2. The BLM’s and OHA Director’s actions precluded the 
development of an adequate record concerning the contamination 
risk to Lake Sakakawea. 

The R&R determined that the MHA Nation failed to adduce evidence of the risks 

of contamination to Lake Sakakawea sufficient to establish the validity of the Tribe’s 

setback ordinance under Montana.  R&R at 38. This criticism of the Tribe is misplaced, 
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however, because the arbitrary and capricious actions of the federal agencies involved 

in this case precluded the development of an adequate evidentiary record in the first 

place. In other words, the R&R erred in placing this burden on the MHA Nation while 

simultaneously ruling that the MHA Nation was not entitled to the administrative 

process necessary to document its claims.5  

As the Tribe has argued throughout these proceedings, instead of deciding 

whether it had an obligation to give effect to the Tribe’s setback law, the BLM abdicated 

its responsibility and drafted a vague “Condition of Approval” stating “it is the 

responsibility of the operator to obtain all necessary permits and to comply with all 

applicable federal, state, and tribal laws, rules, policies, regulations, and agreements.” 

MHA SJ Mem. at 20-22. The BLM ought to have engaged in a considered factual 

analysis to assess the validity of the Tribe’s setback ordinance under Montana. Had the 

BLM done so, there would be a robust record analyzing the risks to Lake Sakakawea 

and the Tribe posed by oil and gas wells operating on fee lands within the boundaries 

of the reservation less than 1,000 feet from the Lake Sakakawea shoreline.  

That is not to say that, had the BLM carried out such an analysis, the BLM 

necessarily would have concluded that the Tribe’s setback ordinance was a valid 

exercise of its inherent authority under Montana (although, for the reasons set forth 

above, it was). But there would be an articulated basis for the BLM’s decision one way 

or the other, and there would be a record on which the MHA Nation could rely to either 

                                                 
5 This error is closely related to the R&R’s error in determining that the agency 

actions the Tribe challenged did not violate the APA.  
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support or contest the BLM’s decision. As it stands, BLM avoided creating such a record 

by attempting to sidestep the issue of the Tribe’s setback ordinance altogether.  

Similarly, the BLM’s erroneous decision to analyze the Slawson APDs under 

“Situation 2” rather than “Situation 3” of Instruction Memorandum 2009-078 resulted in 

an incomplete record relevant to the Montana inquiry. As discussed elsewhere in these 

proceedings and in more detail below, under “Situation 3” BLM was required to fully 

assess “the direct, indirect, and cumulative effects of siting and construction of the well 

pad and adjacent access road, utilities, pipelines, and other related activities, such as 

drilling, operation, and plugging of the wells, as well as reclamation of the site.” MHA 

SJ Mem. at 25-26. Instead, BLM analyzed the APD under “Situation 2,” which 

eliminated consideration of federal and tribal setback requirements, including indirect 

and cumulative effects of siting the well pad 600 feet from Lake Sakakawea. Although 

APDs are often analyzed under “Situation 2” to avoid delay, “Situation 3” should apply 

wherever the issuance of an APD would violate the MHA Nation’s laws. Erroneously 

analyzing the APD under “Situation 2” resulted in an incomplete record relevant to the 

Montana inquiry.  

Finally, still another factor in this case that inhibited the development of 

complete record pertaining to the Montana analysis was the DOI OHA Director’s 

unprecedented assumption of jurisdiction over the MHA Nation’s appeal to the IBLA. 

Had the MHA Nation been allowed to continue in its appeal before the IBLA and 

participate in the administrative hearing which it requested, the MHA Nation would 

Case 1:19-cv-00037-DMT-CRH   Document 109   Filed 12/17/21   Page 22 of 31



19 

have further developed factual evidence relevant to the Montana inquiry.6 Instead, the 

OHA Director assumed jurisdiction over the matter and issued a decision without 

addressing the merits of the MHA Nation’s appeal and without conducting any 

hearing.  

The R&R thus erred in concluding the Tribe failed to adduce sufficient evidence 

regarding the validity of its setback ordinance under Montana. The BLM avoided 

creating a sufficient record relevant to the Montana inquiry by trying to ignore of the 

validity of the Tribe’s setback ordinance under Montana and by analyzing the APD 

under Situation 2 rather than Situation 3 of IM 2009-078. These failures were 

compounded by the OHA Director’s assumption of jurisdiction over the Tribe’s appeal, 

which deprived the Tribe of the administrative hearing it requested before the Board. 

AR-009627.  

Had the R&R applied the correct legal standard for the second Montana 

exception, the MHA Nation believes the evidence in the record supports entry of 

summary judgment in its favor. Alternatively, the MHA Nation requests that the Court 

remand to the IBLA for further consideration in compliance with the law.  

B. BLM’s refusal to address the validity of the Tribe’s setback law under 
Montana violated the APA.  

In reviewing administrative actions, courts may not supply a basis for an 

administrative agency’s decision that the agency itself did not address. In this case, the 

                                                 
6 43 CFR § 4.415(b)(2) provides that hearings may be ordered if there are 

“[s]ignificant factual or legal issues remaining to be decided, and the record without a 
hearing would be insufficient for resolving them.”  
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BLM did not consider the validity of the Tribe’s setback law under Montana. The R&R 

erred when it supplied a basis for the administrative agency’s decision that was not 

addressed by the agency itself.  

The R&R’s lengthy, albeit erroneous, discussion of the validity of the MHA 

Nation’s setback law under Montana stands in stark contrast to the BLM, which refused 

to even address the issue. There is no question that the validity of the Tribe’s setback 

ordinance was “an important aspect of the problem” which the BLM “entirely failed to 

consider.” United Keetoowah Band of Cherokee Indians, 933 F.3d 728, 738 (D.C. Cir. 2019) 

(quoting Motor Vehicle Mfrs. Ass’n, Inc., 463 U.S. at 43). Indeed, the R&R itself makes that 

clear. 

In its summary judgment briefing, the BLM urged the Court to sidestep the 

Montana question and hold that, even if the Tribe’s setback ordinance was valid under 

Montana, BLM’s trust responsibilities did not extend to giving effect to the Tribe’s 

Setback. R&R at 39, fn. 13. Tellingly, the R&R did the reverse: it recommended that the 

Tribe’s setback ordinance be found invalid, and declined to reach the issue of whether 

BLM would be obligated to give effect to the Tribe’s setback ordinance had it been 

found valid. The R&R explained in a lengthy footnote: 

The primary problem with not deciding the jurisdiction question 
is that, even assuming it to be true that BLM was not required to 
give effect to the Tribe’s Setback Law, we do not know what BLM 
would have decided to do if it had concluded the Tribe had 
jurisdiction. One possibility may have been to approve the APDs 
but leave it up to Slawson to comply with other applicable laws. 
Another might have been to approve the APDs but impose an 
affirmative condition that other applicable laws, including tribal 
law, be complied with. Still another possibility might have been to 
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deny the APDs absent Slawson demonstrating an ability to 
comply with other applicable laws including the Tribe’s simply 
because of not wanting work to proceed only to have it later 
halted because of failure to comply with an applicable law. Still 
another possibility would be to deny the APDs as matter of a 
policy of affording respect to the Tribe as separate sovereign—
which is different from BLM doing so because its trust 
responsibilities required it. 

R&R at 39, fn. 13. 

This paragraph from the R&R encapsulates the importance of the Montana 

question, and shows why the BLM’s failure to consider it was unlawful. Had the BLM 

decided the Montana question in the affirmative, the BLM inter alia may have: (1) 

approved the APDs but left it up to Slawson to comply with the tribal setback law; (2) 

approved the APDs but imposed an affirmative condition that the tribal setback law be 

complied with; (3) denied the APDs absent Slawson demonstrating an ability to comply 

with the tribal setback law simply because of not wanting work to proceed only to have 

it later halted; or (4) denied the APDs as matter of a policy of affording respect to the 

Tribe as separate sovereign. Yet the BLM failed to even consider the question.  

The R&R effectively absolved BLM of this failure by supplying reasons why the 

Tribe’s setback ordinance was invalid under Montana. But that amounts to “supply[ing] 

a reasoned basis for the agency’s action that the agency itself has not given,” which 

courts cannot do. Bowman Transp., Inc. v. Arkansas–Best Freight Sys., Inc., 419 U.S. 281, 

285–86 (1974). Accordingly, the R&R’s substitution of its own Montana analysis to make 

up for BLM’s failure to address the issue was erroneous. 
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As addressed in Section IV.A.1 of this objection, when the correct standard is 

applied under the second Montana exception, the MHA Nation’s setback law is a proper 

exercise of its sovereign authority. The Court should enter summary judgment in favor 

of the MHA Nation. Alternatively, the Court should remand to the Board to conduct the 

administrative hearing the MHA Nation requested but was deprived of. AR-009627. 

C. BLM’s failure to analyze the APDs under the correct “Situation” set 
forth in IM 2009-078 was unlawful.  

BLM plainly did not consider the factors it was required to consider based upon 

IM 2009-078. IM 2009-078 sets forth the policy and procedure “for processing Federal 

Applications for Permit to Drill (APD) for directional drilling into federal mineral 

estates from multiple-well pads on non-Federal locations.” As explained in the Tribe’s 

moving papers (see MHA SJ Mem. at 24-29), IM 2009-078 sets forth three different 

“Situations” BLM may confront in reviewing APDs and the corresponding factors BLM 

must consider with respect to each. Situations 2 and 3 apply to new oil and gas well 

pads:  

• “Situation 2: Proposed Surface Well Pad Where Surface Location is Not 
Determined by Access to the Federal Oil and Gas”  

• “Situation 3: Proposed Surface Well Pad Where Surface Location is 
Determined by Downhole Location of Proposed Federal Wells”  

AR-005246-5247.  

The primary difference between Situations 2 and 3 is the extent of BLM’s 

authority over surface activities on non-federal lands. If Situation 3 applies, the well pad 

is an indirect effect of approving the APDs and BLM is required to fulfill the 
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requirements of federal law for surface activities and conduct a more rigorous NEPA 

analysis of the Project’s direct, indirect, and cumulative effects.  

Situation 3 applied in this case because the surface location selected by Slawson 

was determined by the downhole location of the federal minerals. See, e.g., AR-002513 

(analysis by Slawson Environmental Manager showing that the well pad surface 

location was selected so as to maximize recovery from the “Bandit Federal lateral”); AR-

006402 (showing EA’s refusal to consider an alternative surface location that would “not 

permit the proponent to fully develop the minerals . . . due to the technical challenges of 

a longer direction drilling length”). Accordingly, under IM 2009-078 BLM was required 

to undertake “NEPA, ESA, and NHPA analyses [that] consider[ed] the direct, indirect, 

and cumulative effects of siting and construction of the well pad and adjacent access 

road, utilities, pipelines, and other related activities, such as drilling, operation, and 

plugging of the wells, as well as reclamation of the site.” AR-005247. 

The R&R excused BLM’s unlawful failure by once again erroneously 

“suppl[ying] a reasoned basis for the agency’s action that the agency itself has not 

given.” Bowman Transp., Inc. v. Arkansas–Best Freight Sys., Inc., 419 U.S. 281, 285–86 

(1974). For example, the R&R acknowledged that “the State Director did not provide an 

explanation for his conclusion” that Situation 2 applied, yet concluded that the State 

Director’s conclusion was reasonable upon reviewing the record and determining there 

was some evidence “to support that the well pad’s location was primarily dictated by 

the location of the non-federal minerals.” R&R at 63.  
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It is the job of the BLM – not a court, in hindsight – to give a reasoned basis for its 

conclusion based on this apparently mixed record evidence. Accordingly, the Court 

ought not to adopt the R&R’s determination that the State Director’s (unexplained) 

conclusion that Situation 2 applied to the APDs was neither arbitrary nor capricious. 

Instead, the Court should remand to the BLM for further administrative proceedings in 

accordance with the law.  

D. BLM disregarded federal setback requirements in violation of the APA. 

BLM’s 1988 North Dakota Resource Management Plan (NDRMP) “provides a 

single comprehensive land use plan for all BLM resource management responsibilities 

in the state.” AR-007473 (emphasis added). As explained in the Tribe’s moving papers, 

the NDRMP designates areas within “1,000 feet [of] larger perennial streams, rivers, and 

domestic waters supplies” as “special areas,” and provides that oil and gas leasing in 

such areas “will be strictly controlled, or if absolutely necessary, excluded” “to prevent 

damage to surface and/or other resources.” MHA SJ Mem. at 29-30; AR-007473. 

Because Lake Sakakawea is the MHA Nation’s only domestic water supply, the 

NDRMP obligated BLM to “strictly control” or “exclude” Slawson from situating the 

Project’s well pad fewer than 1,000 feet from the Lake. Yet in approving the APDs, BLM 

arbitrarily and capriciously failed to explain how, if at all, its approval of the well pad 

600 feet away from Lake Sakakawea comported with the NDRMP’s “strictly controlled” 

or “excluded” requirements. In fact, when confronted with this failure, the BLM denied 

that the NDRMP applied at all, despite: (1) the NDRMP’s plain language stating that it 

applies to “all” BLM resource management responsibilities in the state; (2) representing 
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in both the FONSI and the Decision Record for the Torpedo Project that approval of the 

APDs would be in conformance with the NDRMP; and (3) including the NDRMP 

“special areas” provisions in at least one of the leases issued to Slawson. R&R at 44-46.  

The R&R cites to two sentences in the NDRMP and finds that they support the 

BLM’s post hoc argument that “the NDRMP technically did not apply.” R&R at 46. The 

R&R thus erred by supplying another “reasoned basis for the agency’s action that the 

agency itself has not given” and therefore ought not to be adopted. Bowman Transp., 

Inc., 419 U.S. at 285–86 (1974). 

E. The OHA Director’s assumption of jurisdiction over and summary 
dismissal of the Tribe’s appeal was an abuse of discretion. 

The R&R erred in concluding that the OHA Director did not abuse her discretion 

when she (1) assumed jurisdiction over the Tribe’s appeal and (2) summarily dismissed 

every non-Montana related point of error raised by the Tribe in its appeal. The R&R 

acknowledged that “a more detailed decision by the OHA Director would have been of 

substantial benefit to the court parties here . . . particularly . . . for the lack of a decision 

on the procedural objections.” R&R at 76 fn. 28. But the R&R nevertheless concluded 

that the Tribe’s argument “lacks merit,” because “the governing regulations only 

require a written decision” and “[t]here is nothing prohibiting the OHA Director from 

making a summary decision akin to an appellate court doing so.” Id. 

This conclusion is erroneous. The OHA Director’s decision must still comport 

with the APA. The R&R provided no basis for its supposition that the OHA Director 

has powers “akin to [those of] an appellate court.” Moreover, the R&R provided no 
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basis for its supposition that a summary denial is sufficient to constitute a “written 

decision” under 43 C.F.R. § 4.5. As it is, the Tribe has not received meaningful 

consideration of its arguments at any stage of the process. Accordingly, this 

recommendation ought to be rejected.  

VI. CONCLUSION 

For the foregoing reasons, the Tribe respectfully urges the Court to reject the 

portions of the R&R discussed above and grant the Tribe’s prayer for relief, namely: 

1. An order setting aside and vacating the Director’s Decision and holding that 

the eight APDs must be denied because they are within 1,000 feet of Lake Sakakawea 

the source of the MHA Nation’s drinking water; or in the alternative reinstituting the 

Board’s stay order and remanding the case back to the Department of the Interior so 

that the Board may conduct the administrative hearing the MHA Nation requested but 

was deprived of.  

2. An order awarding costs, fees and attorney fees to the extent permitted by law.  

3. Such other and further relief as the Court shall deem appropriate. 
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Respectfully submitted this 17th day of December, 2021.  
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