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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NORTH DAKOTA 

 

MANDAN, HIDATSA, AND ARIKARA 
NATION, 
 

 Plaintiff, 
 
     v.  
 
THE UNITED STATES DEPARTMENT OF 
THE INTERIOR, DEBRA A. HAALAND,  
in her official capacity as Secretary of the 
Interior, 
 

 Defendants, 
 
                                  and 
 
SLAWSON EXPLORATION COMPANY, 
INC., 
 
                                   Intervenor-Defendant. 
 

 
 
 
 
 
Case No. 1:19-cv-00037-DMT-CRH 
  
 
 

 

STATUS REPORT, MOTION TO EXTEND STAY OF LITIGATION, AND 
OPPOSITION TO MOTION TO EXTEND STAY 

 
The Parties, Plaintiff Mandan, Hidatsa, and Arikara Nation (the “Nation”), Federal 

Defendants the United States Department of the Interior (the “Department”) and Debra A. 

Haaland in her official capacity as Secretary of the Interior, and Intervenor-Defendant Slawson 

Exploration Company, Inc. (“Slawson”), hereby file this status report. As set forth below, the 

Nation and the Federal Defendants seek to extend the 90-day stay previously entered by this 

Court, and Slawson opposes that request. 

The Nation and Federal Defendants’ Motion to Extend the Stay 

The Nation brought this litigation challenging the Bureau of Land Management’s 

(“BLM”) approval of eight Applications for Permit to Drill (“APDs”) filed by Intervenor-

Defendant Slawson Exploration Company, Inc. (“Slawson”) to access private and federal 
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minerals, including federal minerals beneath the bed of Lake Sakakawea, from a well pad on 

private, non-Indian land located within the boundaries of the Fort Berthold Indian Reservation.  

On February 22, 2021, Magistrate Judge Charles S. Miller, Jr., entered a Report and 

Recommendations Re Motions for Summary Judgment, ECF No. 92.  On March 9, 2021, the 

Court granted an initial extension of the deadline for parties to file objections to the Report and 

Recommendation, and granted a second extension on May 6, 2021.  On July 28, 2021, the Court 

entered the Nation’s and Federal Defendants’ request to stay the case until October 26, 2021, and 

requested the parties file a Status Report apprising the Court of the parties’ progress in settlement 

discussions.  ECF No. 103. 

Since the Court entered the stay, the Nation’s and Federal Defendants’ counsel have had 

several meetings by video and teleconference, including on August 25, 2021, and September 13, 

2021, and by email to discuss possible settlement of this case.  They have made progress in 

discussing potential settlement options and on September 24, 2021, the Nation provided Federal 

Defendants with a proposal outlining the possible elements of a settlement.  The Federal 

Defendants are discussing this proposal internally and intend to respond to the Nation by 

November 10, 2021.    

The Nation and Federal Defendants continue their discussions and respectfully submit 

that a further stay would be beneficial to these efforts.  Further, the Nation and Federal 

Defendants submit that continuing their settlement discussions could lead to a resolution of the 

Nation’s claims and thereby avoid protracted litigation.  The Nation and Federal Defendants 

also submit that their alternative dispute resolution process serves their interests, as well as 

the goals of judicial economy, efficiency, and conservation of the parties’ limited 

resources.  Thus, the Nation and Federal Defendants propose a further stay of ninety 

days to continue their discussions in hopes of settling the Nation’s claims. 
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The settlement discussions thus far have been only between the Nation and Federal 

Defendants.  While Federal Defendants anticipate that they will in the future confer with 

Slawson if discussions between the Nation and Federal Defendants sufficiently advance, the 

discussions have not yet evolved to the point where the Nation or Federal Defendants believe 

that involving Slawson would be beneficial.   

The Nation and Federal Defendants ask that this Court grant the motion for the same 

reasons as indicated in the initial motion to stay the case, namely that it is Interior’s decision, not 

Slawson’s, that is being challenged under the Administrative Procedure Act.  In addition, given 

that Slawson continues to operate the APDs at issue, Slawson is not prejudiced by a further stay.  

Accordingly, the Nation and Federal Defendants jointly request that the Court stay 

further proceedings in this case for ninety days, until January 24, 2022.  They further propose to 

file a status report on or before January 24, 2022, reporting on the progress of their discussions 

and either requesting that the stay be continued or that it be lifted and setting a deadline for 

objections to the Report and Recommendations to be filed.  

In addition, the Nation and Federal Defendants request that the deadline for filing 

objections to the Magistrate’s order continue to be held in abeyance until the Court decides this 

Motion to Stay.  Should the Court deny the Motion to Stay, the Nation and Federal Defendants 

propose to file any objections thirty days after the denial. 

Slawson’s Opposition to The Nation and Federdal Defendants’ Motion to Extend the Stay 

Slawson opposes the Federal Defendants and MHA Nation’s request to extend the stay 

imposed by this Court, for three reasons. 

First, the requested extension is unwarranted. The parties have already had three months 

to discuss settlement. And the Federal Defendants have had 10 years to discuss the project at the 

center of this case with MHA Nation and Slawson. DE 92 at 2. This suit—which does not 
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involve “protracted litigation,” but rather the Court’s record review of an administrative 

decision—has been pending for more than three years.  DE 1. And while Federal Rule of Civil 

Procedure 72 calls for two weeks to object to a magistrate judge’s Report and Recommendation, 

it has been more than eight months since Judge Miller issued his opinion recommending that the 

Federal Defendants’ and Slawson’s motions for summary judgment be granted. In short, the 

parties have had more than enough time to discuss any possible settlement; this suit is overripe, 

and should be decided by this Court. 

Second, the requested stay is unnecessary. Once the stay is lifted, the parties must still 

submit any objections to Judge Miller’s Report and Recommendation, and responses to those 

objections. The parties will still have time to discuss the possibility of settlement while that 

briefing takes place. In fact, the prospect of a decision from this Court will make those settlement 

discussions more efficient and productive. Thus, there is no reason to further delay the progress 

of this case. 

Third, when this Court overruled Slawson’s objection to the initial stay, that decision was 

premised in part on the fact that “Slawson [would] have the opportunity to participate in 

settlement negotiations.” DE 103 ¶ 3. But that was not the case. Though Slawson’s permits are at 

the center of this case, Slawson has been completely shut out of the discussions between the 

Federal Defendants and MHA Nation, notwithstanding Slawson’s numerous requests to 

participate in those discussions. The Federal Defendants and MHA Nation’s refusal to 

substantively engage with a party whose rights are at the center of this case further warrants a 

denial of their request to delay the case’s conclusion. 

Slawson therefore requests that this Court allow the previously entered stay to expire. It 

further requests that this Court give the parties 30 days to file any objections to Judge Miller’s 

Report and Recommendation, and another 30 days to file any responses to filed objections. 
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Respectfully submitted this 26th day of October, 2021.  

 
 
 
 
__s/ Timothy Q. Purdon (per permission 
given on 10/26/2021) 
Timothy Q. Purdon, N.D. Bar #05392 
Robins Kaplan LLP 
1207 West Divide Avenue 
Suite 200 
Bismarck, ND 58503 
Tel: 701–255–3000 
Fax: 612–349–4181 
tpurdon@robinskaplan.com 

 
Counsel for Plaintiff MHA Nation 

 
 
TODD KIM  
Assistant Attorney General 
Environment & Natural Resources Div.        
s/ Devon Lehman McCune  
DEVON LEHMAN McCUNE 
Senior Attorney 
U.S. Department of Justice 
Environment & Natural Resources Div. 
Natural Resources Section 
999 18th St., South Terrace, Suite 370 
Denver, CO 80202 
Tel: (303) 844-1487  
Fax: (303) 844-1350  
devon.mccune@usdoj.gov  
 
Counsel for Federal Defendants 
 
/s/ Daniel R. McElroy  
Daniel R. McElroy (admitted pro hac vice) 
Bartlit Beck LLP 
54 West Hubbard Street, Suite 300 
Chicago, IL 60654 
Tel: (312) 494-4400 
Fax: (312) 494-4440 
daniel.mcelroy@bartlitbeck.com 
 
Counsel for Intervenor-Defendant 
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CERTIFICATE OF SERVICE 

I hereby certify that on October 26, 2021, the foregoing document was filed 

electronically via the Court’s ECF system, which provides electronic service on counsel of 

record. 

 

     Devon Lehman McCune          

     Devon Lehman McCune 
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