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April 9, 2020 

 

The Honorable Steven Mnuchin 

Secretary of the Treasury 

U.S. Department of the Treasury 

1500 Pennsylvania Avenue, N.W. 

Washington, D.C. 20220 

 

The Honorable David L. Bernhardt 

Secretary of the Interior 

U.S. Department of the Interior 

1849 C Street, N.W. 

Washington, D.C. 20240 

 

The Honorable Tara Katuk Mac Lean Sweeney 

Assistant Secretary – Indian Affairs 

U.S. Department of the Interior 

1849 C Street, N.W. 

Washington, D.C. 20240 

 

Dear Secretary Mnuchin, Secretary Bernhardt, and Assistant Secretary Sweeney: 

 

I write on behalf of the Oglala Sioux Tribe to provide written comments on the Coronavirus Relief 

Funds available to Tribal governments under the Coronavirus Aid, Relief, and Economic Security 

(CARES) Act. Our comments address: (1) necessary factors for allocation of Funds to Tribal 

governments; (2) distribution of funds to Tribal governments; and (3) Tribal governmental uses of 

funds.  

 

Allocation Factors 

 

The CARES Act establishes an $8 billion set-aside of Coronavirus Relief Funds for Tribal 

governments. The Act does not specify the amount of Coronavirus Relief Funds to be paid to each 

of the 574 federally recognized Indian Tribes. Nor does it contain a formula to allocate funds 

between and among Tribal governments. The CARES Act directs the Secretary of the Treasury, 

in consultation with the Secretary of the Interior and Indian Tribes, to determine the amount paid 

to each Tribal government. The Act states that:  

 

the amount paid … to a Tribal government shall be the amount the Secretary shall 

determine, in consultation with the Secretary of the Interior and Indian Tribes, that is based 

on increased expenditures of each such Tribal government (or a tribally-owned entity of 
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such Tribal government) relative to aggregate expenditures in fiscal year 2019 by the Tribal 

government (or tribally-owned entity) and determined in such manner as the Secretary 

determines appropriate to ensure that all amounts available … for fiscal year 2020 are 

distributed to Tribal governments. 

 

CARES Act, Pub. L. 116-136, Div. A, Title V, § 5001 (§ 601(c)(7)) (Mar. 27, 2020).  

 

We believe the following factors should be used to allocate funds between and among Indian 

Tribes:  

 

 Minimum payment to each Indian Tribe. Each federally recognized Indian Tribe should 

receive a minimum payment of $200,000. This minimum payment will allow even the 

smallest Indian Tribes to provide meaningful programs, services, and benefits to their 

people in relation to the COVID-19 public health emergency.  

 

 Proportionate allocation of remaining funds. The remaining funds should be distributed to 

Indian Tribes as follows: 

 

o Population. Sixty percent of the remaining funds should be distributed in pro rata 

shares to Indian Tribes based on their relative Tribal populations, measured by the 

total number of enrolled Tribal citizens for each Tribe, not Census Bureau data. 

Tribal enrollment data are more reliable than data from the Census Bureau.  

 

American Indians are the most undercounted group in the U.S. Census. More than 

80% of reservation lands are in hard-to-count (HTC) census tracts.1 Nationwide, 

approximately one-third of all Indian people live in HTC census tracts.2 In states 

with large Indian reservations, like South Dakota, that number is even higher: 

52.4% of Indians in South Dakota live in HTC census tracts.3 The Census Bureau 

has identified twelve factors that are associated with census undercounts, including 

unemployment, poverty, linguistic isolation, lack of a high school diploma, and 

lack of a telephone.4 A recent study of these and other factors found that on-

reservation Indians are, and will continue to be, “very difficult to enumerate 

accurately” for the Census Bureau.5  

 

                                                 
1 K. Lee and B. Welsh, The 2020 census is coming. Will Native Americans be counted?, Los Angeles Times (Jun. 13, 

2019).  
2 Leadership Conference Education Fund, States Ranked by Number of American Indian/Alaska Native Living in Hard-

to-Count (HTC) Census Tracts 2 (2018).  
3 Id. at 2.  
4 W. O’Hare, 2020 Census Faces Challenges in Rural America, Univ. of New Hampshire, Casey School of Public 

Policy, Casey Research National Issue Brief # 31 1, 3 (2017).  
5 Id. at 6.  
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In addition to problems with undercounting, Census Bureau data capture self-

reports of racial identities and tribal affiliations. They do not accurately count 

enrolled Tribal members.  

 

By comparison, Tribal enrollment lists are comprehensive lists of all Tribal citizens 

enrolled in each Indian Tribe. Tribal enrollment data can be obtained from, and 

verified by, the twelve (12) Regional Offices in the Bureau of Indian Affairs.  

 

If the Secretary of the Treasury elects to use Census data, rather than Tribal 

enrollment data, the Oglala Sioux Tribe urges the Secretary to count populations 

within “Indian Country,” meaning the number of people who live on federal 

American Indian Reservations (“federal AIRs”) and Off-Reservation Trust Lands, 

as those terms are defined by the Census Bureau. The Tribe also urges the Secretary 

to include a population multiplier or “boost” for Indian tribes in the Great Plains 

whose reservations, like our Pine Ridge Indian Reservation, include HTC census 

tracts that are severely impacted by undercounting.  

 

The Treasury Department should not use Native American Housing Assistance and 

Self-Determination Act (NAHASDA) formulas, since they rely on Census Bureau 

data, without any “boost” for HTC census tracts and without regard to Tribal 

enrollment data, and since they use Tribal Statistical Areas, not Indian country land 

bases.  

 

o Land base. Twenty percent of the remaining funds should be distributed in pro rata 

shares to Indian Tribes based on their relative Indian country land bases, including 

reservation lands, off-reservation trust lands, and dependent Indian communities, 

as defined in 18 U.S.C. § 1151, but not including Tribal Statistical Areas. The size 

of an Indian Tribe’s land base is directly related to its expenditures on the COVID-

19 public health emergency, since transportation costs and the costs of providing 

remote health care and emergency housing assistance, food, and supportive services 

in disbursed, rural areas are greater than in more densely populated areas.  

 

o Economic hardship. Twenty percent of the remaining funds should be distributed 

in pro rata shares based on the relative economic hardship of each Indian Tribe, 

measured by the poverty rate of individuals living on the Indian reservation or 

within the Indian country of each Tribe, based on the most recent year for which 

such data are available from the Census Bureau. (We acknowledge the limitations 

of Census data, but we aware of no more comprehensive or reliable data on 

economic hardship throughout Indian country.)  

 

The greater a Tribe’s economic hardship, the greater its expenditures will be in 

relation to the COVID-19 public health emergency. Tribes with high poverty rates 

are likely to have high rates of unemployment, homelessness, overcrowded and 

unsafe housing, lack of utilities, food, and other basic necessities, and high rates of 
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underlying health conditions, such as diabetes and heart disease. All of these factors 

make poor Tribal communities vulnerable to COVID-19. Tribes with high poverty 

rates will have to address these factors in order to respond effectively to the 

COVID-19 pandemic. This will require increased expenditures.  

 

These are very real considerations for our Tribe. Oglala Lakota County, which is 

entirely within our Pine Ridge Indian Reservation, is among the poorest counties in 

the United States with at least 54% of our people living below the poverty line.6  

 

Our Tribal government relies heavily on Federal funding to provide essential 

governmental programs and services to our people. Among all Indian Tribes, the 

Oglala Sioux Tribe receives one of the highest levels of Federal funding. This is 

based on our large Tribal population, our large Indian country land base, and our 

extraordinary economic hardship. Unlike other Tribes, we do not have a strong 

Tribal economy, and our Tribal businesses generate only modest revenues, due to 

our remote location, inadequate infrastructure, and high poverty rate. We do not 

have Tribal cash reserves for times of crisis. The relative level of Federal funding 

for our Tribe and others should be taken into consideration in the allocation of funds 

from the Coronavirus Relief Fund. Tribes with greater need should receive a greater 

allocation of funding.   

 

 Maximum payment to any Indian Tribe. No individual Indian Tribe should receive more 

than $250 million from the Coronavirus Relief Fund. There is a need to fund all Tribes in 

responding to the COVID-19 pandemic. If a grossly disproportionate amount of funding 

goes to the largest Tribes, it will undermine the efforts of other Tribes to respond effectively 

to the COVID-19 pandemic.   

 

Care should be taken to ensure an equitable distribution of Coronavirus Relief Funds between and 

across the twelve (12) regions within the Bureau of Indian Affairs. No one region should receive 

a disproportionate share of the funds. Further, greater funding should be provided to Indian Tribes 

with treaty relationships with the United States and Indian Tribes exercising full jurisdiction over 

their reservation lands.  

 

Distribution of Coronavirus Relief Funds 

 

The Secretary of the Treasury should distribute to each Tribal government its entire allocation of 

Coronavirus Relief Funds on April 24, 2020, within the statutory mandate for payment within 30 

days of passage of the CARES Act.  

 

 

 

                                                 
6 U.S. Census Bureau, Quick Facts: Oglala Lakota County, South Dakota, available at 

https://www.census.gov/quickfacts/oglalalakoacountysouthdakota.  
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Permissible Uses of Coronavirus Relief Funds 

 

Tribes should be permitted to spend funds on Tribal programs that:  

 

 promote public health, access to health care, increased health care professionals; PPE and 

increased health care medicine, treatment, technology and medical devices, and mobile 

health care; 

 

 protect the public safety and shelter-in-place policies;  

 

 provide relief for economic disadvantage and necessities, including food, water and 

necessary infrastructure and delivery systems; and  

 

 promote the general welfare of Tribal communities in ways related to the COVID-19 public 

health emergency, including programs that are similar to the programs adopted by the 

Federal government in the CARES Act and by States in their responses to COVID-19.   

 

Congress contemplated expenditures for payments, programs, and services like this when it passed 

the CARES Act.7  

Action to address the national COVID-19 public health emergency must be swift, certain and 

effective to protect the American people at all levels of government: Federal, State, local and 

Tribal.   

The determinations of our Tribal governments concerning the relationship between public health 

and safety, economic relief, and tribal general welfare are entitled to deference under prevailing 

Federal law and policy and should not be disturbed. See, e.g., Pub. L. 113-168, § 2(b) (2014), 

codified at 26 U.S.C. sec. 139E note (providing that, under the Tribal General Welfare Exclusion 

Act, “deference shall be given to Indian tribal governments for the programs administered and 

authorized by the tribe to benefit the general welfare of the tribal community”). On April 1, 2020, 

thirty-one (31) members of Congress wrote to President Trump to declare that:  

It is … incumbent upon these agencies to respect the inherent sovereignty of Indian 

Tribes and show deference to Tribal views, particularly as they relate to the use and 

distribution of CARES Act resources and the Tribal Coronavirus Relief Fund that will 

make an enormous difference in the everyday lives of their members and communities.8  

                                                 
7 Colloquy of Representatives Gallego, Joyce, Cole, Torres, Reed, and Kildee, Memorializing the Intent of the Tribal 

Portion of the Coronavirus Relief Fund in the Coronavirus Aid, Relief, and Economic Security Act (CARES Act) (Mar. 

27, 2020). 
8 Letter of Senators Udall, Hoeven, Wyden, Feinstein, Murray, Cantwell, Barrasso, Tester, Murkowski, Cortez Masto, 

Smith, Heinrich, Harris, Sinema, McSally, Daines, Warren, Merkley, and Schatz and Representatives Lujan, Haaland, 

Cole, Grijalva, Gallego, Cook, McCollum, Joyce, Davids, Young, Torres Small and O’Halleran to President Trump 1 

(Apr. 1, 2020) (emphasis added).  
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Accordingly, Indian Tribes that certify their compliance with the statutory requirements in the 

Coronavirus Relief Fund should not be disturbed in the absence of clear and convincing evidence 

of an express statutory violation.  

We do not believe the Treasury Department should issue guidance, at this time, for Tribes, 

States, and units of local government on acceptable uses of Coronavirus Relief Funds. However, 

if the Treasury Department were to adopt any such guidance, we would ask that the express 

purpose of the guidance be to provide “safe harbor” to governments using Coronavirus Relief 

Funds for programs categorized as acceptable by the Treasury Department and not to prohibit 

Tribal governments (or other governments) from using funds for other programs addressing their 

unique circumstances and needs in response to the COVID-19 public health emergency. 

 
 

 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                                                

 

 

 

 


