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INTRODUCTION 

Appellant Osceola Blackwood Ivory Gaming Group, LLC 

(“Appellant” or “OBIG”) provides management and consulting 

services for Native American hospitality and gaming projects and, 

starting in 2015, assisted Respondents Picayune Rancheria of 

Chukchansi Indians (the “Tribe”) and Chukchansi Economic 

Development Authority (“CEDA”) (collectively, “Respondents”) in 

reopening the Chukchansi Gold Resort & Casino (“Casino”) pursuant 

to an interim Consulting Agreement and a fully executed, tribally 

approved Management Agreement.  Both written agreements required 

that Respondents submit the Management Agreement to the National 

Indian Gaming Commission (“NIGC”) for formal approval as soon as 

the Casino reopened.  The Casino had previously been shut down, and 

Respondents needed management services, financing assistance, 

trained staff, and state and federal approvals to reopen and operate the 

Casino for the benefit of the Tribe.  Respondents therefore sought 

OBIG’s assistance and expertise in these areas. 

At the time the Tribe contacted OBIG, it was estimated that the 

Tribe was in default on bonds in a total amount of approximately $280 

million, was facing significant additional fines, and was paying large 
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consulting fees to third parties.  As a result, the Tribe had no funding 

available to reopen or maintain the Casino.  OBIG therefore helped 

Respondents obtain the necessary financing to reopen the Casino, 

negotiate a settlement agreement with the NIGC related to the prior 

closure of the Casino, and take other necessary steps to allow the 

Casino to reopen.  To compensate OBIG for its services, Respondents 

and OBIG entered into an interim Consulting Agreement and a 

Management Agreement, which the parties agreed Respondents would 

submit to the NIGC for final approval as soon as the Casino 

reopened.1  Respondents approved and authorized both the Consulting 

Agreement and the Management Agreement via formal tribal 

resolutions, but they never submitted the Management Agreement to 

the NIGC as they had agreed to do.  Despite the fact that OBIG 

fulfilled all of its obligations under the Consulting Agreement and the 

Management Agreement, Respondents breached the agreements and 

                                           
1 There was no concern that the NIGC would not give its 

approval, as the Management Agreement followed the NIGC’s 
exemplar terms for such an agreement. 
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have thereby deprived OBIG of approximately $21 million in revenue 

owed under the Management Agreement.2 

Although Native American tribes and certain of their wholly-

owned economic arms generally enjoy sovereign immunity from suit, 

Respondents waived that immunity for the purposes of enforcing the 

terms of the Management Agreement through a clear, specific 

provision in that contract.  The Management Agreement also provided 

that all disputes regarding the agreement would be litigated in the 

United States District Court for the Eastern District of California.  

Accordingly, OBIG filed suit in that federal court for breach of 

contract, fraud, and other causes of action related to Respondents’ 

failure to submit the Management Agreement to the NIGC and the 

resulting refusal to compensate OBIG for its valuable services as 

agreed.  In response, Respondents argued that the federal court lacked 

jurisdiction over the parties’ dispute because the case did not raise a 

federal question.3  Essentially, Respondents argued that the 

                                           
2 On December 27, 2016, the parties settled their disputes 

concerning the Consulting Agreement.  (1 CT 210–15.) 

3 Unincorporated Native American tribes are not subject to 
diversity jurisdiction.  (See Am. Vantage Cos., Inc. v. Table Mountain 
Rancheria (9th Cir. 2002) 292 F.3d 1091, 1093; but see Cook v. AVI 
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appropriate venue for resolution of the dispute was not federal court, 

as they had specified in the Management Agreement, but state court—

a court of general jurisdiction.4  The federal court agreed with 

Respondents and dismissed OBIG’s complaint based on the lack of a 

federal question. 

OBIG therefore filed its complaint in California superior court.  

After negotiating with OBIG for the voluntary dismissal of two causes 

of action, Respondents filed a motion to quash as to OBIG’s First 

Amended Complaint, taking the exact opposite position from what 

they asserted before the federal court with regard to subject matter 

jurisdiction—that the California superior court lacked subject matter 

jurisdiction over the parties’ dispute because OBIG’s claims are 

preempted by federal law.  Respondents also reasserted the argument 

that they did not waive sovereign immunity via the fully executed and 

tribally approved Management Agreement.  Respondents’ about-face 

with respect to federal preemption is consistent with their fraudulent 

                                           
 
Casino Enters., Inc. (9th Cir. 2008) 548 F.3d 718, 724 [corporations 
organized under tribal law are citizens for diversity purposes].) 

4 Respondents also argued, but the federal court did not address, 
that Respondents did not waive sovereign immunity as to the dispute. 
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scheme to reap the benefits of OBIG’s expertise and hard work in 

reopening the Casino, with the promise of a lucrative agreement to 

manage the Casino, but with no intention of keeping that promise.  

Essentially, Respondents took advantage of OBIG by refusing to 

honor the Management Agreement, and they now use that very same 

agreement in an attempt to prevent OBIG from obtaining any remedy 

in any court for Respondents’ wrongdoing. 

Respondents must answer for their wrongful conduct in the 

California superior court.  First, Respondents’ use of a motion to 

quash based on subject matter jurisdiction alone to attack OBIG’s 

First Amended Complaint is procedurally improper, as a motion to 

quash may only be used to attack personal—not subject matter—

jurisdiction.  Second, the superior court has jurisdiction over the 

parties’ dispute because it is a court of general jurisdiction, and 

Respondents cannot be heard to assert the exact opposite arguments in 

state court as they did in this dispute before the federal court.  Last, 

Respondents waived their sovereign immunity with respect to entirety 

of the parties’ dispute through their full execution and approval by 

tribal resolution of the Management Agreement, which contained a 

clear, written waiver of sovereign immunity.  The superior court 
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improperly considered Respondents’ procedurally incorrect motion to 

quash and granted it despite its substantive deficiencies, while also 

wrongfully denying OBIG an opportunity for further briefing to 

address the merits of the sovereign immunity issues in contradiction 

of prevailing precedent.5  Accordingly, OBIG respectfully asks this 

Court to reverse the superior court’s order granting Respondents’ 

motion to quash, to confirm that the Tribe and CEDA have waived 

any claims of sovereign immunity, and to direct the superior court to 

enter an order denying the motion and ordering Respondents to 

answer OBIG’s First Amended Complaint. 

STATEMENT OF APPEALABILITY 

This appeal is from the superior court’s grant of Respondents’ 

Motion to Quash Pursuant to Code of Civil Procedure Section 418.10.  

(1 CT 186; 2 CT 548–52; 3 CT 649–51.)  An order granting a motion 

to quash service of summons is appealable under California Code of 

Civil Procedure section 904.1(a)(3).  (See Cal. Code Civ. Proc., §§ 

                                           
5 See Carlton v. Quint (2000) 77 Cal.App.4th 690, 697–98, 91 

Cal.Rptr.2d 844, 848; Robinson v. Woods (2008) 168 Cal.App.4th 
1258, 1267, 86 Cal.Rptr.3d 241, 248. 



 

15 
4833-2995-9527.6 

418.180, subd. (a)(1), 904.1, subd. (a)(3); Strathvale Holdings v. 

E.B.H. (2005) 126 Cal.App.4th 1241, 1248, 25 Cal.Rptr.3d 372, 376.) 

STATEMENT OF FACTS AND PROCEDURAL HISTORY 

Appellant OBIG’s business is to provide management and 

consulting services for Native American hospitality and gaming 

projects.  (1 CT 100:6–10.)  Respondents Tribe and CEDA are a 

federally recognized Native American tribe and its wholly-owned 

unincorporated economic arm.  (1 CT 103:1–9.)  Around April 2015, 

Respondents enlisted OBIG’s services in reopening their Casino, 

which had previously been shut down pursuant to a federal closure 

order.  (1 CT 100:11–15; 101:5.)  At the time, the Tribe was facing 

serious fines, paying large consulting fees to third parties, and was in 

default on bonds in excess of approximately $280 million.  (1 CT 

100:11–23.)  Because Respondents had no funding available to 

reopen, support, or maintain the Casino, they asked OBIG to help by 

providing management services, identifying and training staff, getting 

the Casino in a position to reopen to the public, and obtaining needed 

state and federal approvals.  (1 CT 100:11–15.)   

In the beginning of July 2015, the parties entered into an 

interim Consulting Agreement to compensate OBIG for its consulting 
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services aimed at reopening the Casino.  (1 CT 103:22–104:9, 127–

36.)  The Tribal Council approved of the Consulting Agreement via 

formal tribal resolution.  (1 CT 103:22–104:9, 123–36.)  The parties 

understood and agreed that the Consulting Agreement was an interim 

agreement until Respondents submitted, and the NIGC approved, the 

Management Agreement, which had a longer term and provided 

OBIG with more appropriate compensation than the Consulting 

Agreement.  (1 CT 104:24–105:4.)  There was never a concern that 

the NIGC would not approve of the Management Agreement, as it 

followed contract forms previously approved by the NIGC, and OBIG 

had been involved with the Tribe and CEDA in their negotiations with 

the NIGC. 

By the end of July 2015, the parties entered into the 

Management Agreement.  (1 CT 105:5–9, 141–85.)  The Management 

Agreement was fully executed by the Tribe’s Chairman and an 

approved signatory for OBIG.  (1 CT 185.)  The day after the parties 

signed the Management Agreement, the Tribal Council approved of 

the agreement through a formal tribal resolution, resolving, “the 

Tribal Council has determined that it is in the best interests of the 

Tribe and its members that it approve the Management Agreement 



 

17 
4833-2995-9527.6 

with Osceola Blackwood Ivory Gaming Group LLC . . . .”  (1 CT 

138–39.)   

Article 7.6 of the Management Agreement provides that 

Respondents agree “to execute all contracts, agreements and 

documents and to take all other actions necessary or appropriate to 

comply with the provisions of this Agreement and the intent thereof.”  

(1 CT 168.)  Indeed, the parties always intended that Respondents 

would submit the Management Agreement to the NIGC for formal 

approval as soon as the Casino reopened.  (1 CT 104:24–26.)   

Article 8.1 of the Management Agreement contains a clear, 

limited waiver of Respondents’ sovereign immunity, stating that 

“[t]he Tribe waives its sovereign immunity to suit only by [OBIG] . . . 

for the purposes of enforcing the terms of this Agreement” and that 

“[t]he Tribe consents to suit in the United States District Court for the 

Eastern District of California, the United States Court of Appeals for 

the Ninth Circuit, and the United States Supreme Court, but only as to 

suits brought by [OBIG] for the enforcement of this Agreement.  If 

the District Court for the Eastern District of California declines 

jurisdiction, the Tribe consents to suit in any court of competent 

jurisdiction and venue in California.”  (1 CT 171–72.)  Through the 



 

18 
4833-2995-9527.6 

sovereign immunity waiver, the Tribe also “consent[ed] to the 

granting of equitable and legal relief to enforce the terms of this 

Agreement . . . .”  (1 CT 172.) 

With OBIG’s assistance, Respondents obtained the necessary 

financing,6 federal and state approvals, staff services, and other 

needed items to reopen the Casino in December 2015.  (1 CT 106:15–

107:19.)  Indeed, the Casino was reopened to great financial success 

and a nearly 100 percent increase in employment of members of the 

Tribe.  (1 CT 107:20–108:4.)  Despite OBIG’s provision of these 

valuable services and Respondents’ promise to submit the 

Management Agreement to the NIGC, Respondents never submitted 

the agreement as they had promised and were required to do.  (1 CT 

109:3–14.)  Instead, Respondents operated a fraudulent scheme to 

prevent OBIG from receiving the benefits of the Management 

                                           
6 OBIG assisted Respondents in obtaining the necessary 

financing, but the existing Senior Lender ultimately required that 
OBIG be compensated at a rate less than that agreed to and approved 
through the Management Agreement.  (1 CT 106:7–14.)  To benefit 
the Tribe, OBIG agreed that the parties could modify the terms of the 
Management Agreement to comport with the financing documents, as 
long as Respondents agreed to extend the term of the Management 
Agreement and to submit the amended management agreement to the 
NIGC for formal approval.  (Id.) 
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Agreement by unilaterally failing to submit it to the NIGC for formal 

approval and thereafter claiming that OBIG had no legal rights to 

enforce the Management Agreement.  (1 CT 115:26–117:26.)  As a 

result, OBIG has been deprived of approximately $21 million in 

revenues owed under the Management Agreement.  (1 CT 102:20–

24.) 

To remedy this wrong, OBIG filed a lawsuit in the United 

States District Court for the Eastern District of California as 

contemplated by Article 8.1(b) of the Management Agreement.  (See 

2 CT 442:26–443:6; 1 CT 171–72).  In response, Respondents filed a 

motion to dismiss under Federal Rule of Civil Procedure Rule 

12(b)(1) for lack of subject matter jurisdiction.  (See 2 CT 442:18–

19.)  Despite having waived sovereign immunity with respect to the 

Management Agreement and having consented to suit by OBIG in the 

United States District Court for the Eastern District of California for 

the purposes of enforcing the terms of the Management Agreement, 

Respondents argued before the federal court that the court—as a court 

of limited jurisdiction—lacked subject matter jurisdiction over the 

parties’ dispute.  (See 2 CT 446:16.)  Specifically, Respondents 

argued that the federal court lacked subject matter jurisdiction because 
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diversity jurisdiction did not apply and because OBIG’s complaint did 

not present a federal question.  (2 CT 448:11–13.)  In response, OBIG 

argued that its claims were subject to complete preemption and 

involved a substantial question of federal law.  (2 CT 448:13–19.)  

The federal court adopted Respondents’ position and dismissed 

OBIG’s federal action, noting that OBIG “alleges only claims under 

California state law” and “seeks to vindicate rights it claims under 

California contract and tort law.”  (2 CT 448:23–24, 453:16–17, 454.) 

Accordingly, OBIG subsequently refiled its action in California 

superior court.  (1 CT 6, 95–97.)  After negotiating with OBIG for the 

voluntary dismissal of two causes of action, Respondents continued 

their attempts to prevent OBIG from obtaining a remedy in any 

jurisdiction by filing their Notice of Motion and Motion to Quash 

Pursuant to Code of Civil Procedure Section 418.10 (the “Motion to 

Quash”).  (See 1 CT 99–185, 186–88.)  Through the Motion to Quash, 

Respondents argued to the California superior court the exact opposite 

of what they argued to the federal court—that the superior court 

lacked jurisdiction because “OBIG’s claims are also preempted by 

federal law”—and that Respondents did not waive their immunity to 

OBIG’s suit.  (1 CT 186:23–187:2; see 2 CT.444:20–21.)  Along with 
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the Motion to Quash, Respondents filed a frivolous Motion for 

Sanctions against OBIG and its counsel, apparently in a further 

attempt to convince OBIG to drop its suit.7  (See 1 CT 248–69; see 

also 1 CT 221–38 [August 24, 2017 letter from Respondents’ counsel 

to OBIG’s counsel stating their intent to file a motion for sanctions if 

OBIG did not drop its suit].)  OBIG responded both to the Motion to 

Quash and the Motion for Sanctions, arguing that the Motion to Quash 

was procedurally improper under California Supreme Court precedent 

as set forth in Greener v. Workers’ Comp. Appeals Bd. (1993) 6 

Cal.4th 1028, 25 Cal.Rptr.2d 539, 863 P.2d 784 [holding that “[a] 

motion to quash service of summons lies on the ground that the court 

lacks personal, not subject matter, jurisdiction over the moving 

party.”] [in bank] [citing Cal. Code Civ. Proc. § 418.10].  (2 CT 420–

30; 1 CT 282 – 2 CT 419, 2 CT 431–65.)  Ignoring this clear authority 

showing that Respondents’ Motion to Quash was procedurally 

improper, the superior court improperly considered the merits of the 

Motion to Quash and dismissed OBIG’s First Amended Complaint on 

                                           
7 Respondents re-filed the improperly noticed and otherwise 

procedurally defective Motion for Sanctions over a month later.  (See 
2 CT 538–41, 488–537.)  OBIG again opposed.  (3 CT 619–38, 559–
618.) 
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sovereign immunity grounds, incorrectly holding that the immunity 

waiver in the Management Agreement was ineffective.  (2 CT 548–

52; see also 2 CT 468–70, 485–86 .)   

OBIG properly requested the opportunity to brief a full 

response to the merits of Respondents’ Motion to Quash in the event 

that the superior court was inclined to consider them despite the 

Motion’s procedural impropriety.  (2 CT 458–59 [see footnote 1].)  

The superior court denied that request, stating only that it “would be 

inconsequential given the law.”  (2 CT 552.)  The superior court did 

not explain what law it referred to and did not address Greener in its 

opinion and order.  (Id.)  It is from this order that OBIG appeals. 

DISCUSSION 

I. The Standard of Review is De Novo 

Orders granting a motion to quash service of summons, as well 

as challenges to the superior court’s subject matter jurisdiction, raise 

questions of law that must be reviewed de novo on appeal.  (Thomson 

v. Anderson (2003) 113 Cal.App.4th 258, 266, 6 Cal.Rptr.3d 262, 267; 

Robbins v. Foothill Nissan (1994) 22 Cal.App.4th 1769, 1774, 28 

Cal.Rptr.2d 190, 192–93.)  This general rule is equally true in the 

context of determinations of subject matter jurisdiction involving 
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Native American tribes.  (See, e.g., Warburton/Buttner v. Superior 

Court (2002) 103 Cal.App.4th 1170, 1180, 127 Cal.Rptr.2d 706 

[“Generally speaking, the issue of whether a court has subject matter 

jurisdiction over an action against an Indian tribe is a question of law 

subject to de novo review”].) 

OBIG first contends that Respondents’ use of the motion to 

quash, which is meant to challenge personal rather than subject matter 

jurisdiction, was improper.  This Court must also resolve that pure 

question of law on de novo review.  (See Aryeh v. Canon Business 

Solutions, Inc. (2013) 55 Cal.4th 1185, 1191, 151 Cal.Rptr.3d 827, 

831; see also Greener, supra, 6 Cal.4th at p. 1028 [apparently 

applying de novo review to question of whether motion to quash lies 

for personal versus subject matter jurisdiction].) 

Respondents contend that they are immune to OBIG’s suit by 

virtue of tribal sovereign immunity.  That question, too,  is reviewed 

de novo.  (People ex rel. Owen v. Miami Nation Enters. (2016) 2 

Cal.5th 111, 250, 211 Cal.Rptr.3d 837, 858.)  On this point, OBIG 

contends that Respondents waived sovereign immunity through the 

fully executed and tribally approved Management Agreement.  

Because the parties have not submitted any contested extrinsic 
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evidence as to the Management Agreement or the sovereign immunity 

waiver therein, the interpretation of the agreement and waiver is 

conducted de novo.  (Warburton/Buttner, supra, 103 Cal.App.4th at p. 

1180 [“the interpretation and construction of a written instrument . . . 

may be conducted de novo where . . . the trial court’s contractual 

interpretation is based solely upon the terms of the written instrument 

without the aid of extrinsic evidence [or where] there is no conflict in 

the properly admitted extrinsic evidence . . . .”].)  Finally, 

Respondents contend that OBIG’s claims are preempted by the Indian 

Gaming Regulatory Act (“IGRA”).  “Whether and to what extent 

IGRA preempts state contract-enforcement actions is a question of 

law and is reviewed de novo.”  (Sharp Image Gaming, Inc. v. Shingle 

Springs Band of Miwok Indians (2017) 15 Cal.App.5th 391, 420, 223 

Cal.Rptr.3d 362, 384, reh’g denied (Oct. 16, 2017), review denied 

(Dec. 20, 2017) [hereinafter, Sharp Image].)  This Court must 

therefore review OBIG’s entire appeal de novo. 

II. The Superior Court’s Granting of Defendants’ Motion to 
Quash Was Erroneous 

A. The Motion to Quash Was Procedurally Improper 

The California Supreme Court has held that a motion to quash 

under California Code of Civil Procedure section 418.10 may only be 
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used to challenge personal jurisdiction, not subject matter 

jurisdiction.  (Cal. Code Civ. Proc. § 418.10, subd. (a)(1); Greener v. 

Workers’ Comp. Appeals Bd. (1993) 6 Cal. 4th 1028, 1036 [“A 

motion to quash service of summons lies on the ground that the court 

lacks personal, not subject matter, jurisdiction over the moving 

party.”] [in bank] [citing Cal. Code Civ. Proc. § 418.10].) The 

California Supreme Court reaffirmed this holding in 2005, and other 

California courts have followed it as recently as 2015.  (See People v. 

Betts (2005) 34 Cal. 4th 1039, 1049 n.2; Borsuk v. Superior Court 

(2015) 238 Cal. App. 4th Supp. 1, 3, 8 n.3.)  Accordingly, a challenge 

to a superior court’s subject matter jurisdiction may not be pursued 

through a motion to quash under California Code of Civil Procedure 

section 418.10.  Yet that is exactly what Respondents did below. 

Respondents’ Motion to Quash specifically relies on 

section 418.10 and is based by its own terms solely on a 

purported lack of subject matter jurisdiction.  [1 CT 186–87 

(“[D]efendants . . . will, and hereby do[], move the Court to Quash 

Pursuant to Code of Civil Procedure § 418.10, on the ground that this 

Court lacks subject matter jurisdiction over the claims in the First 

Amended Complaint because the Respondents are immune from suit 



 

26 
4833-2995-9527.6 

under the Doctrine of Tribal Sovereign Immunity and the claims are 

preempted.”) (emphasis added).]  Respondents made no argument that 

this Court lacks personal jurisdiction over either of them.  [Id.; 1 CT 

189–208.]  Moreover, OBIG is aware of no authority for converting 

Respondents’ improper Motion to Quash into a motion to challenge 

subject matter jurisdiction.  In fact, relevant authority holds just the 

opposite.  (Greener, 6 Cal. 4th at p. 1036 [specifically holding that 

subject matter jurisdiction may not be challenged through a motion to 

quash].)  Respondents have presented no authority showing that 

Greener has been overruled—nor is OBIG aware of any such 

authority.  This Court should therefore reverse the superior court’s 

clear error on this procedural ground. 

Respondents argue that their Motion to Quash is proper under 

various California authorities involving specially appearing 

defendants and/or hybrid motions to quash/dismiss, but Respondents 

conveniently ignore that they did not specially appear or bring a 

hybrid motion.  [1 CT 186–87 (no mention of special appearance, 

personal jurisdiction, or hybrid motion).]  For example, Respondents 

have relied heavily on Great Western Casinos, Inc. v. Morongo Band 

of Mission Indians (1999) 74 Cal.App.4th 1407, 88 Cal.Rptr.2d 828 
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[hereinafter, Great Western] for the proposition that their subject 

matter jurisdiction challenge may be asserted through a motion to 

quash.  This is not what Great Western holds.  Instead, Great Western 

involved a hybrid motion “to stay/quash/dismiss” through which the 

defendant tribe “claimed the state court lacked personal jurisdiction.”  

Id. at p. 1415.  Great Western is thus factually distinguishable on its 

face from the case at hand, where Respondents merely challenged 

subject matter jurisdiction, not personal jurisdiction, through their 

Motion to Quash.  The plaintiff in Great Western argued that the 

defendant tribe’s choice of a motion to quash for lack of personal 

jurisdiction was procedurally infirm because what the tribe was really 

challenging was subject matter jurisdiction, and, as a result, the 

superior court was required to accept the allegations of the complaint 

as true and disregard matter outside the pleadings.  Id.  This argument 

is distinct from OBIG’s argument at hand.  Where the Great Western 

plaintiff challenged whether a motion to quash personal jurisdiction 

was the right procedural mechanism to raise a sovereign immunity 

defense, here OBIG challenges whether a purported motion to quash 

subject matter jurisdiction is the right procedural mechanism to raise 

a sovereign immunity defense.  Id. at pp. 1415–19.  Great Western 
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does not answer the question OBIG raises.8  Greener does, and it 

answers the question in the negative. 

Because the Great Western court makes it clear that the tribe 

there “moved to quash on the ground that the court lacked personal 

jurisdiction over the tribe,” not subject matter jurisdiction, Great 

Western is inapplicable to the case at hand.  Moreover, Great Western 

specifically discussed Greener and still declined to overrule or modify 

its holding.  Accordingly, Greener’s rule that a motion to quash, such 

as the one brought here by Respondents, may only be used to 

challenge personal jurisdiction, not subject matter jurisdiction, 

remains the law that must be applied to this case and necessitates 

reversal of the superior court’s decision.  (Greener, 6 Cal. 4th at p. 

1036.) 

Respondents have also cited other cases involving hybrid 

motions and/or special appearances unlike the one at issue here in 

                                           
8 Instead, Great Western holds that appellate courts need not 

“be constrained in [their] review of the trial court’s ruling to simply 
the allegations of the complaint as if defendants had demurred.”  
Great Western, 74 Cal.App.4th at p. 1417.  In other words, Great 
Western’s holding is limited to what evidence may be considered in a 
subject matter jurisdiction challenge, not whether a motion to quash 
for lack of subject matter jurisdiction is the proper procedural 
mechanism to raise that challenge. 
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support of their position.  These cases, like Great Western, are all 

inapposite.  For example, People ex rel. Owen involved defendants 

that “specially appeared and moved to quash service based on lack of 

jurisdiction.”  (2 Cal.5th at p. 231 [emphasis added].)  The California 

Supreme Court analyzed whether these parties counted as “arms of the 

tribe” for sovereign immunity purposes.  (Id. at pp. 245–50.)  In 

discussing “the jurisdictional nature of tribal immunity,” the Court 

noted that it “has never been definitely settled” and, indeed, declined 

to settle it.  (Id. at pp. 243–44.)  However, the Court noted that despite 

the fact that “California Court of Appeal cases often describe tribal 

immunity as a challenge to subject matter jurisdiction, . . . this court’s 

most recent tribal immunity case discussed it in terms of personal 

jurisdiction” and concluded that “‘whatever its jurisdictional 

attributes,’ tribal immunity ‘does not implicate . . . a court’s subject 

matter jurisdiction in any ordinary sense.’”  (Id. at p. 244 [citation 

omitted].)  Accordingly, People ex rel. Owen did not overrule 

Greener’s holding that a motion to quash is limited to personal 

jurisdiction rather than subject matter jurisdiction.  In fact, it focused 

almost exclusively on setting out a new “arm-of-the-tribe” test, not the 
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proper procedural method for asserting sovereign immunity.  (Id. at 

pp. 245–50.)  People ex rel. Owen therefore does not aid Respondents. 

Much like Great Western, Agua Caliente Band of Cahuilla 

Indians v. Superior Court (2006) 40 Cal.4th 239, 244, 52 Cal. Rptr.3d 

659, 148 P.3d 1126, involved a “motion to quash service of summons 

for lack of personal jurisdiction,” not subject matter jurisdiction.  For 

that reason, it too is inapposite.  In Boisclair v. Superior Court (1990) 

51 Cal.3d 1140, 1146, 276 Cal.Rptr. 62, 801 P.2d 305, the tribal 

defendants “in a special appearance in superior court, moved to 

dismiss the complaint against them, asserting that the court lacked 

subject matter jurisdiction and that they possessed sovereign 

immunity from such suits.”  The Boisclair court clarified that 

“although a motion to quash is normally directed at defects in 

personal, as opposed to subject matter, jurisdiction, we have 

recognized the hybrid motion to quash/dismiss as a proper means of 

challenging the court’s authority without making a general 

appearance.”  (Id. at p. 1144 n.1 [emphasis added].)  Again, it bears 

repeating that Respondents did not bring a hybrid motion to 

quash/dismiss, nor did they specially appear.  Thus, Boisclair also 

fails to support Respondents’ position. 
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Likewise, in Yavapai-Apache Nation v. Iipay Nation of Santa 

Ysabel, 201 Cal.App.4th 190, 203, 135 Cal.Rptr.3d 42 [hereinafter, 

Yavapai], the “[s]pecially appearing [tribe] sought an order quashing 

service of summons” and “agued there was no personal jurisdiction 

over it . . . .” [emphasis added].  While the tribe in Yavapai also 

challenged subject matter jurisdiction, it did so on the grounds that it 

had not consented to the specific causes of action in the complaint and 

had only consented to jurisdiction in tribal court—an argument 

distinct from its contention that the superior court lacked personal 

jurisdiction over it.  (Id.)   

Respondents will likely seize on the dicta from Yavapai, citing 

Great Western, that “lack of subject matter jurisdiction can be raised 

at any time, and no specific procedural method is required to bring the 

matter to the court’s attention.”  (Id. at p. 207.)  Read in context of the 

Yavapai court’s discussion of what pretrial factual and legal 

determinations a superior court may make to assess waivers of 

sovereign immunity, this statement cannot be read as overruling 

Greener’s clear holding that “[a] motion to quash service of summons 

lies on the ground that the court lacks personal, not subject matter, 

jurisdiction over the moving party.”  (Greener, 6 Cal. 4th at p. 1036.)  
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Indeed, Yavapai does not even cite to Greener, much less modify or 

overrule it.  Finally, Yavapai is inapposite because the tribe there 

made a special appearance, which Respondents here did not do, and 

because it relies on Great Western, which is similarly inapposite for 

the reasons discussed above. 

Respondents have also cited Lawrence v. Barona Valley Ranch 

Resort & Casino (2007) 153 Cal.App.4th 1364, 64 Cal.Rptr.23, in 

support of their argument that their motion to quash based on lack of 

subject matter jurisdiction is proper.  There, the tribal defendant 

“moved to quash service of the summons, arguing that it had 

sovereign tribal immunity . . . and accordingly that the state court 

lacked subject matter jurisdiction over the matter.”  (Id. at p. 1368.)  

Plaintiffs-appellants in Lawrence did not raise the argument that the 

motion was procedurally improper, and accordingly, the appellate 

court was not able to consider it.  (Id.; Pulver v. Avco Fin. Svcs. 

(1986) 182 Cal.App.3d 622, 632, 227 Cal.Rptr. 491, 495 [appellate 

court cannot consider documents or facts not before superior court]; 

see In re B.D. (2008) 159 Cal.App.4th 1218, 1239, 72 Cal.Rptr.3d 

153, 170 [“It has long been the general rule and understanding that an 

appeal reviews the correctness of a judgment . . . upon a record of 
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matters which were before the trial court for its consideration” 

(internal quotation marks and citations omitted)].)  Instead, the 

appellate court discussed principles applying to a general “motion 

invoking sovereign immunity”—it did not discuss at all whether the 

motion was procedurally proper, and it did not mention, let alone 

overrule, Greener’s clear holding.  (Id. at p. 1369.)  Like Yavapai, 

Lawrence relied on Great Western in reaching its decision; for that 

additional reason, Lawrence does not help Respondents.  (Id.) 

Finally, Respondents have also relied on Sharp Image to 

support their position based on the misinformed conclusion that the 

Sharp Image court “confirms that [Respondents’] choice of a motion 

to quash . . . was proper.”  (2 CT 542–44.)  In fact, Sharp Image 

confirmed OBIG’s position—that a hybrid “motion to quash/dismiss” 

may sometimes be an appropriate method for asserting lack of 

jurisdiction based on tribal sovereign immunity.  (15 Cal.App.5th at p. 

416.)  Like the other cases discussed above, Sharp Image does not 

hold, as Respondents urge, that Respondents’ Motion to Quash based 

solely on subject matter jurisdiction and not involving a special 

appearance, was procedurally proper.  (Id.) 
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As none of the authority Respondents relied upon in the 

superior court overrules Greener’s clear holding that “[a] motion to 

quash service of summons lies on the ground that the court lacks 

personal, not subject matter, jurisdiction over the moving party,” this 

Court should find that Respondents’ Motion to Quash based on 

subject matter jurisdiction—absent a special appearance, a basis in 

personal jurisdiction, or a hybrid motion—is procedurally improper, 

and the Court should reverse the granting of the Motion to Quash on 

that ground.  (Greener, 6 Cal. 4th at p. 1036.) 

B. The Superior Court Improperly Denied OBIG’s 
Request for Further Briefing on the Substance 

OBIG’s opposition to Respondents’ Motion to Quash rested 

primarily on the established procedural impropriety of a motion to 

quash based solely on subject matter jurisdiction.9  In line with 

prevailing precedent, OBIG requested an opportunity to fully brief the 

substantive issues surrounding sovereign immunity should the 

superior court nevertheless decide to consider the merits.  (2 CT 458–

                                           
9 OBIG’s opposition also raised the overarching issues with the 

substance of Respondents’ Motion to Quash, preserving them for 
appeal.  (2 CT 462:28–464:4; see Carlton, supra, 77 Cal.App.4th at p. 
698.) 
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59 [see footnote 1]; see Carlton, supra, 77 Cal.App.4th at p. 698 

[stating that in response to a procedurally defective motion, a party 

may file no opposition, appear at the hearing, and request a 

continuance, or may “file the best opposition possible under the 

circumstances,” object to a hearing on the merits, and request the 

opportunity to file a full response to the motion]; accord Robinson, 

supra, 168 Cal.App.4th at p. 1267.)  The superior court summarily 

denied OBIG’s request, stating only that it “would be inconsequential 

given the law.”  (2 CT 552.)  This denial was improper, as the 

superior court effectively denied OBIG the opportunity to be fully 

heard on the merits of the Motion to Quash before reaching them.  

The superior court’s order granting the Motion to Quash is defective 

for this independent reason and should be overturned.  

C. The Superior Court Has Subject Matter Jurisdiction 
Over the Parties’ Dispute 

1. The Superior Court is a Court of General 
Jurisdiction 

“Jurisdiction in any proceeding is conferred by law; that is, by 

the Constitution or by statute.”  (Harrington v. Superior Court (1924) 

194 Cal. 185, 228 P. 15.)  The California Constitution established the 

superior courts in each California county.  (Cal. Const. Art. VI, § 4.) 
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Superior courts are courts of general jurisdiction; in other words, they 

can adjudicate all cases brought before them, subject to particular 

exceptions, such as Native American tribal immunity.10  (Big Valley 

Band of Pomo Indians v. Superior Court (2005) 133 Cal.App.4th 

1185, 1193–94, 35 Cal.Rptr.3d 357, 363–64.)  In contrast, federal 

courts are courts of limited jurisdiction and may only hear disputes as 

authorized by the U.S. Constitution or statute.  (U.S. Const. Art. III, 

§§ 1, 2; e.g., 28 U.S.C. §§ 1330 et seq., 1367, 1441 et seq.) 

2. Judicial Estoppel Prevents the Tribe and CEDA 
From Asserting the Opposite Position in State 
Court as They Did in Federal Court Regarding 
Federal Preemption 

Judicial estoppel is an equitable doctrine that prevents a party 

from taking contradictory positions in related court proceedings to 

gain an advantage.  (MW Erectors, Inc. v. Niederhauser Ornamental 

& Metal Works Co., Inc. (2005) 36 Cal.4th 412, 422, 30 Cal.Rptr.3d 

755, 761.)  The purpose of the doctrine is “to maintain the integrity of 

the judicial system and to protect parties from opponents’ unfair 

                                           
10 Importantly, the superior court here apparently assumed 

without explicitly deciding that it did have some amount of subject 
matter jurisdiction over the parties’ dispute, as it based its dismissal 
on sovereign immunity grounds rather than federal preemption.  (2 CT 
551–52.) 
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strategies.”  (Id. [internal quotations and citations omitted].)  Judicial 

estoppel is typically applied “when (1) the same party has taken two 

positions; (2) the positions were taken in judicial or quasi-judicial 

administrative proceedings; (3) the party was successful in asserting 

the first position (i.e., the tribunal adopted the position or accepted it 

as true); (4) the two positions are totally inconsistent; and (5) the first 

position was not taken as a result of ignorance, fraud, or mistake.”  

(Id. [internal quotations and citations omitted].) 

OBIG originally brought this action in federal court pursuant to 

the jurisdictional terms of the Management Agreement and federal 

question jurisdiction, but Respondents argued there that the federal 

court, as a court of limited jurisdiction, lacked subject matter 

jurisdiction over the suit.  (See 2 CT 446:16.)  Specifically, 

Respondents argued before the federal court that the federal court 

lacked subject matter jurisdiction because diversity jurisdiction did 

not apply and because OBIG’s complaint did not present a federal 

question.  (2 CT 448:11–13.)  OBIG argued in response that its claims 

were subject to complete preemption and involved a substantial 

question of federal law.  (2 CT 448:13–19.)  The federal court adopted 

Respondents’ position and dismissed OBIG’s federal action, noting 
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that OBIG “alleges only claims under California state law” and “seeks 

to vindicate rights it claims under California contract and tort law.”  

(2 CT 448:23–24, 453:16–17, 454.)11 

OBIG subsequently refiled its action in state court.  (1 CT 6.)  

Having succeeded on their motion to dismiss in federal court, 

Respondents conveniently then adopted the exact opposite position 

before the state court—that federal law controls the parties’ 

dispute.  (1 CT 208:1–6 [arguing in Motion to Quash that “OBIG’s 

claims are also preempted by federal law”].)  This reversal is a clear 

tactic to lock OBIG out of a remedy in any forum—state or federal—

for Respondents’ malfeasance, despite Respondents’ clear intention to 

provide for a judicial forum for resolving disputes with OBIG related 

to the Management Agreement.  (1 CT 171–72 [Article 8 of the 

Management Agreement provides, “The Tribe consents to suit in the 

United States District Court for the Eastern District of California, the 

United States Court of Appeals for the Ninth Circuit, and the United 

States Supreme Court, but only as to suits brought by the Manager 

[OBIG] for the enforcement of this Agreement.  If the District Court 

                                           
11 The federal court did not rule on the sovereign immunity 

issue.  (See 2 CT 454 fn. 5.) 
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for the Eastern District of California declines jurisdiction, the Tribe 

consents to suit in any court of competent jurisdiction and venue in 

California.”].)  Equity cannot allow Respondents to have it both 

ways—having agreed to resolve any disputes with OBIG in federal or 

California state court, and having previously argued that federal court 

is not the proper jurisdiction for the resolution of the parties’ dispute, 

Respondents must answer for their wrongdoing in state court.  

Respondents have asserted that they should not be judicially 

estopped from taking contradictory positions because the case on 

which they rely for their preemption argument, Sharp Image, was 

decided after the federal court issued its ruling in the instant case.  [2 

CT 482:12–21; Sharp Image, 15 Cal.App.5th 391.]  Yet none of the 

authority Respondents have relied upon for this proposition supports 

it.  [2 CT 482:12–21.]  Field v. Bowen (2011) 199 Cal.App.4th 346, 

355 n.3 merely states that judicial estoppel did not apply to the facts at 

issue because the positions at issue were not sufficiently inconsistent; 

it says nothing about a change in the law.  Nor does Sacramento City 

Employee’s Ret. Sys. v. Superior Court (2011) 195 Cal.App.4th 440, 

452, which has to do with collateral, not judicial estoppel—two 

completely distinct doctrines.  (See Jackson v. Cnty. of Los Angeles 
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(1997) 60 Cal. App. 4th 171, 182 [noting “[t]he distinction between 

collateral estopped and judicial estoppel is fairly easy to make”] 

[internal quotation and citation omitted].)  Nor does Jackson support 

Respondents’ position; it merely explains the differences between the 

various types of estoppel and holds that judicial estoppel applied to 

the facts at issue.  (Id.)  Again, like the other wholly inapplicable 

cases relied upon by Respondents, Jackson did not discuss a change in 

the law.  (Id.) 

The purpose of judicial estoppel is “to protect the integrity of 

the judicial process.”  (Id. at p. 181 [internal quotation and citation 

omitted].)  That purpose is served by preventing Respondents from 

asserting completely inconsistent positions between the federal court 

and the state court and thereby locking OBIG out of any forum in 

which to seek a remedy for Respondents’ wrongdoing.12 

                                           
12 Additionally, Sharp Image has filed a petition for certiorari to 

the Supreme Court of the United States, so whatever the decision’s 
import, its viability is not as certain as Respondents have argued.  (See 
Petition for Writ of Certiorari, Sharp Image Gaming, Inc. v. Shingle 
Springs Band of Miwok Indians, No. 17-1330 [Mar. 19, 2018], 
available at https://www.supremecourt.gov/DocketPDF/17/17-
1330/39313/20180319141047886_17-
_PetitionForAWritOfCertiorari.pdf.) 
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Respondents’ actions meet all the requirements for judicial 

estoppel.  They have taken two totally inconsistent positions in related 

judicial proceedings; namely, first, that federal law does not govern 

the parties’ dispute, and second, that federal law does control the 

parties’ dispute.  The federal court adopted Respondents’ first 

position, and there is no basis for an assertion that Respondents 

argued against federal subject matter jurisdiction as a result of 

ignorance, fraud, or mistake.  (MW Erectors, Inc., 36 Cal.4th at p. 

422.)  Indeed, Respondents have not and cannot make such a claim.  

This Court should therefore exercise its discretion to judicially estop 

Respondents from asserting that federal preemption provides a basis 

for lack of jurisdiction of the superior court.  (See id.) 

3. Federal Preemption Does Not Apply 

Even if this Court were to decline to apply the doctrine of 

judicial estoppel to discard Respondents’ preemption argument, it 

should nonetheless find that federal preemption does not apply to the 

parties’ dispute.  First and most importantly, a federal court has 

already determined in this very matter that federal preemption does 

not apply.  (2 CT 442–55.)  Thus, collateral estoppel provides an 

independent basis for preventing Respondents from re-litigating the 
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federal preemption issue, as it has already been decided by the Eastern 

District of California.  (Id.)  “Collateral estoppel precludes relitigation 

of issues argued and decided in prior proceedings.”  (Lucido v. 

Superior Court (1990) 51 Cal.3d 335, 341, 272 Cal. Rptr. 767, 795 

P.2d 1223].) Collateral estoppel applies where, as here, “the issue 

sought to be precluded from relitigation [is] identical to that decided 

in a former proceeding,” the issue was “actually litigated” and 

“necessarily decided” in the former proceeding, and the former 

decision is “final and on the merits.”  Also, “the party against whom 

preclusion is sought must be the same as, or in privity with, the party 

to the former proceeding.”  (Id.)  Finally, courts also consider “the 

public policies underlying the doctrine” in applying collateral 

estoppel.  (Pac. Lumber Co. v. State Water Res. Control Bd. (2006) 37 

Cal. 4th 921, 943, 38 Cal.Rptr.3d 220, 126 P.3d 1040.)   

All these elements are met here.  Respondents sought in the 

superior court to relitigate the issue of federal preemption—the exact 

same issue that the federal court decided in dismissing the matter 

pursuant to a final ruling.  (1 CT 208; 2 CT 446–54.)  The public 

policy of “prevent[ing] inconsistent judgments which undermine the 

integrity of the judicial system” is of particular importance here, as the 
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acceptance of Respondents’ preemption argument in the superior 

court creates an inconsistent outcome compared to that of the federal 

court.  (Johnson v. GlaxoSmithKline, Inc. (2008) 166 Cal.App.4th 

1497, 1508, 83 Cal.Rptr.3d 607.) 

Additionally, Respondents base their preemption argument 

entirely on Sharp Image, which is a California Court of Appeal 

decision.13  Crucially, however, state courts cannot control questions 

of federal preemption; only federal law as determined by federal 

courts have that power.  (See Mackey v. Lanier Collection Agency 

(1988) 486 U.S. 825, 830–31.)  As a state court decision, Sharp Image 

has no effect on federal preemption law, and Respondents may not 

rely on it as a purported change in the law that somehow creates 

federal preemption of OBIG’s claims.  (Id.) 

Even considering the Sharp Image decision, the court there 

merely assumed without engaging in analysis of preemption that 

“unapproved management contracts [are] subject to the preemptive 

force of IGRA.”  (15 Cal.App.5th at 442, 447.)  As Respondents 

                                           
13 Indeed, as noted above, Respondents previously argued in 

federal court that preemption did not apply and therefore are judicially 
estopped from arguing otherwise.  (2 CT 448:11–13.) 
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successfully argued in federal court, however, many federal courts 

that do substantively consider the issue—including the federal court 

that dismissed the instant case for lack of federal subject matter 

jurisdiction—find that unapproved management contracts are in fact 

not preempted by IGRA.  (2 CT 442–55; see, e.g., Calvello v. Yankton 

Sioux Tribe (D.S.D. 1995) 899 F.Supp. 431, 435; Casino Resource 

Corp. v. Harrah’s Ent., Inc. (8th Cir. 2001) 243 F.3d 435, 439 [“Not 

every contract that is merely peripherally associated with tribal 

gaming is subject to IGRA’s constraints.”].)  On the multiple grounds 

discussed above, this Court should not use federal preemption as a 

basis for finding no jurisdiction in the superior court. 

D. The Tribe and CEDA Waived Sovereign Immunity 
for This Dispute Through the Fully Executed, 
Tribally Approved Management Agreement 

1. Tribes and Their Economic Arms May Waive 
Sovereign Immunity From Suit and Did So 
Here Through a Clear Waiver in the 
Management Agreement 

While Native American tribes and certain of their wholly-

owned economic arms enjoy sovereign immunity from suit, they may 

relinquish that immunity pursuant to a “clear” waiver.  (Kiowa Tribe 

of Okla. v. Mfg. Techns., Inc. (1998) 523 U.S. 751, 754; C & L 

Enters., Inc. v. Citizen Band Potawatomi Indian Tribe of Okla. (2001) 
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532 U.S. 411, 418 [hereinafter, C & L] [citing Okla. Tax Comm’n v. 

Citizen Band Potawatomi Tribe of Okla. (1991) 498 U.S. 505, 509] 

[finding that tribe waived immunity from suit].)  It is beyond dispute 

that a contract provision that specifically provides for a waiver of 

sovereign immunity with respect to disputes under the agreement, like 

the one at issue here, constitutes a “clear” waiver.  (See, e.g., Oglala 

Sioux Tribe v. C & W Enters., Inc. (8th Cir. 2008) 542 F.3d 224, 230–

31 [finding waiver of sovereign immunity where contract clause 

stated that the tribe “grants a limited waiver of its immunity for any 

and all disputes arising from this Contract”] [internal quotations and 

citations omitted]; Findleton v. Coyote Valley Band of Pomo Indians 

(2016) 1 Cal. App. 5th 1194, 1216–17 [holding that tribal council 

waived tribe’s sovereign immunity by enacting resolution “to waive 

the Tribe’s Sovereign Immunity on a limited basis in contracts related 

to the development and financing of a new gaming and resort facility . 

. . .”] [internal quotations omitted].) 

Additionally, clear waiver may be found in a contract clause 

even where the clause does not specifically mention waiver but 

otherwise assumes that disputes under the contract may be remedied 

by resort to judicial proceedings.  (See C & L, 532 U.S. at pp. 418–19 
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[finding clear waiver in provisions of construction contract providing 

for application of Oklahoma law, binding arbitration, and enforcement 

of arbitration decisions in any state or federal court with jurisdiction].)  

In C & L, a Native American tribe entered into “a standard form 

construction contract” with C & L whereby C & L would install foam 

roof on a tribally owned, off-reservation building.  (Id. at p. 414.)  The 

contract contained an arbitration clause stating that “[a]ll claims or 

disputes between [C & L] and [the Tribe] arising out of or relating to 

the Contract, or the breach thereof, shall be decided by arbitration . . . 

The award rendered by the arbitrator or arbitrators shall be final, and 

judgment may be entered upon it in accordance with applicable law in 

any court having jurisdiction thereof.”  [Id. at p. 415 [internal 

quotation omitted].]  Importantly, neither the arbitration clause nor the 

remainder of the contract mentioned sovereign immunity by name.  

[See id. at p. 421.]  Nonetheless, the U.S. Supreme Court reasoned 

that the contract’s arbitration provision amounted to an agreement by 

the tribe “to adhere to certain dispute resolution procedures” and as a 

result found that “the Tribe clearly consented to arbitration and to the 

enforcement of arbitral awards in Oklahoma state court; the Tribe 

thereby waived its sovereign immunity from C & L’s suit.”  [Id. at pp. 
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420, 423.]  In other words, the Court held that merely by consenting to 

a particular type of dispute resolution through contract, a tribe clearly 

waives its sovereign immunity.  [See id.]   

The C & L Court specifically rejected the tribe’s argument that 

the arbitration clause was not an express waiver of immunity because 

it merely provided for arbitration instead of a court trial and allowed 

enforcement of the arbitration award in any court having jurisdiction.  

[C & L, 532 U.S. at p. 421.]  Indeed, the tribe asserted at oral 

argument that no court had such jurisdiction.  [Id.]  In rejecting the 

tribe’s Catch-22 argument, remarkably similar to the one Respondents 

assert here (discussed below), the Court noted that the arbitration 

clause “no doubt memorializes the Tribe’s commitment to adhere to 

the contract’s dispute resolution regime, [which] . . . has a real world 

objective; it is not designed for regulation of a game lacking practical 

consequences.  And to the real world end, the contract specifically 

authorizes judicial enforcement of the resolution arrived at through 

arbitration.”  [Id. at p. 422.] 

The Management Agreement the parties entered into contains 

an explicit, clear waiver of Respondents’ sovereign immunity far 

stronger than that accepted by the U.S. Supreme Court in C & L.  (1 
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CT 171–72.)  In particular, pursuant to Article 8.1(a) of the 

Management Agreement, “[t]he Tribe waives its sovereign immunity 

to suit only by [OBIG] . . . for the purposes of enforcing the terms of 

this Agreement.”  (1 CT 171 [emphasis added].)  Further, 

Article 8.1(b) of the Management Agreement provides that “[t]he 

Tribe consents to suit in the United States District Court for the 

Eastern District of California, the United States Court of Appeals for 

the Ninth Circuit, and the United States Supreme Court, but only as to 

suits brought by the Manager [OBIG] for the enforcement of this 

Agreement.  If the District Court for the Eastern District of California 

declines jurisdiction, the Tribe consents to suit in any court of 

competent jurisdiction and venue in California.”  (1 CT 171–72 

[emphasis added].)  The Management Agreement, including the 

aforementioned sovereign immunity waiver, was fully executed by the 

parties, including being signed by the Chairman of the Tribe.  (1 CT 

185.)  Even further, the Tribe’s Tribal Council passed a written tribal 

resolution approving the Management Agreement in its entirety, 

including the aforementioned waiver of sovereign immunity.  (1 CT 

138–39.)  Indeed, the formal tribal resolution states that “the Tribal 

Council has determined that it is in the best interests of the Tribe and 
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its members that it approve the Management Agreement with Osceola 

Blackwood Ivory Gaming Group LLC . . . .”  (1 CT 139.)  The tribal 

resolution is also signed by the Chairman of the Tribe and attested to 

by five members of the Tribal Council.  (1 CT 138–39.)  Such a 

waiver is even more “clear” than the type contemplated by the 

Supreme Court in C & L Enters., Inc., which merely assumes that 

disputes under the contract may be remedied by resort to judicial 

proceedings and is still valid and effective.  531 U.S. at p. 418.  Here, 

the clear terms of the Management Agreement affirmatively state that 

the Tribe “waives its sovereign immunity to suit” and “consents to 

suit” by OBIG.  (1 CT 171.)  The Tribe’s intent to enter into the 

sovereign immunity waiver is made all the more clear by the Tribal 

Council’s formal resolution approving it.  (1 CT 138–39.)  Indeed, the 

waiver is specific to breaches of the Management Agreement.  Here, 

the Tribe breached the Management Agreement by refusing to submit 

it to the NGIC—a breach that the Tribe expressly agreed would be 

subject to suit in a California court. 

Respondents latch on to another part of Article 8, through 

which the Tribe agreed to enact an additional “Tribal Council 

resolution providing a limited waiver of the Tribe’s sovereign 
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immunity to suit . . . [which] shall not be effective until the Resolution 

is enacted by the Tribal Council . . . .”  (1 CT 171.)  Using this 

language, Respondents argue that the separate, clear waiver discussed 

above coupled with the Tribal Council resolution approving of the 

entirety of the Management Agreement (including the sovereign 

immunity waiver) is ineffective because an additional resolution 

reciting the same terms of the waiver contained in the Management 

Agreement was not separately enacted.  Yet this argument is part and 

parcel of Respondents’ disingenuous attempt to thwart OBIG from 

any remedy under the Management Agreement.  The fact remains that 

the parties fully executed the Management Agreement and even 

passed a written Tribal Council resolution approving of it in its 

entirety.  (1 CT 138–85.)  Aside from the fact that any additional 

resolution would be redundant, the Tribe’s unequivocal agreement to 

“waive[] its sovereign immunity to suit” in the Management 

Agreement  meets and exceeds the U.S. Supreme Court’s guidelines 

for an effective waiver of immunity.  (1 CT 171; C & L, supra, 532 

U.S. at pp. 418–19.) 

Further, pursuant to Article 7.6 of the Management Agreement, 

Respondents agreed “to execute all contracts, agreements and 
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documents and to take all other actions necessary or appropriate to 

comply with the provisions of this Agreement and the intent thereof.”  

(1 CT 168.)  This clause further reinforces that the aforementioned 

tribal resolution finally and formally approved of the terms of the 

Management Agreement, including Respondents’ clear waiver of 

sovereign immunity with respect to the instant action.14  Respondents 

cannot now rely on their own self-serving fraudulent conduct to 

escape the clear waiver executed by the Chairman of the Tribe and 

formally approved by the Tribal Council.  Respondents’ intent to 

waive their sovereign immunity here is apparent and must be 

enforced.  (See C & L, supra, 532 U.S. at pp. 418–19.) 

2. Whether the Management Agreement Is 
Approved by the NIGC Has No Bearing on the 
Intent of the Tribe and CEDA to Waive 
Sovereign Immunity 

Respondents have further argued that the clear waiver of 

sovereign immunity contained in the fully executed, tribally approved 

Management Agreement is nonetheless ineffective because the 

Management Agreement was not approved by the NIGC.  (1 CT 

                                           
14 The clause also required Respondents to submit the 

Management Agreement to the NIGC for approval.   



 

52 
4833-2995-9527.6 

199:5–201:15.)  It is important to note that Respondents’ argument 

here ignores the fact that the very reason the Management Agreement 

allegedly did not go into effect is because Respondents purposefully 

failed to submit it to the NIGC for approval as part of their fraudulent 

scheme to strip OBIG of its right to enforce the terms of the 

Agreement.  For that reason, the instant case is distinguishable from 

authority Respondents have cited in support of their argument on this 

point. 

Additionally, the holding of A.K. Management, a case on which 

Respondents have relied, is specific to a pre-IGRA regulation, 25 

U.S.C. section 81.  That regulation sets forth conditions regarding 

contracts having to do with tribal land.  (A.K. Mgmt. Co. v. San 

Manuel Band of Mission Indians (9th Cir. 1986) 789 F.2d 785, 786, 

787 [noting that A.K. “manages bingo project on Indian reservations” 

and holding that bingo management agreement was subject to 25 

U.S.C. § 81].)  In contrast, here, the Management Agreement between 

the parties is subject to IGRA, 25 U.S.C. section 2701 et seq.  

Therefore, 25 U.S.C. section 81 does not control the Management 

Agreement at issue here and A.K. Management is wholly inapplicable 

to determining the effectiveness of Respondents’ clear waiver of 
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sovereign immunity in the Management Agreement.  (See 25 U.S.C. 

§ 81, subd. (f)(2) [“Nothing in this section shall be construed to . . . 

amend or repeal the authority of the National Indian Gaming 

Commission under the Indian Gaming Regulatory Act (25 U.S.C. 

2701 et seq.)”].)   

Sharp Image, also cited by Respondents for their argument that 

an unapproved management agreement cannot effectively waive 

sovereign immunity, is completely unpersuasive on this point for the 

simple reason that it does not discuss—at all—whether sovereign 

immunity waivers in unapproved management contracts are valid.  

Sharp Image, 15 Cal. App.5th at 391–448. 

Because the terms of the fully executed and tribally approved 

Management Agreement clearly contemplate a limited waiver of 

sovereign immunity for the purposes of enforcing the Agreement 

(including enforcing the obligation to submit the Management 

Agreement to the NGIC), and because the basis for this action is that 

Respondents fraudulently failed to submit it for the purpose of 

depriving OBIG of the benefit of its bargain, Respondents waived 

their sovereign immunity with respect to this action.  Having executed 

and approved by formal resolution a contract containing a clear 
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waiver of sovereign immunity, Respondents cannot be heard to 

complain that the waiver therein is ineffective.  (See, e.g., Findleton v. 

Coyote Valley Band of Pomo Indians (2016) 1 Cal.App.5th 1194 

1216–17 [holding that tribal council waived tribe’s sovereign 

immunity by enacting resolution incorporating contractor’s “proposal” 

requesting limited waiver]; Oglala Sioux Tribe v. C & W Enters., Inc. 

(8th Cir. 2008) 542 F.3d 224, 230–31 (finding waiver of sovereign 

immunity where clause in contract not approved by NIGC waived 

tribal immunity); accord Match-E-Be-Nash-She-Wish Band of 

Pottawatomi Indians v. Kean-Argovitz Resorts (6th Cir. 2004) 383 

F.3d 512, 518 [holding that unapproved development agreement’s 

arbitration clause waived sovereign immunity].) 

3. All of OBIG’s Claims Fall Within the Ambit of 
the Sovereign Immunity Waiver 

Respondents executed and approved via tribal resolution a 

limited waiver of their sovereign immunity extending to “suit only by 

[OBIG] . . . strictly for the purposes of enforcing the terms of this 

[Management] Agreement.”  (1 CT 138, 171, 185.)  This waiver 

specifically allowed for “the granting of equitable and legal relief to 

enforce the terms of this Agreement . . . .”  (1 CT 172.)  Through its 

First Amended Complaint, OBIG seeks to enforce the terms of the 
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Management Agreement; specifically, the term that required 

Respondents to submit the Management Agreement to the NIGC for 

formal approval.  (See 1 CT 168 [Article 7.6 of the Management 

Agreement requires Respondents “to execute all contracts, agreements 

and documents and to take all other actions necessary or appropriate 

to comply with the provisions of this Agreement and the intent 

thereof.”].) 

OBIG’s First Amended Complaint alleges six causes of action: 

(1) breach of contract, (2) breach of the covenant of good faith and 

fair dealing, (3) breach of oral contract, (4) breach of implied contract, 

(5) fraud, and (6) violation of California Business and Professions 

Code section 17200 et seq.  (1 CT 99–120.)  Each of these causes of 

action arises from Respondents’ failure and refusal to submit the 

parties’ Management Agreement to the NIGC for approval, an action 

required by the terms of the Management Agreement.  (1 CT 168 

[pursuant to Article 7.6 of the Management Agreement, Respondents 

agreed “to execute all contracts, agreements and documents and to 

take all other actions necessary or appropriate to comply with the 

provisions of this Agreement and the intent thereof.”].) 
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OBIG’s breach of contract cause of action alleges that 

Respondents “breached the Management Agreement by, among other 

things: failing to submit the Management Agreement to the NIGC for 

formal approval and failing to fairly and adequately compensate 

OBIG for the valuable services that it provided to Defendants in 

assisting with the reopening of the Casino and with the ongoing 

operations of the Casino.”  (1 CT 110:25–28.)  Both of these 

obligations are required by the terms of the Management Agreement.  

(1 CT 168 [pursuant to Article 7.6 of the Management Agreement, 

Respondents agreed “to execute all contracts, agreements and 

documents and to take all other actions necessary or appropriate to 

comply with the provisions of this Agreement and the intent thereof”]; 

1 CT 152 [pursuant to Article 2.6 of the Management Agreement, 

Respondents agreed “to pay Manager a Management Fee in 

accordance with Article 4 herein]; 1 CT 163 [pursuant to Article 4 of 

the Management Agreement, Respondents agreed to pay OBIG “25% 

of Net Gaming Revenues” monthly].)  This cause of action is clearly 

tied to and dependent upon the terms of the Management Agreement.  

As such, it falls within the ambit of the sovereign immunity waiver. 
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OBIG’s breach of the covenant of good faith and fair dealing 

cause of action alleges that Respondents “inexplicably failed to honor 

their contractual obligations to submit the Management Agreement to 

the NIGC for formal approval. . . . [Respondents’] conduct was and is 

unfair and dishonest, and their failure to submit the Management 

Agreement to the NIGC for formal approval and their execution of 

financing documents that directly conflicted with the terms of the 

Management Agreement is a breach of the implied covenant of good 

faith and fair dealing.”  (1 CT 112:6–12.)  Like the breach of contract 

cause of action, this cause of action is dependent upon the terms of the 

Management Agreement and is therefore subject to the sovereign 

immunity waiver. 

OBIG’s third cause of action for breach of oral contract alleges 

that Respondents “orally agreed, and . . . promised” that they would 

promptly submit the Management Agreement to the NIGC for 

approval as soon as the Casino was reopened” and that Respondents 

“breached the Parties’ oral agreement by, among other things: failing 

to submit the Management Agreement to the NIGC for formal 

approval as soon as the Casino reopened and failing to fairly and 

adequately compensate OBIG for the valuable services that it 
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provided to [Respondents] in assisting with the reopening of the 

Casino and with the ongoing operations of the Casino.”  (1 CT 113:1–

3, 16–19.)  This cause of action, too, is directly tied to the terms of the 

Management Agreement, and thus also falls under the sovereign 

immunity waiver. 

The same is true for OBIG’s fourth cause of action for breach 

of implied contract, which alleges that “OBIG understood that 

[Respondents] would promptly submit the Management Agreement to 

the NIGC as soon as the Casino was reopened and further understood 

that [Respondents] would enter into and execute financing documents 

that comported with the terms of the Management Agreement,” that 

the parties’ conduct “and all of the surrounding circumstances and the 

Parties’ actions created an implied contract,” and that Respondents 

“breached the Parties’ implied contract by, among other things: failing 

to submit the Management Agreement or the proposed amended 

management agreement to the NIGC for formal approval as soon as 

the Casino reopened and failing to fairly and adequately compensate 

OBIG for the valuable services that it provided to [Respondents] in 

assisting with the reopening of the Casino and with the ongoing 

operations of the Casino.”  (1 CT 114:19–22, 25, 26, 115:9–13.)  
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Because the breach of implied contract cause of action is tied directly 

to Respondents’ failure to submit the Management Agreement to the 

NIGC, this cause of action falls under the sovereign immunity waiver. 

OBIG’s fifth cause of action is for fraud.  This cause of action 

alleges that Respondents “misrepresented to OBIG the material fact 

that . . . [they] would immediately submit the Management Agreement 

and/or the proposed amended management agreement to the NIGC for 

formal approval . . . .”  (1 CT 115:26–116:2.)  Like OBIG’s other 

causes of action, the fraud cause of action is based by its own terms of 

Respondents’ failure to submit the Management Agreement to the 

NIGC as required by the terms of that agreement.  It, too, must 

therefore fall within the sovereign immunity waiver. 

Finally, OBIG’s sixth cause of action for violation of California 

Business and Professions Code section 17200 also arises from 

Respondents’ “failure to submit the Management Agreement to the 

NIGC,” which OBIG’s First Amended Complaint alleges amounts to 

“unfair and fraudulent business practices within the meaning of 

California Business and Professions Code Section 17200, et seq.”  

(1 CT 118:25–28.)  Because OBIG’s sixth cause of action emanates 
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from the terms of the Management Agreement, it, too, falls under the 

sovereign immunity waiver. 

Each of OBIG’s six causes of actions, by its own terms, is 

based in Respondent’s failure to submit the Management Agreement 

to the NIGC—something Respondents were required to do by the 

terms of that agreement.  Because the sovereign immunity waiver 

extends to suits “for the purposes of enforcing the terms of this 

[Management] Agreement,” and that is exactly the purpose of OBIG’s 

First Amended Complaint, any argument that some of OBIG’s claims 

are not covered by the waiver should be rejected.  (1 CT 171.) 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 
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CONCLUSION 

Based on the above, OBIG respectfully asks this Court to 

reverse the superior court’s order granting Respondents’ Motion to 

Quash, to find that the Tribe and CEDA waived sovereign immunity 

as to OBIG’s First Amended Complaint, and to direct the superior 

court to enter an order denying the Motion to Quash and ordering 

Respondents to answer OBIG’s First Amended Complaint. 
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