FOR IMMEDIATE RELEASE
INNU NATION OF CANADA OPPOSES CENTRAL MAINE POWER’S
TRANSMISSION LINE PERMIT: A Significant Source of the HydroPower Has Destroyed Innu Territory
April 14, 2020 (Natuashish, Canada) — The Innu Nation, an Indigenous people of
Labrador, Canada last night filed comments with the Maine Department of
Environmental Protection on Central Maine Power’s (CMP) proposed “New England
Clean Energy Connect” project (NECEC), stating that a significant hydro-power source
for the project has destroyed the Innu way of life. According to the Innu Nation, HydroQuébec, the government-owned hydro-power giant, has ignored the Innu Nation’s
request for redress in violation of the United Nations Declaration on the Rights of
Indigenous Peoples.
The Innu have lived in most of the territory of Labrador for thousands of years. They
rely upon its rich resources of fish, caribou, and other wildlife for their subsistence and
cultural practices. Mista-Shipu, known in English as the “Churchill River,” is the longest
river in Labrador and critical to the Innu way of life. Construction of the Churchill Falls
Generating Station (CFGS), which finished in 1974, at the time the second largest
hydro-electric project of its kind in the world, transformed the River into a massive 2,566
square mile reservoir, causing flooding of Innu homelands larger than the State of
Delaware. The water from this reservoir powers the CFGS, which Hydro-Québec, in
turn, seeks to sell with CMP through the NECEC.
“The Innu were not consulted about this flooding, and we certainly did not consent to it,”
states the Innu Nation’s Grand Chief Gregory Rich in his declaration accompanying the
comments. “We were not even told when the flooding would begin, or the degree to
which the water would rise,” states the Grand Chief. His declaration describes
extensive losses suffered by the Innu People:
[The flooding] destroyed our use of the area, and . . . the habitats of animals
living there. Our hunting and trapping lands were inundated. Innu whose
families had hunted in the region for generations lost their canoes, traps, Atiku
(caribou) hide scrapers, and other tools that they stored in caches along the
river’s edges. Beaver in the headwater ponds froze to death because of reduced
water levels. Salmon spawning grounds were destroyed. Fish living in the
Reservoir have been poisoned with methylmercury. Atiku calving grounds and

waterfowl nesting areas were drowned. We also lost the bones of our ancestors.
Their burial grounds are now underwater.
Hydro-Québec, to this day, continues to ignore the Innu Nation’s requests for redress.
In submissions to public agencies and to the media, CMP consistently characterizes the
NECEC project as “clean” energy. Innu Nation believes that it is extremely important for
the people of Maine to know that despite multiple and continuing assertions of CMP,
and by implication, Hydro-Québec, that the proposal to NECEC is in fact NOT ‘clean’
energy generation and approval for the project will adversely affect Innu traditional
territory.
The Innu Nation’s rights are protected by the United Nations Declaration on the Rights
of Indigenous Peoples, a charter endorsed by the State of Maine, the United States, the
Canadian Government, and almost 150 countries around the world. The principle
behind the Declaration is that lands and livelihoods should not be taken from Indigenous
peoples unless they freely consent to it. More details about the Declaration are available
below.
The Innu Nation asks the Maine Department of Environmental Protection (“DEP”) to
order Central Maine Power to provide - prior to the start of the construction - written
proof of Innu Nation’s authorization to Hydro-Québec to use Innu Territory to supply
power through the NECEC.
Innu Nation is responsible for the protection, promotion and advancement of the legal,
constitutional and Aboriginal rights of the Innu of Labrador.
An abridged version of the Innu Nation’s comments to the DEP are attached and the
full version can be provided by email.

For more information:
Donna Paddon
Innu Nation Communications
Donna.paddon@kashkuan.ca
709-899-5799
Senwung Luk
OKT LLP
sluk@oktlaw.com
416-981-9443
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Specific provisions of the UN Declaration on the Rights of Indigenous Peoples
•

“States shall provide effective mechanisms for prevention of, and redress for
… [a]ny action which has the aim or effect of dispossessing [Indigenous
peoples] of their lands, territories or resources.”

•

“States shall consult and cooperate in good faith with the indigenous peoples
concerned through their own representative institutions in order to obtain their
free, prior and informed consent before adopting and implementing legislative
or administrative measures that may affect them.”

•

“Indigenous peoples have the right to own, use, develop and control the lands,
territories and resources that they possess by reason of traditional ownership
or other traditional occupation or use, as well as those which they have
otherwise acquired. States shall give legal recognition and protection to these
lands, territories and resources.”

•

“States shall undertake effective consultations with the indigenous peoples
concerned, through appropriate procedures and in particular through their
representative institutions, prior to using their lands or territories for military
activities.”

•

“States shall consult and cooperate in good faith with the indigenous peoples
concerned through their own representative institutions in order to obtain their
free and informed consent prior to the approval of any project affecting their
lands or territories and other resources, particularly in connection with the
development, utilization or exploitation of mineral, water or other resources.
States shall provide effective mechanisms for just and fair redress for any such
activities, and appropriate measures shall be taken to mitigate adverse
environmental, economic, social, cultural or spiritual impacts.”
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STATE OF MAINE
DEPARTMENT OF ENVIRONMENTAL PROTECTION

)
CENTRAL MAINE POWER COMPANY
)
Applications Pursuant to SLODA and NRPA for
)
the New England Clean Energy Connect
)
Consisting of the Construction of a 1,200 MW
)
HVDC Transmission Line from the Québec-Maine )
Border to Lewiston (NECEC)
)
And Related Network Upgrades
)
)

COMMENTS OF
THE INNU NATION

Innu Nation is the elected government of the Innu of Labrador, an Indigenous people of
Canada with a population of approximately 3,200 (the “Innu”). The Nation, pursuant to Chapter
2, Section 18.B, submits comments on the March 13, 2020 Draft Order issued by the Maine
Department of Environmental Protection (the “Department”).
The stated project purpose considered by the Department is for Central Maine Power
(“CMP”) “to deliver up to 1,200 MW of Clean Energy Generation from Québec to the New
England Control Area via a HVDC transmission line.” Draft Order at p. 58; see also id. at p. 15.
As will be explained further below, this project should not be permitted unless the Department
imposes a condition that states: “Prior to the start of construction, the applicant must submit to the
Department documentation of permission to use Innu Territory that includes the signature of a
duly authorized representative of the Innu Nation.”
I. Introduction
The Innu Nation submits these comments to dispel the multiple and continuing assertions
of CMP, and by implication, Hydro-Québec, that the proposed New England Clean Energy
Connect project (the “Project”) is “clean energy generation” or “environmentally friendly.” For

the Innu—the aboriginal inhabitants of lands and waters indiscriminately destroyed by HydroQuébec to generate the power that CMP wants to transmit through Maine by the Project—nothing
could be further from the truth. This Project began as a lucrative partnership between CMP and
Hydro-Québec. See Draft Order at PDF page 196 (“On July 27, 2017, CMP and Hydro Renewable
Energy, Inc., an affiliate of Hydro-Québec, submitted to Massachusetts Electric Distribution
Companies a joint bid proposal, New England Clean Energy Connect: 100% Hydro, in response
to the Massachusetts RFP.”). However, this Project and the economic returns it promises for CMP
and Hydro-Québec are at the devastating expense of the Innu. The Project unquestionably
proposes “use” of the Innu’s territory, and will exacerbate unreasonable adverse impacts thereon.
Neither CMP, nor Hydro-Québec, have sought, nor obtained, the necessary permissions from the
Innu Nation for this “use.” Unless or until they do so, under the plain language of Department’s
own rules, the Department must either deny CMP’s application or condition any permit approval
on CMP and Hydro-Québec obtaining the necessary permissions from the Innu Nation. In addition
to the Department’s rules, this result would be required by faithful adherence to the United Nations
Declaration on the Rights of Indigenous Peoples, which has been endorsed by the State of Maine,
the United States, and the Canadian Government. If CMP and Hydro-Québec fail to satisfy this
condition, the stated project purpose of delivering clean energy generation from Québec to the
New England Control Area is, by definition, impossible to accomplish.
II. Background
The Innu have lived on the Québec-Labrador Peninsula (“Nitassinan”, in Innu-aimun)
since time immemorial. As explained by Grand Chief Gregory Rich of Innu Nation in his
Declaration signed April 9, 2020, attached hereto as Exhibit 1, the Innu are hunters who have
travelled over these lands in family groups from time out of mind, using timeworn travelling routes
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to hunt, fish, gather and trade. Travelling was central to the Innu identity, since through travel
they maintained their social and ceremonial connections with other Innu, neighbouring peoples,
and the land. Innu gatherings at central locations for trade and cultural events, including near
Churchill Falls, have been integral to their way of life.
The traditional territory of the Innu is in the far northeast of mainland North America. It is
shown in yellow in the map below (Figure 1).1 They have lived here for thousands of years.

Figure 1: Map of the territory of the Innu of Labrador

The Innu were able to resist the forces of colonization and maintain their way of life until
resource developers started looking in earnest at their lands starting in the 1950s, at which point
they were forced into settled communities by the Government of Newfoundland and Labrador.
The Innu now reside primarily in two communities, Sheshatshiu and Natuashish, marked by blue
pins in Figure 1.

1

Exhibit B to the Declaration of Grand Chief Rich.
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The Innu’s territory is a harsh environment for those not skilled in living on the land, which
is why it was not until the mid-20th century that colonial powers realized that the resources on the
Québec-Labrador Peninsula are rich and could be exploited for significant profit. Since then,
resource developers have started creating projects on the Peninsula to exploit the many resources
there. The huge hydroelectric dam at Churchill Falls, the Churchill Falls Generating Station, is
one example of this exploitation.
A. Churchill Falls Generating Station
The Churchill Falls Generating Station (“CFGS”) is a massive hydroelectric dam in
western Labrador that is powered by an immense, man-made reservoir known as the Smallwood
Reservoir. It was constructed by the Churchill Falls (Labrador) Co. (“CF(L) Co.”) in the late 1960s
and early 1970s. Hydro-Québec is one of two shareholders of CF(L) Co.
Before the reservoir was created by flooding, this area was a gathering place for the Innu
from across the Québec-Labrador Peninsula. It was known to the Innu as the Meshikamau area,
named for Lake Meshikamau. The area was rich in fish and wildlife and was on the migration
path of two herds of caribou, which are integral to the Innu diet and cultural and spiritual identity.
It was also the location of an important Innu spiritual site, Petshishkapushkau. Meshikamau was
also a place where the Innu buried their dead. The importance and history of this area is outlined
in Grand Chief Rich’s Declaration (Exhibit 1), together with the Exhibits he has included in that
document.2 The Innu Nation incorporates Exhibit 1 and the Exhibits attached thereto into these
Comments by reference.

2

See especially Exhibit C to the Declaration of Grand Chief Rich.
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The river flowing through and from the Meshikamau Lake is called the Churchill River in
English. It was an important travelling route for the Innu, and had a significant waterfall known
in English as Churchill Falls.
B. Destruction to Innu Land and Way of Life
Meshikamau and countless lakes around it were flooded in 1971 to create the Smallwood
Reservoir. The Churchill River was dammed at the Falls.
The Reservoir covers an immense area of approximately 2,566 square miles – larger than
the state of Delaware. Figure 2 shows the flooded area, and Lake Meshikamau’s situation in that
area. 3 The flooded area was named the Smallwood Reservoir.

Figure 2 Map showing area of the Smallwood Reservoir overlain on the previous Lake Meshikamau shoreline

The image below (Figure 3) shows the flooded area, and where Innu travel routes and
camps were located prior to the flooding.4

3
4

Exhibit G to the Declaration of Grand Chief Rich.
Exhibit E to the Declaration of Grand Chief Rich.
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Figure 3 Map showing travel routes and camp locations overlaid by flooded lands

Damming the Falls and flooding the lakes above them had correspondingly immense
impacts. The flooding destroyed the Meshikamau area’s waters and lands. It destroyed the Innu’s
use of the area, and it also destroyed the habitats of animals living there. The Innu’s hunting and
trapping lands were inundated. Innu whose families had hunted in the region for generations lost
their canoes, traps, caribou-hide scrapers, and other tools that they stored in caches along the river’s
edges. Beaver in the headwater ponds froze to death because of reduced water levels. Salmon
spawning grounds were destroyed.

Fish living in the Reservoir have been poisoned with

methylmercury. Caribou calving grounds and waterfowl nesting areas were drowned.
Innu burial grounds surrounding the waterways were also destroyed. Bones have been
washed away, and burial grounds have been eroded. The images below show this destruction.5

5

Exhibit H to the Declaration of Grand Chief Rich.

6

Figure 4 Skeletal remains from an Innu cemetery eroding due to flooding

Figure 5 The Late Daniel Ashini on the bank of an eroding Innu cemetery

The Innu were not consulted about the building of the CFGS, nor were they consulted about
the flooding required to create the Smallwood Reservoir. Their consent to these profound,
destructive alterations of their lands and waters was neither sought nor obtained. The Innu were
also not told when the flooding would happen, and the scale of it was not explained to them.
Innu lands and waters, and the plants, animals and burial sites on those lands and waters,
remain underwater to this day. The water level in the Smallwood Reservoir is controlled to
maximize the profitability of Hydro-Québec’s production, having no account for impact of the
operation of the CFGS on the continued destruction of Innu lands.
7

III. CMP’s Claims That the Project Delivers “Clean” Energy Fail to Account for The
Destruction of the Innu Way of Life For The Project’s Energy
Blind to the untold destruction of the Innu’s land and resources caused by the Churchill
Falls Generating Station, CMP throughout these and related proceedings and in its advertising
campaigns, consistently asserts that the Project is generating “clean” energy from hydro-power
sources. Some examples:


“Once the NECEC goes into service in late 2022, it will . . . significantly advance . . . the
delivery of clean energy into the ISO-NE Control Area. . . . [through] the injection of 9.45
TWhs of clean hydroelectric energy into ISO-NE. Post-Hearing Brief of CMP, filed with
the Maine Public Utilities Commission (Public Version), at 102-103 (Feb. 1, 2019)
(emphasis added).



“The NECEC provides Maine and this Commission with the opportunity to . . . facilitate a
clean . . . source of energy. . . .” Reply Brief of CMP, filed with the Maine Public Utilities
Commission (Public Version), at 7 (Feb. 13, 2019) (emphasis added).



“The incremental hydropower delivered to New England via NECEC is clean. . .” Appellee
Brief of CMP, filed with the Maine Supreme Judicial Court, at 22-23 (Sept. 23, 2019)
(emphasis added).



“[T]he NECEC is designed to . . . deliver the Clean Energy Generation sought by the
Massachusetts RFP from Québec-based sources and will be capable of delivering the entire
annual quantity of clean energy sought.” Post-Hearing Reply Brief of CMP, filed with the
Maine Department of Environmental Protection, at 32 (June 28, 2019) (emphasis added).

These statements ignore the ecological and social harm that has been caused in order to create the
energy Hydro-Québec is selling.
While Hydro-Québec is a minority shareholder in CF(L) Co., it is entitled to almost all the
output of CFGS, by virtue of a contract that will remain in place at least until 2041. CFGS’s
generated energy is equal to about one-sixth of the Hydro-Québec system’s total generated energy,
and equal to almost the entirety of the amount of energy that Hydro-Québec exports.6 The energy

6

This information and supporting Exhibits are outlined in the Declaration of Grand Chief Rich, paragraphs 26-29.
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that Hydro-Québec proposes to sell through the NECEC is one-sixth derived from CFGS, which
is not a Québec-based source of energy. Hydro-Québec should not be able to take the benefit of
the CFGS energy without also being responsible for its burdens on the Innu of Labrador.
Figure 6 below, drawn from an Annual Report of Hydro-Québec shows the location of
CFGS, the only source of generation for Hydro-Québec that is outside of the boundaries of the
Province of Québec.7

Figure 6 Map of Hydro-Québec facilities

7

Exhibit I to the Declaration of Grand Chief Rich.
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The Innu of Labrador have repeatedly sought reparations from Hydro-Québec for the
cultural and ecological destruction caused by the CFGS and the flooding of the Smallwood
Reservoir. Hydro-Québec has just as repeatedly and consistently refused to engage with the Innu.
Hydro-Québec has shown itself to be utterly unrepentant for the destruction and violation of rights
that it has participated in, and profited by, for over forty years. Hydro-Québec’s refusal to seek
permission from, and to compensate, the Innu of Labrador is in stark contrast with Nalcor Energy,
the provincial utility in the province of Newfoundland and Labrador which co-owns the CFGS
along with Hydro-Québec. Nalcor Energy agreed in 2011 to compensate the Innu of Labrador for
its portion of the damages the project has caused.
IV. The Innu Nation’s Experience Parallels that of the Penobscot Nation in Maine, But
Maine, Unlike Québec, Has Recently Begun to Make Amends
The destruction of Indigenous lands and resources by large corporations backed by local
governments is a story that repeats itself across this continent and throughout the world. Indeed,
the experience of the Innu Nation is not dissimilar to that of the Penobscot Nation in Maine. The
only difference is that Maine, unlike the Province of Québec and its corporate partner, HydroQuébec, has finally begun to make amends to the Penobscot People.
The historical parallels of exploitation are stark and should not be ignored.8
The Penobscot Nation’s aboriginal territory encompasses the Penobscot River watershed
from the River’s headwaters on the Canadian border to the mouth of the River over 100 miles to
the south at Penobscot Bay. After ceding the uplands on either side of the River to Massachusetts
and Maine in treaties that likely violated federal law in 1796 and 1818, the Penobscot became an
entirely river-bound People. In 1950, a bridge was constructed to join their principal reservation
at Panawamskeag (“Indian Island” to nontribal people) with the uplands that the Nation had ceded
8

The following is drawn from the Testimony of Kaighn Smith Jr., Esq., Counsel for the Penobscot Nation, on An Act
to Implement the Recommendations of the Task Force on Changes to the Maine Indian Claims Settlement
Implementing Act (L.D. 2094): Fish and Game and Land Use and Natural Resources (Task Force
Recommendations 7-10),Public Hearing, February 14, 2020 at 6-12 & Exhibits B through J attached thereto. A copy
of this testimony (without exhibits) is attached hereto as Exhibit 2. The full testimony with exhibits is accessible at
http://legislature.maine.gov/maine-indian-claims-tf
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in the suspect treaties. From time immemorial, the River served as the principal food source for
Penobscot tribal members. Their subsistence fishing, trapping, and hunting practices on the River
define their culture and way of life. Throughout their history and continuing into the 1990s, when
knowledge of the toxic effects of relying upon the River for food suppressed their subsistence
practices, Penobscot families relied upon fish, eel, and other food sources from the River for up to
four meals per week to the tune of two to three pounds per meal. But the River’s resources have
been devastated by dams for hydro-electric power and paper mills that have used the River to dump
toxic waste, including dioxin. As the U.S. Environmental Protection Agency reports, as of 1968,
“the Penobscot [River] . . . received the untreated industrial wastes discharged non-stop from seven
pulp and paper mills,” five of which flowed directly into the Main Stem of the River (from Indian
Island to Medway) – the center of the Penobscots’ remaining aboriginal homeland. In 1964, this
was equivalent to “untreated domestic sewage load produced in one day by about 5,000,000
people,” thereby depressing “dissolved oxygen levels . . . as low as zero.”
Maine’s support for industrial interests over those of the Penobscot People (just like
Québec’s support for Hydro-Québec over the Innu of Labrador) has marred tribal-state relations
for a very long time. Since the Nation’s land claims settlement in 1980, the Maine Attorney
General’s office consistently sided with corporations to fight the Penobscot Nation on water
quality issues, taking the position that the Nation’s treaty-based fishing rights did not carry any
right to water quality to ensure the existence of healthy fish to eat.
In stark contrast to the relationship between the Innu Nation and Québec/Hydro-Québec,
however, Maine recently has made efforts to improve tribal-state relations. For example, by
forming the Truth and Reconciliation Commission to address the horrid taking of children from
their Penobscot, Passamaquoddy, Maliseet, and Micmac families, see Beyond the Mandate
Continuing the Conversation, Report of the Maine Wabanaki-State Child Welfare Truth &
Reconciliation Commission (June 14, 2015),9 and by enacting legislation to set water quality
9

Accessible at:
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standard to protect sustenance fishing, see Maine Public, New Measure Establishes Water Quality
Standards for Sustenance Fishing in Maine’s Tribal Waters (June 21, 2019).10 Québec and its state
enterprise, Hydro-Québec, have made no similar efforts with respect to the Innu Nation. And the
claims that CMP makes to this Department - that the hydro-electric power source for this Project
is “clean” - distort the truth and is a continuing affront to the Innu.
V. The Department’s Rules and the UN Declaration on the Rights of Indigenous Peoples
Each Require the Applicant to Obtain and Demonstrate Sufficient Permissions from
the Indigenous Peoples Whose Territories Will Be Used to Accomplish the Project
Purpose
As described above, the Project unquestionably proposes “use” of the Innu’s territory, and
will exacerbate unreasonable adverse impacts thereon, all without the necessary permissions for
such use. Imposing a condition on CMP to consult with, and obtain permission from, the Innu
Nation is the only way for the Department to ensure that the Project complies with the
Department’s rules and governing states.

It is likewise the only way for Maine, and the

Department, to faithfully adhere to the United Nations Declaration on the Rights of Indigenous
Peoples, which has been endorsed by the State of Maine, the United States, and the Canadian
Government. A copy of the UN Declaration is attached here as Exhibit 3.
A. The Department’s Rules and Governing Statutes All Weigh in Favor of the
Department Exercising Its Discretion to Impose the Requested Condition.
There are numerous portions of the Department’s rules and governing statutes that give the
Department the discretion to impose the requested condition. First, the Department’s rules require
CMP to demonstrate and maintain “sufficient title, right or interest in all of the property that is

https://d3n8a8pro7vhmx.cloudfront.net/mainewabanakireach/pages/17/attachments/original/146897404
7/TRC-Report-Expanded_July2015.pdf?1468974047
10
Accessible at:
https://www.mainepublic.org/post/new-measure-establishes-water-quality-standards-sustenance-fishingmaines-tribal-waters
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proposed for development or use” Department Rules Chapter 2, Section 11.D. (emphasis added).
and this project will unquestionably use the Innu’s territory. Second, the Department’s rules
expressly state that it “may as a term or condition of approval, establish any reasonable requirement
to ensure that a proposed development will not adversely affect preservation of any historic site.”
Chapter 375 Section 11.D.

As used in the Department’s Rules, "historic site" means “any site,

structure, district or archaeological site ... is established by qualified testimony as being of historic
significance.” Id. at § 11.B. The testimony of Grand Chief Rich unquestionably meets that
definition. Third, the Department’s rules provide that it “may, as a term or condition of approval,
establish any reasonable requirement to ensure that the proposed development will have no
unreasonable adverse effect on” among other things: “air quality,” id. § 1.D, “alteration of
climate,” id. § 2.D, “natural drainage ways” id. § 3.C, “runoff/infiltration relationships,” id. § 4.D,
“erosion and sedimentation,” id. § 5.D, “surface water quality,” id. § 6.D, “groundwater quality,”
id. § 7.E, “preservation of natural areas,” id. § 12.D, “access to direct sunlight,” id. § 13.C, “scenic
character,” id. § 14.D, “wildlife and fisheries,” id. § 15.D, “provision of a sufficient and healthful
water supply,” id. § 18.C. As described above, each of these issues is implicated with regard to the
effect of this Project on the Innu territory.
Nor is the Department constrained to consider impacts only within the development site,
or only on the people of Maine. Instead, the Department has discretion to consider the "potential
primary, secondary, and cumulative impacts of the development on the character, quality, and uses
of the land, air, and water on the development site and on the area likely to be affected by the
proposed development.” Chapter 372, § (1)(A). (emphasis added). The purpose of the statutes
applied to this Project by the Department include: that “[i]t is the intention of the Legislature that
... the Department of Environmental Protection provide coordination and vigorous leadership to
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develop programs to achieve” protection of natural resources that “have great scenic beauty and
unique characteristics, unsurpassed recreational, cultural, historical and environmental value of
present and future benefit to the citizens of the State,” 38 M.R.S. § 480-A; and the “purpose of this
subchapter is to provide a flexible and practical means by which the State, acting through the
department, in consultation with appropriate state agencies, may exercise the police power of the
State to control the location of those developments substantially affecting local environment in
order to insure that such developments will be located in a manner which will have a minimal
adverse impact on the natural environment within the development sites and of their surroundings
and protect the health, safety and general welfare of the people,” 38 M.R.S. § 481 (emphasis
added). Accordingly, the Legislature has declared that CMP “may not construct or cause to be
constructed or operate or cause to be operated … any development of state or regional significance
that may substantially affect the environment without first having obtained approval for this
construction, operation, lease or sale from the department.” 38 M.R.S. § 483-A(1). Here, CMP
asks for such permission from the Department, and advances the supposed climate benefits of its
Project as one of the factors that the Department should consider. In weighing such climate factors,
the Legislature has also made clear that the Department should be cognizant of “[m]aximizing
involvement in interstate and regional initiatives and programs” and “[p]ursuing actions that
minimize deleterious effects, including those on persons of low income and moderate income, to
public health and the environment” using strategies that “[e]ncourage diversity, inclusion and
equity.” 38 M.R.S. § 577(3)(B) and (7)(B)&(E). The Department should therefore exercise its
discretion to condition any approval of this Project on CMP obtaining the necessary permissions
from the Innu.
B. Faithful Application of the UN Declaration Requires the Same Result
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In April 2008, Maine's state legislature passed a Joint Resolution in support of the UN
Declaration on the Rights of Indigenous Peoples. See H.P. 1681, 123rd Leg., 1st Spec. Sess. (Me.
2008). In November of 2010, Canada similarly lent its support and in December of 2010, the
United States fully endorsed the UN Declaration. The UN Declaration provides certain obligations
for States and their administrative agencies, including:


“States shall provide effective mechanisms for prevention of, and redress for … [a]ny
action which has the aim or effect of dispossessing [Indigenous peoples] of their lands,
territories or resources,” id. at Article 8;



“States shall consult and cooperate in good faith with the indigenous peoples concerned
through their own representative institutions in order to obtain their free, prior and
informed consent before adopting and implementing legislative or administrative
measures that may affect them” id. at Article 19;



“Indigenous peoples have the right to own, use, develop and control the lands,
territories and resources that they possess by reason of traditional ownership or other
traditional occupation or use, as well as those which they have otherwise acquired.
States shall give legal recognition and protection to these lands, territories and
resources.” Id. at Article 26;



“States shall undertake effective consultations with the indigenous peoples concerned,
through appropriate procedures and in particular through their representative
institutions, prior to using their lands or territories for military activities.” Id. at Article
28;



“States shall consult and cooperate in good faith with the indigenous peoples concerned
through their own representative institutions in order to obtain their free and informed
consent prior to the approval of any project affecting their lands or territories and other
resources, particularly in connection with the development, utilization or exploitation
of mineral, water or other resources.3. States shall provide effective mechanisms for
just and fair redress for any such activities, and appropriate measures shall be taken to
mitigate adverse environmental, economic, social, cultural or spiritual impacts.” Id. at
Article 32.

Separately and together, these provisions—each endorsed by the State of Maine—require that the
Department respect the rights of the Innu Nation and condition any project approval on CMP
obtaining such rights.
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VI. The Department Should Condition Any Permit on CMP and Hydro-Québec
Obtaining the Necessary Permissions From the Innu Nation
The Department has already shown a willingness to condition this proposed permit on CMP
obtaining the necessary permissions from Indigenous peoples. When CMP presented its original
project route to the Department, it included a lease over Passamaquoddy land that lacked the
requisite signature from the United States Secretary of the Interior (the “Secretary”). As a matter
of federal law, any lease over Indigenous territory in the United States is void without the approval
of the United States government, as trustee. See 25 U.S.C. § 415; 25 U.S.C § 1724(g)(3)(A). That
permission must be demonstrated by the signature of the Secretary. Recognizing that CMP had
failed to obtain the necessary permissions to cross Indigenous lands, the Department imposed
permit condition number 5 in its Draft Order, which states “Prior to the start of construction, the
applicant must submit to the Department a copy of the lease that includes the signature of a duly
authorized representative of the Bureau of Indian Affairs.” Draft Order at 106. The Department
should take the same approach with regard to the Innu Nation.
Thus, the Innu Nation respectfully requests that the Department impose a condition that
states: “Prior to the start of construction, the applicant must submit to the Department
documentation of permission to use Innu Territory that includes the signature of a duly authorized
representative of the Innu Nation.” Although CMP may argue that condition number 5 is now
unnecessary as a result of their proposed reroute around Passamaquoddy land, this changes nothing
about the above analysis—CMP and Hydro-Québec intend to use Innu territory to accomplish the
proposed project purpose. Accordingly, this requested condition is not only warranted by the
Department’s rules and ordinary practice, but is required if Maine, through the Department, is to
faithfully adhere to the requirements of the UN Declaration on the Rights of Indigenous Peoples.
Moreover, as demonstrated by Nalcor Energy’s engagement with the Innu —Nalcor Energy being
16

the provincial utility in the province of Newfoundland and Labrador which co-owns the CFGS
along with Hydro-Québec who agreed in 2011 to compensate the Innu of Labrador for its portion
of the damages the project has caused—the requested condition would bring CMP in line with the
practice of at least some Canadian provincial utilities.
VII.

Conclusion

The Project before the Department sources hydro-electric power derived from the
devastating destruction of the aboriginal homelands of the Innu Nation and the resources upon
which their livelihood and culture are based. The energy that would be passing through Maine to
Massachusetts as a result of the NECEC would come from waters that flow over the drowned
animals, destroyed lands, and disturbed burials of the Innu’s homeland. It is not clean energy. To
the contrary, it would flow at the cost of the Innu way of life. The Innu Nation therefore
respectfully asks the Department to account for this harsh reality as it entertains whether to permit
this Project, and to impose the condition of approval here requested by the Innu Nation.
Respectfully submitted this April 13, 2020 by
Drummond Woodsum
84 Marginal Way, Suite 600
Portland, ME 04101
(207) 772-1941
ksmith@dwmlaw.com
dkallin@dwmlaw.com

/s/ Kaighn Smith Jr.
/s/ David M. Kallin
Counsel for the Innu Nation

Olthuis, Kleer, Townshend LLP
Barristers & Solicitors
250 University Ave, 8th Floor
Toronto, ON M5H 3E5
PH: 416.981.9336
F: 416.981.9350
nkleer@oktlaw.com
sluk@oktlaw.com
mmcpherson@oktlaw.com
jbrown@oktlaw.com
www.oktlaw.com

Nancy J. Kleer
Senwung Luk
Matt McPherson
Julia Brown
Canadian Counsel for the Innu Nation
not admitted in Maine
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DECLARATION OF GREGORY RICH

STATE OF MAINE
DEPARTMENT OF ENVIRONMENTAL PROTECTION
and
STATE OF MAINE
LAND USE PLANNING COMMISSION
IN THE MATTER OF
CENTRAL MAINE POWER COMPANY
Application for Site Location of
Development Act permit and Natural Resources
Protection Act permit for the
New England Clean Energy Connect (“NECEC”)
L-27625-26- A-N
L-27625-TB-B-N
L-27625-2C-C-N
L-27625-VP-D-N
L-27625-IW-E-N
DECLARATION OF GREGORY RICH
I, Gregory Rich, of Natuashish in the Province of Newfoundland and Labrador, Canada,
declare and state as follows:
1. I am the Grand Chief of the Innu Nation Inc., which represents the interests of the Innu of
Labrador (the “Innu Nation”).
2. I have served in this capacity since 2017.
3. I submit this declaration in support of the public comments submitted by the Innu Nation
in the above matters.
4. I have personal knowledge of the facts stated herein or I have information that I believe
to be true upon which the facts stated herein are based.
The Innu of Labrador
5. The Innu of Labrador are an Indigenous people. In our language, Innu-aimun, the name
for our land is “Nitassinan”. Our people have lived in Nitassinan for thousands of years.
The Innu know this about ourselves, but this presence is also reflected in the
archaeological record of Nitassinan. Evidence of our ceremonies going back at least
6000 years has been found. Attached hereto as Exhibit A is one archaeological report
that outlines evidence of these ceremonies.
6. Our territory is a large land area in the east of the Quebec-Labrador Peninsula. Currently
our people are settled in the two communities of Sheshatshiu and Natuashish, now in the
Canadian Province of Newfoundland and Labrador. Attached hereto as Exhibit B is a
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map of Nitassinan, drawn from the Government of Canada’s Aboriginal and Treaty
Rights Information System.
7. The Innu of Labrador have never surrendered our Aboriginal rights in Nitassinan. We
are currently negotiating a modern treaty with the Governments of Canada and
Newfoundland and Labrador. The three parties reached an Agreement-in-Principle on
November 18, 2011.
8. The Innu of Labrador and our ancestors have always lived, used and protected the lands
and waters of our traditional and ancestral territories. We were and remain hunters with a
deep connection to the land. Prior to our forced settlement into communities in Labrador
in the 1950s, the Innu way of life involved travelling across Nitassinan in family groups
to hunt, fish, gather, and trade. This travel was central to our identity, since through our
travel we maintained our social and ceremonial connections with other Innu,
neighbouring peoples, and the land.
9. Our people used to come together for trade and cultural events at important gathering
places. One such gathering place was the Meshikamau Lake area, in the interior of
Labrador.
10. Meshikamau Lake was a place where several Innu travel routes extending across
Nitassinan converged. Innu families from different parts of the Quebec-Labrador
peninsula gathered there. The area was rich in fish and wildlife and was on the migration
path of two herds of Atiku (caribou), which are an integral part of our identity and
culture. Exhibit C is an academic article by Stephen Loring and others that outlines some
of this background.
11. Meshikamau is the location of Petshishkapushkau, an important spiritual site for my
people. Petshishkapushkau is a rocky hill and is said to be the mystical place of
residence of Anikapeu, the Toadman, an animal master of frogs and toads.
12. The Meshikamau area was also a place where we buried our dead.
13. Despite the forces of colonization, the Innu maintained our way of life in Nitassinan until
settler resource developers realized the richness of our lands and the colonial government
forced us to settle in communities, beginning in the 1950s. Since then, much of our land
has been seized for resource development. Until recently, we were not consulted about
this seizure of our land, nor were we compensated for the resource development projects’
destructive impacts on Nitassinan and our way of life.
14. The development of the Churchill Falls Hydroelectric project was one of the most
significant, destructive resource development projects to impact Nitassinan.
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Impacts of Churchill Falls Generating Station
15. Mista-Shipu, known in English as the Churchill River, is the longest river in Labrador
and was an important travel route for the Innu until the construction of the Churchill Falls
Generating Station (“CFGS”). It is one of the travel routes that led to Meshikamau.
16. Mista-Shipu had a significant waterfall just past Meshikamau called Patshetshuna. It is
known in English as Churchill Falls.
17. When the resource developers turned their attention to the riches of Nitassinan, they
looked at these Falls and saw them as a potential source of power generation. They gave
no consideration to whether the development of this power generation would impact the
Innu.
18. The Churchill Falls (Labrador) Co. (“CF(L) Co.”) began constructing CFGS in 1967.
Hydro-Québec became, and remains, one of two shareholders of CF(L) Co.
19. In 1971, flooding of interconnected waterways above Patshetshuna created a reservoir to
power CFGS. This flooding included Meshikamau and surrounding ecozones (highlands,
bogs, islands, forest, tundra), and it turned these lakes and lands into one large water
body, known as the Smallwood Reservoir.
20. The Innu were not consulted about this flooding, and we certainly did not consent to it.
We were not even told when the flooding would begin, or the degree to which the water
would rise. One of our elders, Pinute Ashini, has said that they expected the water level
rise at most to be like that caused by a beaver damming a river, and did not expect
anything of the scale or nature of the flooding that CFGS has caused. Attached as Exhibit
D are pages excerpted from a report prepared by Peter Armitage in 2011 regarding a
different hydroelectric project, which briefly outlines impacts of CFGS at pages 23-24.
21. The flooding was a terrible surprise to our people who found our land flooded, our
trapping and gathering in our traditional lands wiped out, our gear lost, and the graves of
our ancestors under water. Attached as Exhibit E is an inset of a map showing our travel
routes and campsites, on which a map of the flooding caused by CFGS was overlaid.
Attached as Exhibit F is an image of a small portion of the destruction caused by the
flooding.
22. The impact of CFGS on Nitassinan is immense. Countless lakes were flooded to create
the Smallwood Reservoir. The Reservoir covers an area of approximately 2,566 square
miles – larger than the state of Delaware. The catchment area of the CFGS is about the
size of the State of Maine. The generating capacity of CFGS is almost three times that of
the Hoover Dam. A map of the flooding drawn from Exhibit C is attached as Exhibit G.
23. The flooding destroyed the Meshikamau area’s waters and lands. It destroyed our use of
the area, and it also destroyed the habitats of animals living there. Our hunting and
trapping lands were inundated. Innu whose families had hunted in the region for
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generations lost their canoes, traps, Atiku-hide scrapers, and other tools that they stored
in caches along the river’s edges. Beaver in the headwater ponds froze to death because
of reduced water levels. Salmon spawning grounds were destroyed. Fish living in the
Reservoir have been poisoned with methylmercury. Atiku calving grounds and
waterfowl nesting areas were drowned.
24. We also lost the bones of our ancestors. Their burial grounds are now underwater.
Attached as Exhibit H are photos that show our burials disturbed and destroyed by the
flooding.
25. It would be difficult to overstate the profound anger, dismay and sadness that the Innu
feel about the flooding of the Meshikamau area, and the destruction CFGS has caused to
the plants and animals with whom we shared the lands and waters.

Churchill Falls Generating Station, Hydro-Québec, and the New England Clean Energy
Connect
26. Even though Hydro-Québec is only a minority shareholder in CF(L) Co., it is entitled to
“almost all the output” of CFGS, by virtue of a power contract that will remain in place at
least until 2041. Hydro-Quebec’s annual report lists CFGS as part of its generation
capacity. Attached as Exhibit I is Hydro-Québec’s 2019 Annual Report, and the
information I am citing can be found at pages 44, 93, 98, and 115.
27. Hydro-Québec’s 2019 Annual Report states that its net electricity sales is 208.3 TWh,
and that its exports amount to 33.7 TWh. This information can be found on page 2 of
Exhibit I.
28. We understand that between 1969 and 2016, Hydro-Québec was contractually entitled to
31.5 TWh of energy from CFGS. The amount of energy it is entitled to since 2016 is not
publicly available but it is likely to be a similar amount. This information can be found in
an excerpt of a 2019 Quebec Court of Appeal court case which I attach as Exhibit J. The
information is in note 53 at the end of the decision.
29. CFGS’s generated energy is equal to about one-sixth of Hydro-Québec’s total generated
energy, and almost equal to the entirety of the amount that Hydro-Québec exports.
30. In 2018, the Supreme Court of Canada, the highest court in Canada, described HydroQuébec’s contractual relationship with CFGS, first signed in 1969, as follows: “Nearly 50
years after the Contract was signed, there have been changes in the electricity market
whose effect is that the purchase price for electricity set in the Contract is well below
market prices. As a result, Hydro‑Québec sells electricity to third parties at current prices
while continuing to pay CFLCo the price agreed on in the Contract in 1969. This
generates substantial profits for Hydro‑Québec.” Attached as Exhibit K is an excerpt
from the judgement of the Supreme Court of Canada where this statement is found.
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31. The energy that would be passing through Maine and flowing to Massachusetts
consumers as a result of the NECEC would come from waters that continue to wash away
the bones of our ancestors, destroy our lands and the subsistence resources upon which
we depend for our cultural identity and our livelihoods – our very way of life.
Our attempts to seek redress
32. In 2011, Nalcor Energy (the provincial utility for the Province of Newfoundland and
Labador), and the Province of Newfoundland and Labrador entered into the Upper
Churchill Redress Agreement with our people. They acknowledged the profound impact
that the CFGS has had on our people and agreed to make reparations for the damage it
has caused us. Nalcor Energy is, along with Hydro-Québec, a co-owner of CFGS.
Attached as Exhibits L and M are press releases from the Province of Newfoundland and
Labrador regarding the signing of the Upper Churchill Redress Agreement, and the
ratification of this Agreement by our people.
33. Nalcor’s conduct, when they finally agreed that they needed to make these reparations as
they realized they needed to fundamentally change their relationship with the Innu Nation
in Labador, is very different from the irresponsible attitude we have experienced from
Hydro-Québec. Over the years, the Innu of Labrador have made repeated attempts to
meet with Hydro-Québec to discuss the impacts of CFGS on our people. Hydro-Québec
has only ignored us and treated us with disrespect. We have been extremely disappointed
in Hydro-Québec’s refusal to take responsibility for what they have done to our people
and our land.
34. I understand that in a similar way to how Hydro-Québec built CFGS, Hydro-Québec is
also working through a separate company to try to build the NECEC. As the people of
Maine consider whether to work with NECEC project, I can only hope that they
experience better treatment at the hands of Hydro-Québec than we have so far.

I declare under penalty of perjury that the foregoing is true and correct.

Dated:

April 9, 2020

Gregory Rich, Grand Chief
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