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INTRODUCTION 

Defendants have now admitted that: (1) they will be crossing lands 

owned by the Tribes without consent; (2) numerous harms are likely to 

occur, including to water resources; and (3) cultural resources are in the path 

of the Pipeline and will be impacted. Moreover, because the many harms 

admitted and identified in the Record of Decision (“ROD”), the Pipeline 

clearly affects the health, safety, and welfare of tribal members, and the 

Tribes have jurisdiction. The Tribes, therefore, are likely to succeed on the 

merits.   

In an attempt to evade this, Defendants shift to rejected legal 

arguments, such as the permit only pertains to the 1.2-mile section.  

Similarly, to compartmentalize the issue and evade full judicial review, 

Defendants argue that this Court can only look at the 1.2-mile section for 

harm for this motion. TransCanada even asserts the Tribes would have full 

access to their minerals even with a Pipeline running directly through them. 

None of these arguments are availing.  

The balance of hardships tips sharply in the Tribes’ favor for the simple 

reason that there is no way to un-ring this bell. TransCanada alone made the 

decision to outlay money for the Pipeline that was rejected twice and is 
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currently in litigation. They argue only financial delay; but there is no way 

to compensate for or replace lost cultural and sacred sites that are thousands 

of years old. And there is no way to render undrinkable water that serves 

the Tribes and one fifth of South Dakota drinkable again. One side of this 

equation will be irreparably harmed. 

The Tribes did not want to be in this position. After motions to dismiss 

were denied on December 20, 2019, they expected to move into expert 

discovery and the merits. Yet, TransCanada prematurely moved ahead, with 

the ROD conveniently being issued two days earlier. This created a time 

pressure that benefits them and harms the Tribes. They had no choice but to 

ask for relief sooner, otherwise the argument would have shifted to asking 

why the Tribes did not. In addition, a full administrative record is missing, 

expert reports are missing, complete maps are missing. An injunction should 

be issued until the court makes its decision on the merits.  

I. The Tribes Are Likely to Succeed on the Merits 

 The Tribes are obligated to protect the health and welfare of their 

members. In entering into Treaties that require their consent and require 

protection, the Tribes’ exercised their governmental obligation in protecting 

their members. The ROD and Environmental Impact Statements (“EIS”), 
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while faulty, see Doc. 137, at 22-32, foresee numerous impacts to the Tribes. 

The Pipeline will harm the Tribes water, cultural resources, minerals, fish 

and game, land, and their ability to govern. Docs. 120, at 18-23; 114, at 21-28. 

And now there is an unprecedented pandemic that threatens at-risk 

communities. The construction of man-camps near tribal communities will 

increase the likelihood that the pandemic will take hold.  

The Tribes claims are tied to two things: that the Tribes were promised 

that their consent would be obtained to cross their lands; and that the United 

States would protect their natural resources and people from all harms. 

These requirements are neither novel nor onerous and should have been 

undertaken from the beginning. See Treaty with the Sioux, arts. 2, 16, 15 Stat. 

635 (1868) (consent); U.S. Dep’t of Interior, Department of the Interior Policy on 

Consultation with Indian Tribes, available at 

https://www.doi.gov/sites/doi.gov/files/migrated/cobell/upload/FIN

AL-Departmental-tribal-consultation-policy.pdf (consultation is required 

for any activity that may have a direct effect on a tribe). The United States 

has failed to live up to its promises. Given the level of impacts aimed at the 

Tribes—crossing “Indian lands,” destroying cultural resources, crossing 
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their water, impacting their fish and game, and agreeing to abide by tribal 

law—it is not unreasonable to comply with their laws.  

 Fort Belknap has called COVID-19 “extremely dangerous” and a 

“threat to the health and well-being of the Tribe.” Fort Belknap Indian Cmty. 

Council R. 55-2020 (Mar. 16, 2020) (state of emergency), 

https://img1.wsimg.com/blobby/go/d94bfdb9-dd85-49bd-94c2-

4822ef04bf3b/downloads/55-2020%20-

%20Declaration%20of%20Emergency.pdf?ver=1584453493532. President 

Bordeaux stated that Rosebud has “a responsibility to protect our people” in 

declaring an emergency. Rosebud Sioux Tribe, Emergency Declaration: 

President Rodney Bordeaux, YouTube (Mar. 18, 2020), 

https://www.youtube.com/watch?v=GTAcTGvp2dM&feature=share&fbc

lid=IwAR0IXLLjRPUNTBXkvAxYcYRHFXkR1eYvWT0hLha-niK-

gym7BJgdg84I5EA.  

 Given the foreseeable impacts, it is not unreasonable to seek Rosebud’s 

consent and protect the Tribes. The Tribes are likely to succeed on the merits 

of their claims, and there are at least “serious questions going to the merits.” 

All. for the Wild Rockies v. Pena, 865 F.3d 1211, 1217 (9th Cir. 2017) (citations 

omitted).  
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A. The Treaties  
 

 The Tribes have shown the Treaties are to be interpreted favorably and 

that the Court must analyze the history of the Treaties to understand them. 

Docs. 137, at 17-22; 120, at 9-17; 111, at 17-25. Defendants have failed to 

acknowledge binding treaty precedent. See Herrera v. Wyoming, 139 S. Ct. 

1686 (2019); Wash. State Dep’t of Licensing v. Cougar Den, Inc., 139 S. Ct. 1000 

(2019); United States v. Washington, 853 F.3d 946 (9th Cir. 2017). It is clear that 

consent would be required to put a crude oil pipeline through “Indian 

lands,” 25 C.F.R. § 211.3, and that it would be a depredation. The Treaties 

require government-to-government consultations to discuss these harms 

(not just cultural resource harms) and what the United States is doing to 

protect against them. Interior policy requires as much. Interior Policy on 

Consultation with Tribes, supra.  

 Instead of looking to the history, Defendants rely on common law 

breach of trust cases, such as Gros Ventre v. United States, 469 F.3d 801 (9th 

Cir. 2006), which are distinguishable from treaty cases. See also Morongo Band 

of Mission Indians v. FAA, 161 F.3d 569, 574 (9th Cir. 1998) (“trust” case); 

Okanogan Highlands All. v. Williams, 236 F.3d 468, 470 (9th Cir. 2000) (same). 

The Pipeline admittedly crosses Rosebud mineral estates, which are “Indian 
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lands,” Doc. 114, at 6-7; therefore, Gros Ventre does not control. Doc. 137, at 

18-19.  

 Defendants assert they can violate the treaties only if they violate 

“applicable environmental laws.” Doc. 109, at 19. But to determine their 

obligations, the Court must look to the history of the Treaties and interpret 

them to the Tribes’ benefit. Defendants’ argument would equate the United 

States’ “distinctive obligation of trust,” Seminole Nation v. United States, 316 

U.S. 286, 296 (1942), with general laws. The Tribes bargained for more than 

to be treated as all citizens. Doc. 137, at 20-21.  

 The Treaties and “various federal statues aimed at protecting Indian 

cultural resources, located both on Indian land and public land, demonstrate 

the government’s comprehensive responsibility to protect those resources 

and[] thereby establish a fiduciary duty.” Quechan Indian Tribe v. United 

States, 535 F. Supp. 3d 1072, 1109 (S.D. Cal. 2008). Defendants’ attempts to 

shift their obligation onto the Tribes is unavailing. Simply citing a litany of 

contacts with the Tribes without any discussion or context does not establish 

that Defendants fulfilled this obligation or adequately consulted. See 

Quechan Tribe of Fort Yuma Indian Reservation v. U.S. Dep’t of Interior, 755 F. 

Supp. 2d 1104, 1108-20 (S.D. Ca. 2010). Furthermore, Defendants are in sole 
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position of the administrative record and have not filed it with the Court, 

making it impossible to respond to and evaluate their assertions. 

 The history of the Treaties shows that, in this instance, with all of the 

foreseen harms to the tribes, a crude oil pipeline is a depredation that 

requires the United States to protect the Tribes and seek Rosebud’s consent. 

Doc. 115-3, at 20-21.  

B. Tribal Jurisdiction 

 The presumption of tribal jurisdiction over Indian land can generally 

be defeated only by an express provision in a Treaty or statute.1 Window Rock 

Unified Sch. Dist. v. Reeves, 861 F.3d 894, 899-900 (9th Cir. 2017). TransCanada 

has pointed to no such statute or Treaty. 

 TransCanada fails to recognize key facts, such as it admitted it would 

cross Indian lands (mineral estates). This is dispositive because Tribes 

maintain jurisdiction over their lands. See Docs. 114, at 28-32; 139-2 (crosses 

                                                           
1 Allotments and other lands within Rosebud’s original reservation are still 
reservation lands, and lands over which Rosebud has jurisdiction. Accord 
Rosebud Sioux Tribe v. Kneip, 430 U.S. 584, 615, n.48 (1977) (allotted lands are 
Indian Country); Yankton Sioux Tribe v. Podhradsky, 606 F.3d 994, 1006, 1011 
(8th Cir. 2010) (tribes have jurisdiction over allotments, which are still part 
of the reservation and thus Indian Country). 
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mineral estates). Rosebud also has jurisdiction because the Pipeline would 

have a disastrous effect on its health and welfare. Doc. 114, at 33.  

 To minimize the effects of the Pipeline, Defendants wrongly focus on 

its footprint. But, as previously explained, Doc. 114, at 8, this is flawed. The 

area of potential effects (“APE”) is 300 feet.  Id. And a spill would cover 1,200 

to 5,000 feet from the release point on the surface and down into the minerals 

below, which would be on tribal land. Docs. 114, at 10; 137, at 26 (Pipeline 

within 200 feet of land);  139-2 at 5 (Pipeline is 140 feet from land).2 The Tribes 

have maintained the surveys are flawed because they do not consider the 

spill zone and APE. Doc. 111, at 7-9. Thus, they misrepresent their impact 

and harms. Further, TransCanada has not provided the maps to the Tribes 

so that they may conduct their own survey. Id. at 9-10.  

 There will be harms to the water to which the Tribes have reserved 

rights, Docs. 120, at 21-22; 115-1, at 12-14; to cultural resources and minerals, 

Doc. 120, at 18-19; and to communities, women, and children from the man-

                                                           
2 President Bordeaux and Paula Antione’s statements are not to the contrary. 
See Docs. 126-3, at 13 (noting she could put her hand on the Pipeline if on 
tribal land and it would directly “affect” land), 15 (construction would affect 
tribal land); 126-4, at 13 (crosses treaty territory), 18-19 (construction would 
impact tribal land), 40 (pipeline will cross minerals). 
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camps and the pandemic. Doc. 137 at 2-31. Given these impacts, and that 

TransCanada has agreed to follow tribal law, the Tribes have jurisdiction. 

Elliot v. White Mountain Apache Tribal Ct., 566 F.3d 842, 850 (9th Cir. 2009); 

FMC Corp. v. Shoshone-Bannock Tribes, 942 F.3d 916 (9th Cir. 2019); Rincon 

Mushroom Corp. v. Mazzetti, No. 09cv2330, 2017 WL 3174509, at *7-8 (S.D. Cal. 

July 26, 2017). To the extent TransCanada’s conduct occurs off tribal lands, 

its effects are directed onto tribal lands, providing the Tribes with 

jurisdiction. Accord Wisconsin v. EPA, 266 F.3d 741, 749 (7th Cir. 2001); 

Montana v. EPA, 137 F.3d 1135, 1141 (9th Cir. 1998); Sprint Commc’ns Co. v. 

Wynne, 121 F. Supp. 3d 893, 899-902 (D. S.D. 2015). 

C. Mineral Claims  

 Defendants rely on the Indian Right of Way Act to assert there is no 

claim, but the Tribes agree those requirements apply to surface estates. 25 

C.F.R. § 169.2. However, the Tribes do not have the maps to conduct their 

own survey, Doc. 111, at 9, and the United States did not review the “corner 

evidence and methods utilized” by TransCanada. Doc. 139-2, at 10. Because 

the APE and spill zone cross surface estates, a right-of-way is required. 25 

C.F.R. § 169.2 (right-of-way required “to go over or across tribal land” 

(emphasis added)). Paradigm Energy Partners v. Fox is inapplicable because 

Case 4:18-cv-00118-BMM   Document 142   Filed 03/23/20   Page 10 of 20



10 

the tribe there gave permission to cross the surface estate. No. 1:16-CV-304, 

2016 WL 9496588, at *4 (D.N.D. Sept. 13, 2016). Likewise, Pardigm did not 

deal with mining, trespass, or unlawful interference.  

 Here, TransCanada will trench, remove, and use the mineral estate as 

backfill and padding, which is mining. Doc. 114, at 27. TransCanada admits 

that there is a lot of “shale” and they have to dig through “clayey soils.” Doc. 

126-6 ¶¶ 4-5. Shale “is a fine-grained sedimentary rock that forms from the 

compaction of silty and clay-sized mineral particles[.]” Id. Minerals include 

“clay” and “silt.” 25 C.F.R. § 211.3. The United States has a “responsibility to 

protect the Tribes’ mineral estate[,]” which includes “the duty to prevent 

mineral trespass.” Shoshone Indian Tribe of Wind River Reservation v. United 

States, 52 Fed. Cl. 614, 628 (2002) (citation omitted). Defendants assert mining 

will not occur because the minerals will be replaced. But after the minerals 

are removed, they are run “through large machines that screen out cobble 

and rock,” Doc. 126-6 ¶ 8, and then used as padding and to prevent 

subsidence. Doc. 114, at 27. This is mining.   

TransCanada argues it would not “remove” 5,000 cubic yards. But, this 

is specious given the Pipeline crosses at least 5,100 feet of mineral estate. Doc. 

139-2 ¶¶ 7 (crosses 2,100 feet), 19 (crosses 3,000 feet). At eight feet deep and 
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five feet wide, that would translate to roughly 7,555 cubic yards. And mining 

does not require “removal.” United States v. Osage Wind, LLC, 871 F.3d 1078, 

1092 (10th Cir. 2017). At minimum, there are serious questions going to the 

merits.  

Defendants assert the Tribes cannot seek a declaratory judgment that 

the Pipeline through their mineral estate would extract, sever, injure, or 

remove Rosebud’s “mineral materials.” 43 C.F.R. § 9239.0-7; Doc. 127, at 16. 

Defendants prefer to wait until harm occurs. But the Tribes can seek to 

prevent this foreseeable harm in the first instance and obtain a declaratory 

judgment that this is a trespass. Utilizing the mineral estate through 

trenching, and as padding and backfill would extract, sever, injure, or 

remove Rosebud’s minerals, which is a trespass, and Rosebud seeks such a 

declaration.  

  Further, placing the Pipeline through Rosebud’s mineral estate 

unlawfully interferes with the minerals. Doc. 114, at 25-26. The Pipeline will 

be in place for at least fifty years. Should Rosebud need to utilize those 

minerals, it could not just dig underneath the Pipeline making it unstable. 

D. Standing, Ultra Vires, Agency Action  
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The Tribes have extensively briefed standing. Doc. 137, at 4-12. This 

boils down to causation, as the harms are undisputed. Without the 2019 

Permit and Agency Action3 there can be no Pipeline. Id. Thus, the 2019 

Permit and Interior’s actions are a cause of injury. See WildEarth Guardians v. 

U.S. Dep't of Agric., 795 F.3d 1148, 1157 (9th Cir. 2015). 

The Tribes also briefed why the President lacks authority to issue the 

2019 Permit. Doc. 99, at 18-49. Defendants then assert the Tribes cannot sue 

the President. This Court has rejected this argument, denying Defendants’ 

motions to dismiss and allowing the claims to proceed. Doc. 92. Indeed, 

sovereign immunity does not apply to suites alleging unconstitutional 

actions. Swan v. Clinton, 100 F.3d 973, 981 (D.C. Cir. 1996).  

Defendants argue that there is no cause of action. Yet, the lack of a 

“cause of action is [not] per se a bar to judicial review.” U.S. Chamber of 

Commerce v. Reich, 74 F.3d 1322, 1328 (D.C. Cir. 1996) (citation omitted). 

Courts routinely allow claims to proceed without requiring a cause of action. 

In Free Enterprise Fund v. Public Company Accounting Oversight Board, the 

Supreme Court rejected the argument that the Constitution did not provide 

                                                           
3 Defendants argue there is no “agency action”; but, we know that there is. 
Doc. 137 at 22.  
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the plaintiffs an implied cause of action to pursue their constitutional claims. 

561 U.S. 477, 491 n.2 (2010); accord Comm. on Judiciary v. Miers, 558 F. Supp. 

2d 53, 81 (D.D.C. 2008) (“But where the Constitution is the source of the right 

violated, no other source of a right—or independent cause of action—need 

be identified.”).  

Defendants complain that “this is not ‘a proper case’” to proceed. But 

this is precisely the case. The Tribes’ constitutional and treaty claims raise 

fundamental separation of powers questions. This is the very type of claim 

where an independent cause of action is not necessary. Free Enter., 561 U.S. 

at 491 n.2.  

Defendants further argue the Tribes lack cannot seek a remedy courts 

at equity would have been unable to provide. This argument is meritless. 

The Tribes seek a declaration that the 2019 Permit is unconstitutional and 

ultra vires and an appropriate injunction. This Court has already held that it 

“can review President Trump’s action for lawfulness and enjoin his action if 

it were determined that President Trump acted unlawfully[.]” Doc. 92, at 13 

(emphasis added). Where the President exceeds his authority, it is the courts’ 

constitutional responsibility to resolve the dispute. Indigenous Envtl. Network 

Case 4:18-cv-00118-BMM   Document 142   Filed 03/23/20   Page 14 of 20



14 

v. Trump, No. CV-19-28-GF-BMM, 2019 WL 7421955, at *8 (D. Mont. Dec. 20, 

2019). 

The Tribes do not need to identify and independent cause of action, 

other than the Constitution itself, to pursue their claims.  

II. Balance of Equities/Public Interest 

 Defendants make no attempt to justify the assertion that the balance of 

equities and public interest weigh against an injunction. Without citation to 

any evidence or precedent, they simply repeat their legal arguments. 

TransCanada argues their own decisions to outlay costs mean it is entitled 

to continue. As this is a well-worn tactic, there is ample precedent rejecting 

this as a basis for denying an injunction. 

 TransCanada’s only argument on this score is that it has spent a 

significant amount of money.  Doc. 126, at 30-32. The Tribes set out in their 

opening brief the relevant precedent, but TransCanada has failed to address 

these cases. Doc. 120, at 32-37. They only cite Alaska Survival v. STB, 704 F.3d 

615 (9th Cir. 2012). This case is inapplicable. In Alaska Survival, the court 

lifted a stay because it ruled on the merits while also determining the project 

“was funded largely by taxpayer dollars” and increased costs harmed the 

public. Id. at 616. Merits have not been decided here—this is at the core of 

Case 4:18-cv-00118-BMM   Document 142   Filed 03/23/20   Page 15 of 20



15 

the Tribes’ motion—and the Pipeline is not taxpayer-funded. TransCanada 

offers no other support. 

 Balancing the equities often involves environmental or cultural harms 

on one side and economic harms on the other.  In League of Wilderness 

Defenders v. Connaughton, the court granted an injunction “because the harms 

[plaintiffs] face are permanent, while the intervenors face temporary delay.” 

752 F.3d 755, 765 (9th Cir. 2014). In Save Our Sonoran, Inc. v. Flowers, the court 

observed, “The Supreme Court has recognized that ‘environmental injury, 

by its nature, can seldom be adequately remedied by money damages and is 

often permanent or at least of long duration, i.e., irreparable.’” 408 F.3d 1113, 

1125 (9th Cir. 2005) (citation omitted). This principle applies not just to 

environmental injury, but also injury to cultural resources. See Quechan Tribe, 

755 F. Supp. 2d at 1121. 

 The reason is clear. Water rendered toxic cannot be replaced; cultural 

resources and sacred places destroyed cannot be replaced; treaty protections 

violated cannot be replaced. There is no amount of money that can remedy 

the destruction of these resources. These harms are irreparable.  

These kinds of harms are not outweighed by delay or economic harms. 

Doc. 120, at 35. When balancing the equities, courts should consider “only 

Case 4:18-cv-00118-BMM   Document 142   Filed 03/23/20   Page 16 of 20



16 

the portion of the harm that would occur while the preliminary injunction is 

in place, and proportionally diminish total harms to reflect only the time 

when a preliminary injunction would be in place.” Wilderness Defenders, 752 

F.3d at 765. The Tribes have requested an injunction until the Court renders 

a decision on the merits; therefore, that is the relevant time period. Courts 

often grant injunctions in these circumstances, especially where the 

economic interests are only delayed, not foregone. See id. at 765-67.   

 To allow destruction while the merits are pending rewards 

TransCanada for its own risks, and shifts the entire burden onto the Tribes.  

This is not and cannot be the rule.  

RESPECTFULLY SUBMITTED this 23rd day of March, 2020.  
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