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INTRODUCTION 

TransCanada Keystone Pipeline, LP and TC Energy Corporation (“TC 

Energy”) submit this brief in opposition to Plaintiffs’ motion for partial summary 

judgment, and in support of TC Energy’s motion for summary judgment on 

Plaintiffs’ claims (1) that the 2019 Permit is unconstitutional because the President 

had no authority to issue it; (2) that construction of Keystone XL is unlawful 

“mining” or a trespass on Rosebud’s interest in the mineral estate underlying a few 

parcels of land on the pipeline right-of-way in Tripp County, South Dakota; and 

(3) that Rosebud’s interest in the reserved minerals gives it jurisdiction to regulate 

and block construction of the Project. Summary judgment should be granted to TC 

Energy on each of these claims. 

Plaintiffs’ constitutional claim fails as a matter of law. Their assertion that 

Congress has not acquiesced in the President’s unilateral granting of permits for 

cross-border oil pipelines is flatly inconsistent with a 50-year historical record 

during which Presidents from Woodrow Wilson to Lyndon Johnson did precisely 

that. 

Plaintiffs’ mining claims also fail because construction of a pipeline, even a 

buried one like Keystone XL, is not “mining.” Nor is it a trespass on the mineral 

estate. The excavated material is returned, unused, to the trench after the pipe is 

laid, and the land is restored to its previous condition.  
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Finally, Plaintiffs have no tribal jurisdiction to regulate or block construction 

of Keystone XL because the pipeline will be constructed on private, state and 

federal land. Plaintiffs spend pages alleging that the President and other Federal 

Defendants have failed to respect their sovereignty and tribal jurisdiction. But it is 

Plaintiffs that are seeking to expand their authority in two areas. First, their 

overbroad treaty interpretation, which the Ninth Circuit has previously rejected, 

would give them rights over ancestral lands throughout Montana and South Dakota 

that are privately owned and have been under the jurisdiction of the states or 

federal government for the last century. Second, their unprecedented claim that 

pipeline construction is mining and a trespass on an underlying mineral estate 

would empower the tribes to strip private owners of the corresponding surface 

estates of the ability to engage in a great deal of economic activity. Plaintiffs have 

no legal right to such relief, and summary judgment should be entered in favor of 

TC Energy and the Federal Defendants. 

STATEMENT OF FACTS 

A. Keystone XL Pipeline 

Keystone XL will cross the U.S. border near Morgan, Montana, and 

continue for approximately 882 miles to Steele City, Nebraska, where it will 
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connect to the existing Keystone pipeline system.1 In anticipation of being able to 

construct the Project, TC Energy has acquired fee simple interests in land for the 

pumping stations. Cummings Decl., Dkt. 98-3, ¶ 3. TC Energy has also acquired 

easements that confer a permanent easement and right of entry over land where the 

pipeline facilities will be located and a temporary easement and right of entry for 

temporary work spaces needed during construction. Id.; see also 2014 FSEIS at 

2.1-19 (Figure 2.1.2-1) (depicting typical 110-foot-wide temporary construction 

right-of-way that is later reduced to a 50-foot-wide permanent right-of-way 

following construction).2 TC Energy has also entered some standalone agreements 

with landowners for temporary access roads or additional temporary work spaces 

during construction. Cummings Decl. ¶ 6. Some of these easements or agreements 

are on privately owned land where the landowner granted TC Energy permission to 

build the pipeline, but Rosebud holds some interest in the mineral estate that the 

United States reserved in trust for specific Indian allottees when the tracts were 

 
1 U.S. Dep’t of State, Final Supplemental Environmental Impact Statement for the 
Keystone XL Project, S-1 (Dec. 2019) (“2019 Final SEIS”), https://cdxnodengn.
epa.gov/cdx-enepa-II/public/action/eis/details?eisId=286595 

2 After construction, TC Energy is required to restore the right-of-way consistent 
with TC Energy’s permits, the terms of the easement agreements, and the Keystone 
Construction, Mitigation, and Reclamation Plan. See 2014 FSEIS at 2.1-18; 2019 
Final SEIS at 2-10-2-11, 3.1-1 
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patented decades ago. See Antoine Decl., Dkt. 112-4, ¶¶ 17-19, 24-25; Hofer Decl., 

Dkt. 98-5, ¶ 8; Second Declaration of Amy Hofer, Dkt. 126-1, ¶¶ 5-6.¶3 

Plaintiffs also claim that the “Pipeline corridor” will cross surface estates 

owned by Rosebud. Dkt. 114 at 8. The evidence shows that they are mistaken. The 

declarations submitted with TC Energy’s opposition to Plaintiffs motion for a 

preliminary injunction establish that, with the exception of the federal land that is 

owned by the United States and covered by the right-of-way granted by the Bureau 

of Land Management (“BLM”), all of TC Energy’s easements and rights-of-way in 

Montana and South Dakota are on property that was owned by private landowners 

or the State at the time TC Energy acquired them. Cummings Decl. ¶¶ 4-5; Hofer 

Decl. ¶ 7; Fowlds Decl., Dkt 98-6, ¶ 11; Second Declaration of Brian Fowlds, Dkt. 

126-2, ¶ 4; see also U.S. Dep’t of the Interior, Bureau of Land Mgmt;, Record of 

Decision, Keystone XL Pipeline Project Decision to Grant Right-of-way and 

Temporary Use Permit on Federally-Administered Land (Jan. 22, 2020), 

https://eplanning.blm.gov/epl-front-office/projects/nepa/1503435/2001

1555/250015801/Keystone_ROD_Signed.pdf (granting right-of-way). Although 

 
3 The title documents in the Office of the Register of Deeds in Tripp County, South 
Dakota show that the United States reserved these mineral estates for specific 
Indian allottees. See Hofer Decl. ¶ 8; Second Hofer Decl. ¶¶ 5-6. However, 
Rosebud has submitted BIA records showing that the tribe now holds some 
beneficial interest in these reserved mineral estates. See Antoine Decl. ¶¶ 17-19, 
24-25. 
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some of TC Energy’s land, easements or standalone agreements for additional 

temporary spaces or access roads may be on land in South Dakota that was part of 

the Great Sioux Reservation in the 1870s or on land in Montana where the Fort 

Belknap’s ancestors once lived, Dkt. 114 at 2-5, none is within the current 

boundaries of the Fort Belknap Reservation or the Rosebud Sioux Reservation, 

Cummings Decl. ¶¶ 4-5; see also Exhibit 1 at 11:9-14 (sworn testimony of Ben 

Rhodd, the Tribal Historic Preservation Officer for the Rosebud Sioux Tribe, who 

testified during a hearing in South Dakota that the “Keystone Pipeline traverses 

over what we call our homeland,” which he admitted is “outside of the Rosebud 

reservation”).  

Plaintiffs say that the surveys TC Energy has submitted are “fundamentally 

flawed” and the Court should not credit the survey drawings that demonstrate that 

the Keystone XL pipeline easements and temporary work space will be adjacent to, 

but not cross on, any of the land in Tripp County, South Dakota where Rosebud 

has an interest in the surface estate. Dkt. 114 at 7-9. The surveys were conducted 

by a licensed surveyor who conducted them in accordance with the laws of South 

Dakota, which require that the “resurvey and subdivision of lands by all surveyors 

shall be in all respects according to the laws of the United States and the 

instructions issued by the officers thereof in charge of the public land surveys.” 

S.D. Codified Laws § 43-18-6; see Second Fowlds Decl. ¶ 7. Plaintiffs’ suggestion 
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that TC Energy failed to submit a special “cadastral survey” is unfounded. 

According to BLM, the word “cadastral” is derived from “cadastre,” which means 

“a public record, survey, or map of the value, extent, and ownership of land as a 

basis of taxation.” See Bureau of Land Management, Cadastral Survey, 

https://www.blm.gov/programs/lands-and-realty/cadastral-survey. The survey 

conducted by TC Energy’s surveyor is a cadastral survey that involved the same 

methodologies described by BLM: inspection of public records, location and/or 

reconstruction of corner monuments on the ground, and establishment or recreation 

of boundary lines. Second Fowlds Decl. ¶¶ 8-12. 

Moreover, his conclusion that the pipeline is near, not on, tribal land is 

supported by sworn testimony of Rosebud officials, including Paula Antoine, the 

Director of the Sicangu Oyate Land Office for the Rosebud Sioux Tribe who 

provided the declaration that Plaintiffs use to dispute the accuracy of those surveys. 

Dkt. 112-4. In her declaration in this case, Ms. Antoine claims that she has seen 

maps indicating that the Keystone XL pipeline will “impact” Rosebud surface 

estates. Id. ¶¶ 11, 29. Plaintiffs, in turn, cite that declaration as evidence that “the 

Pipeline corridor would cross Rosebud surface … estates.” Dkt. 114 at 8 (citing 

Plaintiffs’ Statement of Undisputed Fact, Dkt. 115, ¶ 6, which in turns cites Ms. 

Antoine’s declaration). But in a recent hearing on TC Energy’s application for a 

permit to draw water from the White River for the construction of Keystone XL, 
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Ms. Antoine was asked to describe “the proximity of the pipe itself and the 

construction of the pipeline right-of-way” in Tripp County to “tribal lands or 

allotted lands” and she replied: “It gets very close.” Dkt. 126-3 at 12:24-13:5; see 

also id. at 13:15-21 (agreeing that it is “a fair summary” of her testimony that the 

pipeline is “directly abutting and affecting tribal land”). At the same hearing, the 

President of the Rosebud Sioux Tribe similarly testified that he is “familiar with 

the route of Keystone” and the pipeline gets “[v]ery close” to tribal land. Dkt. 126-

4 at 17:11-15; see also id. at 17:18-20 (pipeline “comes right by tribal lands” 

southwest of Presho); id. at 18: (“very close to some trust acreage” in the Winner 

Ideal Indian community). He further testified that it is “that proximity” “between 

the pipeline and [his] tribe’s lands” that forms “the basis for [his] testimony that 

the Keystone XL Pipeline violates the 1868 and 1851 Fort Laramie Treaties.” Id. at 

18:9-14.  

B. Pipeline Construction  

Construction of Keystone XL will require excavating a trench 7-8 feet deep 

and 4-5 feet wide. 2014 FSEIS at 2.1-50. In places where the bedrock is within 7-8 

feet of the surface, excavation will require removal of bedrock. The bedrock in 

Tripp County is made up of shale. Declaration of L.A. “Buster” Gray, III, Dkt. 

126-6, ¶¶ 4-5. Shale is a fine-grained sedimentary rock that forms from the 

compaction of silty and clay-sized mineral particles that we commonly call “mud.” 
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Id. Shale can be excavated conventionally through the use of backhoes and 

trenching machines; blasting is not needed. Id. ¶¶ 4, 7.  

The soil and any bedrock will be removed in layers so it can be placed back 

in the trench in its original position after the pipeline is installed. 2014 FSEIS at 

2.1-50, 2.1-52. But to prevent damage to the pipe and its corrosion coating, sharp 

objects such as cobble or rock are separated from the soil before it is returned to 

the trench after the pipe is installed. Gray Decl. ¶ 8.  

ARGUMENT 

I. The 2019 Permit Is Not Unconstitutional 

Although Plaintiffs argue that the President has no independent or inherent 

authority to issue permits for cross-border oil pipeline facilities, Dkt. 114 at 11-15, 

they ultimately acknowledge that he can do so if “Congress has … acquiesced in 

his exercise of authority, id. at 15. Plaintiffs further recognize that acquiescence is 

determined on the basis of “the undisputed facts.” Id. at 11, 19. Yet, in claiming 

that Congress has not acquiesced in Presidents unilaterally issuing permits for 

cross-border oil pipeline facilities, Plaintiffs misstate the historical record, claiming 

that such actions are “unprecedented,” id. at 16 (quoting Medellin v. Texas, 552 

U.S. 491, 532 (2008)), and that it would “threaten[] the separation of powers” for 

this Court to consider historical evidence contradicting that inaccurate claim, id. at 
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17. Plaintiffs’ arguments for ignoring a half century of presidential practice are 

groundless. 

Presidents have issued permits for cross-border pipeline facilities since at 

least 1918 and, for 50 years, they did so unilaterally. President Wilson signed two 

such permits, which stated that “[t]he President hereby authorizes” or “hereby 

grants authority for” construction of an oil pipeline after “having duly considered 

the application ….  Exhibits 2 & 3 (emphasis added). Similarly, Presidents 

Kennedy and Johnson signed permits stating that, “[b]y virtue of the authority 

vested in me as President … permission is hereby granted” for oil pipeline 

construction. Exhibits 4, 5, 6 & 7. None of these permits states that it was issued 

only after the President consulted with State or any other agency, much less that it 

was issued by an agency after a multi-agency consultation process. Indeed, the title 

of E.O. 11423—“Providing for the performance of certain functions heretofore 

performed by the President,” E.O. 11423, 33 Fed. Reg. 11,741 (Aug. 20, 1968) 

(emphasis added)—confirms that, in 1968, President Johnson delegated to State 

tasks that Presidents had previously performed themselves. 

The historical record thus demonstrates that the only “systematic unbroken, 

executive practice, long pursued to the knowledge of Congress and never before 

questioned.” Dames & Moore v. Regan, 453 U.S. 654, 686 (1981) (quoting 

Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 610-11 (Frankfurter, J., 
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concurring)), is one in which an executive branch official grants permits for cross-

border oil pipeline facilities. The particular officials who granted such permits, and 

the particular procedures used to do so, have varied since 1918, and thus cannot be 

considered part of an “unbroken” practice.  

Plaintiffs argue that “Congressional acquiescence can only be inferred when 

there is ‘overwhelming evidence’ that Congress explicitly considered the precise 

issue’ presented to the court.” Dkt. 114 at 17-18 (quoting Morales-Izquierdo v. 

Gonzales, 486 F.3d 484 (9th Cir. 2007), quoting Solid Waste Agency of N. Cook 

Cty. v. U.S. Army Corps of Eng’rs, 531 U.S. 159, 169 n.5 (2001)) (emphasis 

Plaintiffs’). Plaintiffs imply that this standard can only be met by Presidential 

practice since 1968. But the standard they invoke is inapplicable here. It addresses 

the showing required to establish “congressional acquiescence to administrative 

interpretations of a statute,” Solid Waste Agency, 531 U.S. at 169 (emphasis 

added)—a far more stringent test because it relies on disfavored subsequent 

legislative history to discern the meaning of a statute passed by a different 

Congress. See id. (discussing the “considerably attenuated” relationship between 

the enacting Congress and the subsequent Congress acquiescing in agency’s 

interpretation). 

The standard for acquiescence in Presidential assertions of power is simply 

whether Congress has acquiesced “in conduct of the sort engaged in by the 

Case 4:18-cv-00118-BMM   Document 134   Filed 03/18/20   Page 14 of 29



11 

President.” Dames & Moore, 453 U.S. at 678-79 (emphasis added). Congress has 

acquiesced both in Presidents issuing permits for oil pipelines themselves and 

doing so through the State Department pursuant to an inter-agency process. There 

is no basis for concluding that, by acquiescing in the latter, more recent 

Presidential practice, Congress somehow impliedly barred the President from 

engaging in the same conduct that other Presidents previously engaged in and 

Congress itself previously acquiesced in.4 This is particularly true where, as in 

Dames & Moore itself, Congress has “not disapproved of the” President’s action. 

Id. at 687. 

Indeed, other congressional actions also contradict Plaintiffs’ claims that 

Congress has acquiesced only to the process whereby Presidential Permits are 

issued after an inter-agency consultative process. As Plaintiffs note, Dkt. 114 at 16, 

Congress was aware of E.O. 11423—the very source of the process that they now 

claim is binding—yet, when Congress replaced the part of that Order that 

addressed international bridges, it did not mandate that the President issue permits 

either through an agency or after any inter-agency process. To the contrary, it 

provided that the President had to approve such bridges and that, “[i]n the course 

4 This is not a situation, therefore, where the Court is being asked “to extend the 
President’s . . . authority beyond ‘the narrow set of circumstances’ defined by the 
‘systematic, unbroken, executive practice.’” Dkt. 99 at 37 (quoting Bank Markazi 
v. Peterson, 136 S. Ct. 1310, 1338 (2016) (Roberts, C.J., dissenting) (quoting
Medellín, 552 U.S. at 531). 
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of determining whether to grant such approval, the President shall secure the 

advice and recommendations of (1) the United States section of the International 

Boundary and Water Commission, United States and Mexico [for bridges 

connecting those countries], and (2) the heads of such departments and agencies of 

the Federal Government as he deems appropriate to determine the necessity for 

such bridge.” 33 U.S.C. § 535b (emphasis added). 

Moreover, as TC Energy has explained at length, the Temporary Payroll Tax 

Cut Continuation Act of 2011, Pub. L. No. 112-78, tit. V, 125 Stat. 1280 (the 

“2011 Temporary Act”) does not demonstrate that Congress acquiesced only in the 

permitting process set forth in E.O. 11423 or E.O. 13337. See Dkt. 95 at 7-23. 

Indeed, the only provision in that statute that mentioned either of these Executive 

Orders bluntly directed the President, acting through State, to grant a permit for 

Keystone XL. 2011 Temporary Act § 501(a), 125 Stat. at 1289. Yet another 

provision provided that, if the President failed to act within 60 days, the permit 

would “be in effect by operation of law.” Id. § 501(b)(3), 125 Stat. at 1290. This 

provision did not mention E.O. 13337 at all, much less make it a precondition of 

the permit’s effectiveness. And the provision requiring the President to notify 

Congress if he decided that a permit for Keystone XL would not be in the national 

interest did not mention E.O. 13337. See id. § 501(b)(2), 125 Stat. at 1290.  
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Collectively, these provisions demonstrate that Congress believed a permit 

for Keystone XL was in the national interest and it sought to force President 

Obama to promptly grant a permit or explain why he would not. Far from limiting 

its acquiescence to permits issued in compliance with E.O. 13337, the 2011 

Temporary Act was a temporary measure designed to override the E.O. 13337 

process with respect to Keystone XL. Indeed, opponents of an earlier version of the 

measure that was included in 2011 Temporary Act, see 157 Cong. Rec. 12042 

(daily ed. July 26, 2011) H.R. 1938, the North American-Made Energy Security 

Act (Sec. 3. Expedited Approval Process), objected that Congress was “overriding” 

the Executive Order.5  

And four years later, Congress passed the Keystone XL Pipeline Approval 

Act of 2015, which, but for the President’s veto, would have done precisely that. 

Thus, the import of Congress’s actions is clear. In 2011, it tried to force the 

5 See 157 Cong. Rec. 12032 (daily ed. July 26, 2011) (the permitting process “was 
established by Executive orders issued by President Johnson and President George 
W. Bush . . . . The bill overrides the Executive orders and other Federal law, it 
short-circuits the decisionmaking process”) (statement of Rep. Waxman); 157 
Cong. Rec. 19906 (daily ed. Dec. 13, 2011) (stating, with respect to the provision 
that was included in the 2011 Temporary Act itself, that it “would have the whole 
process short-circuited by demanding that [President Obama] come to the 
conclusion [to approve Keystone XL]”) (statement of Rep. Waxman); see also id. 
at 19918 (the bill would “usurp Presidential authority and approve the Keystone 
[XL] pipeline without proper review”) (statement of Rep. Stark) (emphasis added). 
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President to issue a permit for Keystone XL; in 2015, it passed a law issuing such a 

permit itself. 

In short, there is no basis for Plaintiffs’ claim that Congress has, through 

acquiescence or direct legislative action, required that Presidential Permits for 

cross-border oil pipeline facilities be approved only pursuant to a process like E.O. 

13337, and thereby barred Presidents from unilaterally granting such permits.  

II. Pipeline Construction Is Not Mining Or A Trespass On Rosebud’s
Alleged Interest In Minerals

Plaintiffs are also not entitled to summary judgment on their claims that

pipeline construction is either (1) “mining” within the meaning of the Indian 

Mineral Leasing Act, or (2) a trespass on Rosebud’s interest in the minerals under 

five tracts of land in Tripp County, South Dakota where the United States reserved 

a mineral interest for certain Indian allottees when the land was patented. Both of 

these “mineral claims” fail as a matter of law. Summary judgment should therefore 

be entered for TC Energy, not for Plaintiffs. 

A. Pipeline Construction Is Not Mining That Requires A Permit 
Under The Indian Mineral Leasing Act 

TC Energy’s summary judgment motion demonstrated that buried oil 

pipelines occupy the surface estate and are governed by the Indian Rights-of-Way 

Act, 25 U.S.C. § 323, not the Indian Mineral Leasing Act, 25 U.S.C. § 396. Dkt. 97 

at 23-25. The Indian Mineral Leasing Act only allows Indian land to be “leased for 
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mining purposes,” 25 U.S.C. § 396 (emphasis added). An oil pipeline, even a 

buried one, is not “for mining purposes.” The Indian Rights-of Way Act allows the 

BIA to grant “rights-of-way for all purposes” across Indian land. 25 U.S.C. § 323. 

The BIA regulations make clear that “Indian land” is land where the “surface 

estate” is owned by an Indian tribe or individual Indian in trust or restricted status, 

25 C.F.R. §§ 169.2, 169.3(a), and that the “surface estate includes everything other 

than the mineral estate, such that any buried lines or other infrastructure affect the 

surface estate and require a right-of-way.” 80 Fed. Reg. 72,492, 72,495 (Nov. 19, 

2015). 

Plaintiffs have no response to that argument. Their summary judgment 

motion does not address the statutory text or even acknowledge that these BIA 

regulations exist. Instead, Plaintiffs base their entire claim on a strained analogy to 

United States v. Osage Wind, LLC, 871 F.3d 1078 (10th Cir. 2017), which held 

that the particular manner in which a wind farm was built involved “mining.” 

There, the court stressed that the builder “did not merely dig holes in the ground—

it went further: It sorted the rocks, crushed the rocks into smaller pieces, and then 

exploited the crushed rocks as structural support for each wind turbine.” Id. at 

1091. Plaintiffs claim that construction of Keystone XL will involve “precisely” 

the same thing; it would “rip” rock and “utilize the mineral estate as backfill,” 

which would be compacted to reduce the potential for subsidence. Dkt. 114 at 27. 
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Plaintiffs’ analogy is misplaced, and their claim that pipeline construction process 

involves “mining” stretches that term beyond all reason.  

As TC Energy’s summary judgment motion demonstrated, pipeline 

construction involves digging a trench, removing soil and rock, installing the 

pipeline, and replacing the soil and rock in the trench to return the land to its pre-

construction condition. Dkt. 97 at 25; see also Gray Decl. ¶¶ 5-9. Plaintiffs 

emphasize that rock may be “ripped” or “crushed,” but if bedrock is more than 7 or 

8 feet below the surface (as it sometimes is in Tripp County), id. ¶ 5, excavation of 

the trench will not require the breakup of any bedrock. That fact is, however 

immaterial, because digging a trench is not “mining” even when it involves the 

breakup of rock. 

“Mining” is “the science, technique, and business of mineral development.” 

25 C.F.R. § 211.3. At a minimum, “mineral development” involves “action upon 

the minerals … to exploit the minerals themselves.” Osage Wind, 871 F.3d at 

1091. A pipeline trench is not dug to exploit the minerals. It is dug to make a hole 

in which to bury the pipe. Cf. 2019 Final SEIS at 4-102 (burying the pipe 

“protect[s] it from most surface impacts”); Osage Wind, 871 F.3d at 1091 (digging 

“big holes” is not mining). 
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Seeking to avoid that conclusion, Plaintiffs claim that TC Energy will 

“utilize the mineral estate as backfill.” Dkt. 114 at 27.6 That is mere semantics. 

“Backfill” means “to fill a hole created by digging or drilling, especially using 

some of the material that has been taken out.” Cambridge Dictionary, 

https://dictionary.cambridge.org/us/dictionary/english/backfill. Digging a hole does 

not become “the science, technique, and business of mineral development,” 25 

C.F.R. § 211.3, simply because the excavated material is returned to the hole in a 

manner that does not damage the pipe or contribute to subsidence of the surface.  

cf. Koniag, Inc. v. Koncor Forest Res., 39 F.3d 991, 1001 (9th Cir. 1994) 

(landowner may engage in “cut-and-fill construction” without violating the rights 

of mineral estate holder because the landowner has the right to level the land, and 

it makes “no legal or economic sense” to hold that the landowner takes the mineral 

estate “merely because [he] happens to dispose of it in a manner beneficial to 

[himself] rather than in a manner that is of no benefit to anyone”). Osage Wind 

cannot fairly be read to suggest that this would be “mining.” See Dkt. 97 at 24-25. 

And if it did, the decision (which is not binding on this Court) would be wrongly 

6 Plaintiffs are also wrong to suggest that sand and gravel from the mineral estate 
will be used as padding material. Dkt. 114 at 27. If sand is needed, it is purchased 
from commercial suppliers. Gray Decl. ¶ 8. But this point, too, is immaterial. It is 
not “mineral development” to return the excavated material to the trench in a way 
that ensures that the pipe’s protective coating will not be damaged by sharp 
objects. 
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decided and contrary to the use of the word “mining” in the Indian Mineral 

Leasing Act and the BIA regulations.  

The BIA regulations illustrate the kinds of activities that constitute “mining” 

because they are “the science, technique, and business of mineral development.” 

25 C.F.R. § 211.3. These “includ[e], but not limited to: opencast work, 

underground work, and in-situ leaching directed to severance and treatment of 

minerals.” Id. Each of the examples refers to a traditional method of mining or 

extracting and developing minerals for sale. None suggests that the definition 

includes digging a trench for a utility line and backfilling it with the material that 

was removed. 

Other sections of the regulations confirm that “mining” means the extraction 

and development of minerals for sale. The lessee is required to “[e]xercise 

diligence in mining . . . on the leased lands while mineral[] production can be 

secured in paying quantities.” 25 C.F.R. § 211.47(a). And the default rule is that a 

lease will be for ten years and “shall continue as long thereafter as the minerals 

specified in the lease are produced in paying quantities.”   

Finally, even if the digging of a trench were a type of mineral development 

that could be considered “mining” (and it is not), TC Energy would still not be 

required to get a mining permit for Keystone XL. There is an exception that “when 

sand, gravel, pumice, cinders, granite, building stone, limestone, clay or silt is the 
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subject mineral, an enterprise is considered ‘mining’ only if the extraction of such 

a mineral exceeds 5,000 cubic yards in any given year.” 25 C.F.R. § 211.3. That 

exception applies to Keystone XL because most of the excavated material will be 

returned to the trench following installation of the pipe. Although some rocks and 

cobbles may need to be removed to protect the pipe, it will not be necessary to 

remove 5,000 or more cubic yards of rocks and cobbles from the properties where 

Rosebud claims to hold a mineral estate. Gray Decl. ¶ 10. Indeed, no material was 

hauled away from any property during construction of the original Keystone 

project in South Dakota. Id. 

B. Pipeline Construction Is Not A Trespass On The Mineral Estate 

Construction of Keystone XL will not trespass on any mineral interest held 

by Rosebud. When a mineral estate is severed from the surface estate, the mineral 

estate holder acquires only the minerals, not the entire the subsurface. See 

Paradigm Energy Partners, LLC v. Fox, No. 1:16-cv-304, 2016 WL 9496588 at *9 

(D.N.D. Sept. 13, 2016). The owner of the surface estate retains ownership and 

control of the subsurface, except with respect to development of the minerals. Id. 

That means the surface owner can convey an easement or right of way for a buried 

pipeline without infringing the rights of an Indian tribe that owns the mineral 

estate. The pipeline “does not impair, impede, or encumber the mineral estate of 
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the Tribe,” because the minerals, if any, remain for the tribe “to explore, develop, 

and transfer.” Paradigm, 2016 WL 9496588, at *16.  

Indeed, that is the logic underlying the BIA regulations that say buried utility 

lines occupy the surface estate, and define “mining” as “the science, technique and 

business of mineral development.” Supra pp. 14-15. Plaintiffs cite cases holding 

that the mineral estate is the “dominant estate” and the landowner with “surface 

estate title holds the servient estate.” Dkt. 114 at 25 (quoting Transwestern 

Pipeline Co. v. Kerr-McGee Corp., 492 F.2d 878, 884 (10th Cir. 1974)). But as 

another case they cite explains, that means only that the “mineral owner has the 

right to enter upon and make reasonable use of the surface [estate] for exploration 

and development of mineral deposits.” Heikkila v. Carver, 416 N.W.2d 593, 596 

(S.D. 1987) (emphasis added). That rule makes sense; otherwise, the surface estate 

owner could destroy the value of the mineral estate by blocking the access needed 

to extract and develop the minerals. Indeed, a case Plaintiffs cite, Dkt. 114 at 25, 

presented precisely that situation. Crow Tribe of Indians v. Peters, 835 F. Supp. 2d 

985, 988 (D. Mont. 2011) (surface owner refused to consent to coal mining on his 

property and claimed mineral estate owner “may not proceed without his written 

consent”). To prevent such destruction of the mineral estate, courts lay a 

“servitude” on “the surface estate for the benefit of the mineral estate” to allow the 

mineral estate holder to realize “a proper return from the extraction and removal 
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of the minerals.” Id. at 991 (quoting Kinney-Coastal Oil Co. v. Keiffer, 277 U.S. 

488 (1928)).  

Plaintiffs, however, are not asking for a declaration that they have the right 

to enter the tracts along the pipeline right-of-way in South Dakota to extract and 

develop the “sand, gravel, clay, rock, oil, gas, etc.” under the surface. Dkt. 114 at 

25. They are asking this Court to declare that the mere “existence of a crude oil 

pipeline” is an “unlawful interference with the dominant mineral estate.” Id. at 25-

26. They cite no case holding that the mere existence of a buried utility line is an 

unlawful invasion of the mineral estate.7 The only case undersigned counsel found 

is Paradigm Energy Partners, which rejected that very argument. 

Plaintiffs’ argument is nearly as unbounded as it is unprecedented. If digging 

the pipeline trench would be an unlawful trespass because it “would be extracting, 

severing, injuring or removing” the minerals that are commonly found under the 

surface, like clay and sand, Dkt. 114 at 24, then all underground construction or 

digging on the surface would also be a trespass on the mineral estate. Digging a 

well or an irrigation ditch, building a house with a basement (or even a small 

crawlspace), constructing a swimming pool or a lagoon for animal waste, and even 

 
7 Plaintiffs cite Amoco Production Co. v. Guild Trust, 461 F. Supp. 279, 281 (D. 
Wyo. 1978). Dkt. 114 at 26. But that case merely held that oil and gas was 
included within a deed of “all coal and other minerals,” and enjoined the surface 
owner from “interfering with mineral exploration.” 
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digging a hole for a fencepost or electric utility pole could all become trespasses 

because all could involve “extracting” or “removing” dirt that contains sand or clay 

or some other common mineral included in the reserved mineral estate. That 

cannot be what the United States intended when it patented the land in Tripp 

County and reserved “all oil, gas and other minerals to the United States in trust” 

for specific allottees and their “heirs and assigns.” Dkt. 98-5 at Exhibits 1-4. 

For these reasons, and those stated in TC Energy’s motion for summary 

judgment, it is TC Energy, not Plaintiffs, that is entitled to summary judgment on 

the mineral claims. 

III. Keystone XL Is Not Subject To Tribal Laws  

TC Energy is also entitled to summary judgment on Plaintiffs’ tribal 

jurisdiction claim because Keystone XL is not subject to any aspect of tribal law. 

Plaintiffs claim to have jurisdiction because the pipeline will trespass on mineral 

estates held by the United States in trust for the Tribe. Dkt. 114 at 28-32. But as 

discussed above, there is no such trespass. Supra § II.B. 

Plaintiffs also claim that TC Energy consented to tribal jurisdiction as a 

condition of obtaining a presidential permit, Dkt. 114 at 32, which is ironic, since 

Plaintiffs elsewhere claim that the 2019 Permit was issued in violation of the 

Constitution, several treaties, and numerous federal statutes. If the 2019 Permit 
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were enjoined or declared unlawful, its terms and conditions could not provide a 

basis for any assertion of tribal jurisdiction over Keystone XL.  

In any event, the 2019 Permit is not unlawful, and it does not require that 

Keystone XL consent to regulation by Rosebud or Fort Belknap. Plaintiffs cite 

language from the Record of Decision for the 2017 Permit that this Court set aside 

and the President later rescinded. Dkt. 114 at 32. But the 2019 Permit makes no 

reference to tribal law. It requires the company to comply with “applicable law” as 

described in the application (Art 1(2)), and to acquire “necessary authorizations 

(Art. 6(1)). Presidential Permit of March 29, 2019, 84 Fed. Reg.13,101, 13,101-02 

(Apr. 3, 2019). Those conditions do not encompass tribal laws, which are nowhere 

mentioned in the permit application (see Dkt. 98-1), and do not apply to a pipeline 

constructed on private land outside the boundaries of an Indian reservation. See 

Dkt. 97 at 25-27. 

CONCLUSION 

For the foregoing reasons, TC Energy requests that the Court deny 

Plaintiffs’ motion for partial summary judgment and enter summary judgment for 

TC Energy on all claims in the First Amended Complaint. 

March 18, 2020 
 

Respectfully Submitted, 
 
 

CROWLEY FLECK PLLP 
 
/s/ Jeffery J. Oven   

SIDLEY AUSTIN LLP 
 

/s/ Peter R. Steenland, Jr.  
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