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CSKT’s Response to Defendants’ Cross-motion for Summary Judgment 1 

INTRODUCTION 
 

Lake County and Lundeen jointly filed a cross-motion for summary 

judgment, arguing that the streets and alleys of Big Arm are public streets by virtue 

of the filing of the townsite plat in 1913. The Tribes agree the material facts are 

undisputed, and that summary judgment is appropriate. However, as a matter of 

federal law, the mere filing of a plat does not legally divest the Tribes of their 

property—only Congress can do that, and Congress has not. It is the Tribes, not 

Lake/Lundeen, who are entitled to summary judgment. 

Lake/Lundeen make three arguments: (1) the Tribes are barred from 

asserting title because they made a recovery through the Court of Claims for parts 

of the Big Arm townsite; (2) the relevant Treaties provide for public roads on the 

Reservation; and (3) the 1913 filing of the townsite plat resulted in dedication of the 

streets and alleys. 

Lake/Lundeen do not respond to the Tribes’ central argument that only 

Congress can divest Tribes of their land.  

ARGUMENT 

I. LAKE COUNTY MAY NOT OBTAIN TITLE BY IMPLICATION 
 

A. Lake/Lundeen can cite no unambiguous divestment of title—their 
argument is entirely one of implied dedication. 

 
Unable to point to specific statutory language whereby Congress authorized 
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CSKT’s Response to Defendants’ Cross-motion for Summary Judgment 2 

divestment of the Tribes’ lands, Lake/Lundeen rest their argument on conclusory 

statements, arguing implied dedication. For example, they argue that: the Secretary 

of Interior took various actions to implement Section 17 and “consequently, the 

streets…became dedicated to public use…” Doc. 92, p. 14 (emphasis added); 

Doc. 88, p. 6; “Resulting in Dedication of the streets in Big Arm to public use,” 

id. (emphasis added); “doing so resulted in a dedication of the streets…to public 

use,” Doc. 92, p. 12; Doc. 88, pp. 2, 14; “roads were needed to support the Big 

Arm townsite…” Doc. 88, p. 6, Doc. 92, p. 16; purchasing lots without the right of 

public access through roads “simply makes no sense,” Doc. 88, p. 3; there was an 

“understanding” that the counties have jurisdiction, Id., p. 3; and “to hold 

otherwise is illogical” because nobody would purchase a lot without access, Id. at 

14-15. 

In short, they argue Congress must have intended to dedicate the streets 

and alleys to Lake County for public use, and Congress impliedly divested the 

Tribes of their lands. This runs afoul of the overwhelming case law which forbids 

divestment of Indian title by implication. 

The same argument was made over the years by homesteaders, who argued 

that Congress, by virtue of providing for homestead entry, must have intended that 
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CSKT’s Response to Defendants’ Cross-motion for Summary Judgment 3 

there be formal access. That argument was rejected. See McFarland v. Kempthorne, 

545 F.3d 1106 (9th Cir. 2008) and Doc. 93, Sec. I. 

B. Lake/Lundeen do not even attempt to deal with the compelling 
case law. 

 
The Tribes thoroughly addressed the law governing divestment of Tribal 

property. Doc. 73, pp. 12-15, and Doc. 93, pp. 2-10. Suffice it to say that only 

Congress can divest the Tribes of their land, such divestment must be 

unambiguous, and not by implication. See Solem v. Bartlett, 465 U.S. 463, 469 

(1984); McFarland, supra; Watt v. Western Nuclear, Inc., 462 U.S. 36, 59 (1983). 

This settled law applies with special force to cases in which the federal 

government is dealing with divestment of Indian lands because the U.S., as trustee, 

owes fiduciary duties. 1 See U.S. v. Santa Fe Pac. R., 314 U.S. 339 (1941); Imperial 

Granite v. Pala Band, 940 F.2d 1269 (9th Cir. 1991); U.S. v. Webb, 219 F.3d 1127 

(9th Cir. 2000); and U.S. v. Pueblo of San Ildefonso, 513 F.2d 1383 (Ct. Cl. 1975). 

It is telling that, in their section dealing with implied dedication (Doc. 88, pp. 

14-21), only a single case is cited, and that case is not on point.2  

 
1 Section 16 of the FAA provides: “the United States shall act as trustee for said 
Indians to dispose of said lands and to expend and pay over the proceeds received 
from the sale thereof only as received.” 
2 They cite dicta from Montana v. U.S., 450 U.S. 544 (1981), for a vague, irrelevant 
proposition. Doc. 88, pp. 3, 15. 
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CSKT’s Response to Defendants’ Cross-motion for Summary Judgment 4 

C. The FAA at least made an attempt to compensate the Tribes for 
allotments and townsite lots—not so for streets and alleys. 

 
The 1904 FAA contemplated allotments for Indians and, later, provided for 

settlement by homesteaders. For these, the Act made provision for compensation 

to the Tribes. See Flathead Allotment Act, 33 Stat. 302, §§ 8, 14, 16. Proceeds were 

to be paid over only “as received.” Section 16. 

 Section 17, 34 Stat. 325, 355 (1906), incorporates Section 2381 of the Revised 

Statutes of the United States, which provides that no lot sold “shall be disposed 

of…for less than the appraised value thereof.” It says nothing about either 

appraisal or sale of streets.  

Remember, the Tribes did not want the Allotment Act, nor did they want 

townsites—they were forced upon them. Smith Decl., Doc. 67, ¶¶2.1.B-L; 

Confederated Salish and Kootenai Tribes v. U.S., 473 F.2d 458, 463 (Ct. Cl. 1971).  

Although the history of actual compensation is a checkered one3, at least the 

concept underlying these provisions was clear. Indian lands may not be taken 

without compensation.  

 
3 In 1971, the Tribes prevailed on their takings claim and received some 
compensation for the takings, albeit it remains unclear for exactly what lands in Big 
Arm. See Section III below.  
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CSKT’s Response to Defendants’ Cross-motion for Summary Judgment 5 

The fact that Congress, in 1904 and 1906, provided specifically for 

compensation is an important key to their thinking. The omission of compensation 

for streets is compelling evidence that there was no intent to divest Indians of title 

to the streets. 

D. The intent of Congress controls and the best evidence is the 
language of the statute itself. 

 
In the absence of specific statutory language or case law supporting their 

claim, Lake/Lundeen resort to various Interior Department documents. They 

argue the Court can look at: (1) the history of the Flathead Indian Reservation; 

(2) its purpose; and (3) Congress’ and Interior’s actions after the Reservation’s 

creation. Doc. 92, pp. 1-2. Lake/Lundeen argue these documents confirm that the 

plat filing ipso facto dedicates streets to the county. Doc. 92, pp. 16-22. 

1. Lake/Lundeen’s evidence has minimal probative value. 

A court may, in appropriate circumstances, consider events surrounding the 

passage of an act, but such evidence is far less probative than the language of the 

statute. Solem, 465 U.S. at 471:  

There are, of course, limits to how far we will go to 
decipher Congress’ intention in any particular surplus 
land act. When both an act and its legislative history fail to 
provide substantial and compelling evidence of a Congr-
essional intention to diminish Indian lands, we are bound 
by our traditional solicitude for the Indian tribes to rule 
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CSKT’s Response to Defendants’ Cross-motion for Summary Judgment 6 

that diminishment did not take place and that the old 
reservation boundaries survived the opening. 
 

Id. at 472 (citing Mattz v. Arnett, 412 U.S. 481 (1973)). Solem added that to an even 

“lesser extent, we have also looked to events that occurred after the passage of 

the Surplus Land Act to decipher Congress’ intentions.” Id. (emphasis added). 

Needless to say, the more time that elapses between passage of the Act and the 

later documents, the less probative value they have. 

Applying the Solem approach, the Ninth Circuit said in Webb: “Finally, 

although far less probative, events after the passage of a surplus land act may be 

examined ‘to decipher Congress’ intentions.” 219 F.3d at 1132 (emphasis added) 

(quoting DeCoteau v. Dist. Ct., 420 U.S. 425, 471-72 (1975)).  

2. The few letters pertaining to the Flathead Reservation are 
unpersuasive and contradicted by other Department letters. 

 
 Lake/Lundeen cite various letters that purport to apply to the Flathead 

Reservation (Exs. 262, 263, 266, 267). Doc. 88, pp. 17-21. These letters amount 

merely to Interior officials, many years later, offering superficial opinions that filing 

of the plat amounts to dedication of streets. There is little analysis and they offer 

nothing on the question of what Congress intended when it passed the 1906 

amendment to the FAA.  
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CSKT’s Response to Defendants’ Cross-motion for Summary Judgment 7 

Other Interior Department documents state the opposite. The most striking 

example is Ex. 262, a 1960 letter in which Solicitor Roy Allan stated that streets 

were dedicated when lots were sold. Yet, three years earlier, the same person, Roy 

F. Allan, wrote a letter regarding:  

Request for legal opinion in the ownership of streets, 
roads, etc., in unincorporated townsites and villa sites of 
the Flathead Indian Reservation 
 

Ex. 24. He offered this opinion: “[L]egal title to such streets and roads in 

unincorporated townsites and villa sites on the Flathead Reservation appears to be 

vested in the United States in trust for the Flathead Indians….” Id. Also, the 

Acting Area Director of the BIA, Billings Area Office, wrote in 1970 that “[t]here is 

nothing in the cited acts by which the Congress has authorized the title in the roads 

to be transferred to anyone.” Ex. 26. See also Ex. 25, a 1957 letter which referenced 

“the opinion that legal title to such streets…in unincorporated townsites…on the 

Flathead Reservation appears to be vested in the United States in trust for the 

Flathead Indians.” See generally Smith Decl., ¶¶ 3.3.P through 3.3.Bb, pp. 55-60.  

This type of conflicting evidence was dismissed in Solem as useless: 

The subsequent treatment of the Cheyenne River Sioux 
Reservation by Congress, courts, and the Executive is so 
rife with contradictions and inconsistencies as to be of 
no help to either side.  
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CSKT’s Response to Defendants’ Cross-motion for Summary Judgment 8 

465 U.S. at 470 (emphasis added). Solem added: “A similar state of confusion 

characterizes the Executive’s treatment of the Cheyenne River Sioux Reservation’s 

opened lands.” Id.; see also Nebraska v. Parker, 136 S.Ct. 1072, 1082 (2016) (“This 

‘mixed record’ of subsequent treatment of the disputed land cannot overcome the 

statutory text, which is devoid of any language indicative of Congress’ intent to 

diminish.”). 

Namen also rejected reliance on conflicting “documents from governmental 

agencies”: 

The Tribes enumerate other administrative acts and 
statements that contradict those adduced by Polson and 
indicate a perception of Flathead Reservation as still in 
existence. Actions and utterances of federal officers that 
manifest no single clear perception of the Reservation’s 
status can hardly be treated as a significant item in 
determining that status. 
 

Confederated Salish and Kootenai Tribes v. Namen, 665 F.2d 951, 959 (9th Cir. 1982). 

Namen also rejected similar arguments based on a claim of the “jurisdictional 

history” of the Flathead Reservation. Id. at 958. Lake County now asserts a similar 

jurisdictional argument. But the evidence is to the contrary. The 1981 Lake County 

Road Map shows no county roads in the Big Arm town site, even though the same 

map shows county roads (abandoned by 1981) right next door to the east in Section 

34. See Smith Decl. 3.3.O, Ex. 17. Snow plowing, to the extent there are roads, is 
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CSKT’s Response to Defendants’ Cross-motion for Summary Judgment 9 

done by the CSKT. Lozar Decl., Doc. 68, ¶ 19.4 Also, water is provided not by the 

County, but by the CSKT Housing Authority. Birk Decl., Doc. 69, ¶ 6.   

Solem, addressing similarly contradictory evidence, found it inconclusive, 

stating: “Neither sovereign dominated the jurisdictional history of the opened 

lands in the decades immediately following 1908.” Solem, 465 U.S. at 479. 

3. Other documents cited by Lake/Lundeen have no application to 
the Flathead Reservation. 

 
Lake/Lundeen cite three other documents which do not apply to the 

Flathead. The first is a decision, O. P. Pesman, 2 Pub. Lands Dec. 558 (DOI 1929), 

Ex. 259. That Decision opines that the filing of a plat constitutes dedication of 

streets and alleys. However, it applies to the town of Pompey’s Pillar, which is a 

townsite established on public lands under the 1902 Reclamation Act, 33 Stat. 356-

57, 360. For that reason, has no application here. See Doc. 73, pp. 12-20 (discussing 

the important differences between the public lands and Indian townsite laws). See 

also Smith Decl. ¶ 3.4.2, pp. 62-64.  

Ex. 258 does not apply to the Flathead Reservation either. The authorizing 

act, Five Civilized Tribes Act of April 26, 1906, 34 Stat. 137, contains various 

provisions for establishment and maintenance of the streets and alleys within the 

 
4 Lundeen asserts the County “has maintained” the Big Arm roads “without 
objection from the Tribes.” Doc. 89, p. 10. No evidence is cited. 
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CSKT’s Response to Defendants’ Cross-motion for Summary Judgment 10 

“Indian territory” (Oklahoma). It is limited to the “Five Civilized Tribes” of 

Oklahoma. Smith Decl., ¶¶ 3.4.1.A through F, pp. 61-62.5  

Ex. 261 applies to the townsite of Lodge Pole, on the Fort Belknap 

Reservation. The Lodge Pole townsite was established under the Act of March 3, 

1921, 41 Stat. 1355 at 1356, which has specific language providing for dedication of 

parks and school sites, albeit ambiguous on streets. Smith Decl. ¶ 3.4.3.E, p. 66. 

The Tribes’ expert historian, after comprehensive research on the 

authorities, cautions against a loose application of these documents to the Flathead 

Reservation: 

There is no evidence that Congress made the laws related 
to the establishment of townsites on other Indian Reser-
vations applicable to the Flathead Reservation. Instead, 
the history of each Indian Reservation townsite should be 
analyzed in relation to the specific law that authorized its 
creation. 

 
Smith Decl., ¶ 6, p. 10. 

In sum, Lake/Lundeen’s arguments and evidence are insufficient to 

establish that Congress clearly intended to divest the Tribes of their land. 

 
5 At best, even if these two land decisions applied to the Flathead Reservation, they 
would warrant no more than a weak Skidmore deference. See Skidmore v. Swift & 
Co., 323 U.S. 134 (1944)); Utah Wilderness Alliance v. BLM, 425 F.3d 735, 760 (10th 
Cir. 2005) (finding a BLM interpretation merits little deference—that it “receives 
no more ‘respect’ than what comes from its ‘persuasiveness.’” (citing U.S. v. 
Mead Corp., 533 U.S. 218 at 228(2001))). 
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CSKT’s Response to Defendants’ Cross-motion for Summary Judgment 11 

II. THE TREATIES PROVIDE NO BASIS FOR TOWNSITE ROADS 
WITHIN THE RESERVATION. 

 
Lake/Lundeen cite to the 1855 Treaty with the Flathead, 12 Stat. 975 

(“Hellgate Treaty”) and the 1855 Treaty with the Blackfeet, 11 Stat. 657 (“Lame 

Bull Treaty”) as authority for the dedication of streets in Big Arm. They cherry-

pick language but are unable to cite a single case that suggests these Treaties 

authorized townsites or townsite streets within the Reservation. 

A. Lake/Lundeen lack standing to raise the Treaty issues. 
 

Lake/Lundeen are not parties to either the Hellgate or Lame Bull treaties, 

and have no basis to pursue treaty-based affirmative relief from the Tribes. Cree v. 

Waterbury, 873 F.Supp. 404, 427-29 (E.D. Walsh 1994) (non-member tribal agent 

lacked standing to enforce tribal travel rights established under treaty which 

“cannot be assigned or delegated…” so a non-member “cannot assert any rights 

under the Treaty either directly or inferentially.”), rev’d on other grounds by 78 

F.3d 1400 (9th Cir. 1996); see also Skokomish Indian Tribe v. U.S., 410 F.3d 506, 

512-14 (9th Cir. 2005) (en banc).  

B. The treaty argument was rejected over a hundred years ago. 
 

As early as 1911, a similar Treaty claim was rejected when Assistant 

Commissioner of Indian Affairs F.H. Abbott, approved by the First Assistant 

Interior Secretary, stated the following “This article in the treaty did not provide 
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CSKT’s Response to Defendants’ Cross-motion for Summary Judgment 12 

any manner for establishment of highways across the Reservation.” Ex. 23 

(emphasis added). Instead, the letter cited the 1901 Act providing for establishment 

of roads across Reservations (25 U.S.C. § 311). Abbott stated this act: 

Authorized the Department to grant permission to State 
or local authorities for the opening and establishment of 
public highways across Indian lands….No roads on 
Indian lands…are legal unless opened and established 
in accordance with the law and the regulations. 

 
Id. (emphasis added); Smith Decl., Doc. 67, ¶ 3.3.D, Ex. 23. 

 Although the 1901 Act provided specific authority for opening up 

Reservation lands for roads, Lake County did not comply with its requirements 

with respect to Big Arm. Because of this failure, it is now obliged to resort to 

general Treaty language to support its claim.  

The issue of roads on the Reservation came up again in Peasley v. Trosper, 103 

Mont. 401, 64 P.2d 109 (1936).6 Peasley dealt with an existing road within the 

Reservation and whether a landowner’s act of fencing off the road was illegal 

because the road was a public road. The Court held that, as here, the specific 

requirements of the 1901 Act (25 U.S.C. § 311) had not been complied with and, for 

that reason, the road did not have the status of a public road. Notably, no one even 

argued that the Treaties made these roads public. Now, 165 years after execution of 

 
6 Previously cited by the Tribes, Doc. 73, pp. 25-26. 
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the Hellgate Treaty and 84 years after Peasley, Lake/Lundeen contrive a Treaty 

theory to support its dedication argument.  

Given that there is already a statute that provides for establishment of rights-

of-way across Indian Reservation lands, the 1901 statute, 25 U.S.C. § 311, there is 

no need to explore an exotic and unprecedented treaty theory. This is analogous to 

the doctrine of constitutional avoidance. See White v. Maurier, No. CV-13-33-BU-

DLC, 2014 WL1056335, at *6 (D. Mont. Mar. 18, 2014) (“[W]hen ‘adequate 

remedies exist under statutory or common law,’ no constitutional tort claim lies.” 

(quoting Sunburst School Dist. No. 2 v. Texaco Inc., 165 P.3d 1079, 1093 (Mont. 

2007))). Because a ratified treaty becomes the supreme law of the land, see Antoine 

v. Washington, 420 U.S. 194, 201 (1975), where a statutory remedy is available, a 

court should not reach the treaty issues. 

C. This treaty theory stands the Treaties on their heads. 
 

There is nothing in either of these Treaties that remotely suggests that 

nonmembers may create a townsite within the Reservation, much less take Tribal 

lands for streets. Indeed, it is the opposite. The very purpose of the Treaties was to 

cede vast amounts of aboriginal land to the United States. In return, the Tribes 

received the exclusive right to the territory within the Flathead Reservation. 

Hellgate Treaty, Art. II.   
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In 1855, there was not even a suggestion that non-Indians had a right to 

locate or own lands within the Reservation—that came much later with various 

allotment acts passed by Congress.7 But, taking the Treaties as they were executed, 

and as the Tribes understood them, there is nothing to suggest that non-Tribal 

members could own land, much less develop townsite roads on the Reservation. 

Not even Lake/Lundeen take the audacious position that the Treaties per se 

authorize dedication of the streets in Big Arm to the public. Instead, they argue that 

the Treaties are “relevant to” whether the streets in Big Arm are dedicated to 

public use. Doc. 92, p. 5. They argue “Section 17 (of the FAA) coincides perfectly 

with the Hellgate Treaty’s provision for lots and permanent homesites for Tribal 

 
7 Lake/Lundeen contend that the Hellgate Treaty contemplated later allotment, 
but they accurately concede that this was limited to individual Indians—they state 
Article VI “authorized allotment and permanent homesites for individual 
Indians.”  Doc. 92, p. 5 (emphasis added). The Court of Claims rejected an 
argument similar to Lake/Lundeen’s, stating: 

An equivocal allusion, in Article VI of the Treaty of 
Hellgate, to the Treaty with the Omahas could scarcely 
have been understood to, and does not, negate the express 
provisions of Article II, providing that a Reservation be set 
apart, surveyed and marked out for the exclusive use and 
benefit of [the Tribes] with the white man allowed to 
reside thereon only by permission of the Indians. 

The Confederated Salish and Kootenai Tribes v. U.S., 437 F.2d 458, 463 (Ct. Cl. 1971) 
(citations omitted) (emphasis added). The Court concluded "It is clear that the 
[Tribes] did not consent to the opening of the Reservation and the sale of surplus 
lands in 1855, nor, for that matter, at any time thereafter." Id. 
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members…” Doc. 88, p. 15 (emphasis added). Further, they argue “the streets and 

alleys in Big Arm townsite are a natural extension of the roads envisioned by the 

Treaty signatories….” Doc. 92, p. 10 (emphasis added).  

D. The Hellgate Treaty reserved the Reservation lands for the 
exclusive use of the Tribes. 

 
The Hellgate Treaty was not a “cession” of lands to the Indians, but a 

reservation of lands owned from time immemorial. It explicitly provided that the 

Reservation was set aside for the exclusive use of the Tribes.  

Remarkably, Lake County tries to get around the exclusive use provision 

with the following argument: 

Although the Hellgate Treaty states that the Reservation 
was reserved for CSKT’s exclusive use, see Art.II, the 
Treaty’s provisions allowing roads through the Reser-
vation and its provisions providing for schools, sawmills, 
trades, etc., are inconsistent with the notion of exclu-
sivity. 

 
Doc. 92, p. 6 (emphasis added). In other words, Lake County argues that the 

Treaty is internally inconsistent, that when the United States told the Tribes that 

their use would be “exclusive,” the Tribes must have understood that the U.S. 

really meant only “sort of” exclusive.  

E. The Treaty arguments violate numerous canons of treaty 
construction. 

 

Case 9:19-cv-00090-DLC   Document 96   Filed 01/31/20   Page 23 of 38



CSKT’s Response to Defendants’ Cross-motion for Summary Judgment 16 

This casual dismissal of critical treaty language runs afoul of a number of 

important canons of treaty construction: “(1) A treaty must be liberally interpreted 

in favor of the Indians or tribes in question; (2) a treaty must be construed as the 

Indians understood it; (3) doubtful or ambiguous expressions in a treaty must be 

resolved in favor of the given Indian tribe, and; (4) treaty provisions that are not 

clear on their face may be interpreted from the surrounding circumstances and 

history.”  Fletcher, Hornbook of Federal Indian Law 220 (2016). Moreover, 

treaties must not be construed to the Tribes’ prejudice. See Antoine, supra; Minn. v. 

Mille Lacs Band of Chippewa Indians, 526 U.S. 172, 196 (1999) (courts must “give 

effect to the terms as the Indians themselves would have understood them.”); U.S. 

v. Wash., 827 F.3d 836, 850-51 (9th Cir. 2016); Wash. State Dep’t of Licensing v. 

Cougar Den, Inc., 139 S.Ct. 1000, 1016 (2019) (Gorsuch, J., concurring, “the 

United States drew up this contract, and we normally construe any ambiguities 

against the drafter…like many such treaties, this one was by all accounts more 

nearly imposed on the Tribe than a product of free choice.”). 

Lake County further argues that “the exclusive use arrangement in the 

Hellgate Treaty likely did not survive the Lame Bull Treaty…” and “…that 

provision (exclusive use) is contradicted by the Lame Bull Treaty…” Doc. 92, 

pp. 6, 9. This argument not only assumes the Tribes understood such logic, it 
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contravenes another canon of construction, that “repeals by implication are 

disfavored.” Reich v. Great Lakes Indian Fish and Wildlife Comm’n, 4 F.3d 490, 493 

(7th Cir. 1993); see also Pigeon River Imp., Slide & Boom Co. v. Charles W. Cox Ltd., 

291 U.S. 138, 160, (1934) (“the intention to abrogate or modify a treaty is not to be 

lightly imputed to the Congress.”). 

Hellgate Treaty Article II reserves to the CSKT a homeland, the Flathead 

Reservation, “set apart” and “marked out for their exclusive use and benefit.” 

Article III states that “if necessary for the public convenience roads may be run 

through the said reservation, and, on the other hand the right of way with free 

access from the same to the nearest public highway is secured to them….” 

Lake/Lundeen rely on this provision as evidence that the CKST knowingly 

assented to road construction anywhere on the Flathead Reservation. That is not 

what the Tribes understood “exclusive homeland” to mean. More important, it is 

not what Stevens represented to them at the treaty council: “You have the right to 

go on the roads of the whites and take your goods to market. The Great Father has 

the right to make roads through your country if necessary. White people however 

cannot go there without your consent.”8 (emphasis added). 

 
8 In the Name of the Salish & Kootenai Nation 96 (Bigart and Woodcock, ed. 1996), 
reprint of “Official Proceedings of the Hellgate Treaty Council” (Partoll, ed.). 
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Although the Hellgate Treaty provided for a blacksmith shop, a sawmill, and 

other assets for the purpose of fostering agriculture and industry, these carefully 

limited provisions cannot logically be stretched to undermine the clear language 

that the Reservation is reserved for the exclusive use of the Tribes. 

F. The Lame Bull Treaty lends no support to Lake/Lundeen. 
 

Arguing that the Lame Bull Treaty provides more generous language for the 

establishment of roads through the Reservation, Lake/Lundeen fault the Tribes’ 

expert historian for not closely examining the Lame Bull Treaty.9  

The Lame Bull Treaty conference occurred several months after the 

Hellgate Treaty for the purpose of securing peace between the tribes west of the 

Rockies (CSKT and Nez Perce) and the warlike bands of the Blackfeet. It was “not 

a so-called land treaty at all; it was a peace treaty.”10  

Its main purpose, aside from establishing Blackfoot territory, was to establish 

a “common hunting ground” (buffalo commons), essentially south of the Missouri, 

 
9 This attack is ironic, given that Lake/Lundeen retained no expert historian. Smith 
testified that although he looked at the Lame Bull Treaty, he did not rely on it 
because it is irrelevant to the present inquiry. Smith Depo., p. 193:9-23 (attached). 
10 William E. Farr, “When We Were First Paid” The Blackfoot Treaty, the Western 
Tribes and the Creation of the Common Hunting Ground, 1855, Great Plains Quarterly 
131-154 (Spring 2001). 
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north of the Yellowstone, and east of the Continental Divide and to secure access 

for the western tribes to “go to buffalo.” Id., pp. 137, 148.  

Lake/Lundeen argue that Article VIII provides authority for their theory that 

townsite roads can be established on the Flathead Reservation. Article VIII 

provided:  

…the better to enable the President to execute the 
provisions of this treaty, [the signatory nations] agree, that 
the United States may, within the countries respectively 
occupied and claimed by them, construct roads of every 
description…  
 

(emphasis added). This language is confined to the United States. It did not alter 

the Tribes’ exclusive right to their territories on the Flathead Reservation, nor did 

it authorize townsite roads on the Reservation. The purpose was to enable “a 

military presence…that would give the government an enforcement apparatus 

should it be needed.” Farr, p. 149.  

The CSKT leaders at the Blackfoot Treaty Council had no intention of 

ceding any more land to the United States but attended based upon Stevens 

promise that it “will forever settle your troubles with the Blackfeet.” Id. at 136.  

Stevens sought a treaty simply promoting peace and territorial segregation “since 

no white settlement was contemplated.” Id. at 138.  
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CSKT leaders did not believe the Lame Bull Treaty nullified their right to 

the exclusive homeland they fought so hard to preserve only three months earlier.  

 In sum, the Treaties provide no authority for townsite roads. 

III. THE COURT OF CLAIMS DECISION DOES NOT RESOLVE 
CURRENT ROAD ISSUES. 

 
Lake/Lundeen argue that the Tribes’ claims are barred because they 

received compensation through the Court of Claims in 1971. They now argue:  

A. CSKT Sued for, and Received Payment for, Lands 
Within the Big Arm Townsite Including Roads, Alleys, 
and Public Reserves 
 

Doc. 88, p. 4 (citing Confed. Tribes v. U.S., 437 F.2d 458 (Ct. Cl. 1971)). Lake 

County states the direct opposite in its pleadings: 

93. The 126.66 acres that CSKT received payment for did 
not include the roads, alleys, and reserves within the 
Big Arm town site. 

Doc. 39, ¶ 92 (emphasis added).  

 The compensation awarded by the Court of Claims was based on an 

appraisal report called the “Lee-Kenney Report,” Exhibit 1. That report reviewed 

and appraised over a million acres of land, see 437 F.2d at 479, and was, of 

necessity, so general that it is now impossible, at a microscopic level, to figure out 

exactly what Big Arm land was in and what was out.  
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The original townsite was 206.66 acres (1913 Plat, Exhibit 2). In the 1930s, 

the Department of Interior withdrew the southern half (approximately 80 acres) 

from the townsite. Smith Decl., Doc. 67, ¶ 2.4.F. Lake/Lundeen now reason that 

the 126.66 is derived by taking the original acreage of the townsite and subtracting 

the 80 acres in the south half. 11 Doc. 88, p. 5. Thus, they now argue, contrary to 

their pleadings, that the 126.66 acres appraised by Lee-Kenney included all of the 

lands in the north part of the townsite, including roads, alleys, and reserves.  

 But, in addition to the 80 acres withdrawn in the 1930s, Interior, in 1956, also 

withdrew from sale all remaining unsold lots in the north half. 21 Fed. Reg. 6625, 

6681-82 (Sep. 5, 1956). Those lots remained in Tribal ownership. If Lee and 

Kenney were really on their game, they would have subtracted those, but, 

according to Lake/Lundeen’s logic, they did not. 

Or did they? Lake County’s previous pleadings state: 

Upon information and belief, this 80 acres consists of lots 
within the Big Arm Townsite south of F Street and lots 
returned in 1956. In other words, CSKT received pay-
ment for all of the property within the Big Arm Townsite 
that is not tribal property. 
 

 
11 Even that statement is equivocal in their brief because they state: “Defendants do 
not concede that this 80 acres was properly eliminated from the Big Arm 
Townsite….” Doc. 88, p. 5, fn. 3. 
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Doc. 39, ¶92 (emphasis added). By this pleading, Lake County seems to be saying 

the Lee-Kenney subtraction of 80 acres was only for lots in the south half of the 

townsite plus the lots in the north half returned in 1956. There is no attempt at 

arithmetic rigor. 

Lake/Lundeen’s confusion stems from the fact that the Lee-Kenney Report 

does not carefully parse whether streets and alleys are in or out, nor does it with 

respect to unsold lots. Although the Court of Claims did purport to compensate the 

Tribes for “town sites and villas” (5,374.86 acres), see 437 F.2d at 479, its analysis 

is general. It did not break down the compensation between lots, streets, and public 

parks, nor did the Lee-Kenney Appraisers’ Report (Exhibit 1).  

The fact that the U.S. compensated the Tribes for particular acreage, 

whatever acreage that was, hardly stands for the proposition that such acreage was 

somehow transferred to Lake County. Lake County never paid for it, never took 

official action to take title, and can point to no official indicia of title.  

More important, Lee-Kenney and the Court of Claims plainly did not deal 

with the title/right-of-way issues that are the core of the present case. Lee and 

Kenney were simply appraisers, one for each side, who appeared to reach a rough 

agreement on what areas were to be appraised. 
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Finally, in an action to establish title, “the plaintiff must recover on the 

strength of his own title, not on the weakness of that of his adversary.” Gwillem v. 

Donnellan, 115 U.S. 45, 50 (1885); see also Dudley v. Meyers, 422 F.2d 1389, 1394, 

1395 (3rd Cir. 1969); Lindsey v. Moyle, 358 F.2d 727, 728 (9th Cir. 1952). 

A. Neither res judicata nor collateral estoppel apply. 
 

Although Lake/Lundeen seek to invoke the doctrine of res judicata (claim 

preclusion), that doctrine is not applicable here. The suit brought by the Tribes in 

the Court of Claims was under the special jurisdictional Act of July 30, 1946, 60 

Stat. 715. 437 F.2d 450 at 459. That statute confers limited jurisdiction on the 

Court of Claims to adjudicate all claims that the Tribes “may have against the 

United States.” Thus, the Court of Claims was without legal authority to 

adjudicate, as against Lake County, the ownership of streets in Big Arm. Clark v. 

Bear Stearns & Co., 966 F.2d 1318, 1321 (1992) (“If a claim could not have been 

asserted in prior litigation, no interests are served by precluding that claim in later 

litigation.”). Moreover, the present claim is not the same cause of action that was 

involved in the Court of Claims, as amply demonstrated above. Thus, for this 

separate reason, res judicata does not apply. See Id. at 1320 for four prongs of res 

judicata.  
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Offensive use of collateral estoppel, although appropriate in some 

circumstances, is subject to the “…broad discretion [of trial courts] to determine 

when it should be applied.” Parklane Hosiery Co. v. Shore, 439 U.S. 322, 331 (1979).  

The fatal problem with applying issue preclusion here is that it applies only 

to issues that have been actually decided. 18 Fed. Prac. & Proc. Juris, § 4420 (3d. 

ed.) (citing Brown v. Felsen, 442 U.S. 127, 139 n10 (1979) and Montana v. U.S., 440 

U.S. 147, 153 (1979)). See also Moore’s Federal Practice 3D § 1.32.03[3][a]. That 

requirement is not met here: “[A] decision that does not mention the specific issue 

in question is too vague to afford issue-preclusive effect. If there is no showing with 

regard to the issues that were actually decided, there is no issue preclusion.” 

Moore’s Federal Practice 3D, § 132.03[3][d]. See also Pena v. Gardner, 976 F.2d 

469 (9th Cir. 1992) and Tanjua v. Neufeld, 933 F.3d 1061, 1065 (9th Cir 2019). 

With respect to Big Arm, it is clear that the parties did not litigate the 

specific issue in this case, of whether Congress took unequivocal action to convey 

title to the streets and alleys of Big Arm. 

There is simply no clear indication, on the part of Lee and Kenney, what was 

in or out of their appraisal. “There is no evidence that the authors of the Lee 

Kenney Report undertook the painstakingly detailed analysis suggested by Lake 

County with respect to the acreage listed for the Big Arm townsite in their report.” 
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Ian Smith Decl., Doc. 67, § 3.4.4.B, p. 67. The vagueness of the Lee Kenney claim 

is reflected in Lake County’s own contradictory pleadings, set forth above. As 

Moore states, “vague determinations are not given issue-preclusive effect.” Id. § 

1.32.03[4][e]. 

In Barnes v. Hodel, 819 F.2d 250 (9th Cir. 1987), a mineral patentholder sued 

the government claiming that the government had improperly denied him the right 

to dispose of timber on the surface of his mineral patent. The patentholder argued 

that a previous case dealing with mineral and timber claims resolved the issue. The 

Ninth Circuit rejected that, stating: 

This decision held that there were almost two million acres 
which did not originally pass to the O&C because of the 
mineral character of the land. This decision did not 
identify the lots here at issue as among those two 
million acres. Barnes has produced no evidence that they 
are. This claim fails from want of proof. 
 

Id. at 252. The same is true here. Lee and Kenney appraised over 404,000 acres of 

“land patented to settlers” (over 5,000 of which were for “townsites and villas”), 

over 60,000 of “school land granted to state,” and over 485,000 acres for “other 

dispositions.” 193 Ct.Cl. at 839. It stretches credulity to think that much attention 

was paid to the 126.66 acres in Big Arm. 

 In sum, the same issue was not decided. Issue preclusion does not apply. 

B. Judicial estoppel does not apply. 
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Judicial estoppel is founded on “equitable principles” which call for 

discretion in its application. There are no “inflexible prerequisites or an exhaustive 

formula for determining the applicability of judicial estoppel.” N.H. v. Maine, 532 

U.S. 742, 751 (2001). At minimum, however, there must be a demonstration that 

the party’s later position is “clearly inconsistent” with its earlier position. Id. at 

750. This is not met here. The Tribes’ present position is not manifestly 

inconsistent with its 1971 position before the Court of Claims. See Arg. III-A. 

Inadvertent contradictions do not give rise to judicial estoppel. For example: 

“The doctrine of judicial estoppel requires, inter alia, knowing antecedent 

misrepresentation by the person or party alleged to be estopped and prevents the 

party from tendering a contradictory assertion to a court.” Wyler Summit P’ship v. 

Turner Broad’g Sys., 235 F.3d 1184, 1190 (9th Cir. 2000) (emphasis added) (citing 

Russell v. Rolfs, 893 F.2d 1033 (9th Cir. 1990)). Wyler explained: “[i]f a litigant’s 

current position is manifestly inconsistent with the prior position such as to amount 

to an affront to the court, judicial estoppel may apply.” Id.; see also Johnson v. Or., 

141 F.3d 1361, 1369 (9th Cir. 1998) (“If incompatible positions are based not on 

chicanery, but only on inadvertence or mistake, judicial estoppel does not apply.”). 
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Greene Archive v. Marilyn Monroe LLC, 692 F.3d 983, 995 (9th Cir. 2012), 

clarified that: “chicanery or knowing misrepresentation” are not “inflexible 

prerequisites” but “factor[s] to be considered”. 

That the Tribes may have taken a position on a different issue forty-nine 

years ago does not come close to this standard. Judicial estoppel does not apply. 

C. Neither payment nor accord and satisfaction apply. 
 

Lake/Lundeen make a bizarre attempt to shoehorn the takings payment 

made by the United States to the Tribes into the contract doctrines of “accord and 

satisfaction” and “payment.” Those doctrines plainly do not apply. 

Accord and satisfaction is based in contract. Interstate Production Credit 

Ass’n v. Abbott, 223 Mont. 405, 408, 726 P.2d 824, 826 (1986). Under § 28-1-1401, 

MCA, an “accord” is: “an agreement to accept in extinction of an obligation 

something different from or less than that to which the person agreeing to accept it 

is entitled.”12 See also Story v. Maclay, 6 Mont. 492, 13 P. 198, 201 (1887). 

The Court of Claims decision does not fit either of these two categories. It is 

a resolution of a lawsuit, not a contract, and there is no new contract resolving 

disputes on the first one.  

 
12 The Tribes assume this affirmative defense is based on state law, so the 
substantive law of Montana applies. Palmer v. Hoffman, 318 U.S. 109, 117 (1943). 
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Even had there been an “agreement” (an accord) rather than a court 

resolution, Lake County was not party to it. See Berlin v. Boedecker, 268 Mont. 444, 

457, 887 P.2d 1180 (1994) (denying offensive use of “accord and satisfaction” to a 

person not party to the settlement: “an accord and satisfaction extinguishes only 

the obligation between the parties to the agreement. See §§ 28-1-1401 and -1402, 

MCA.”); see also Hunt, Hopkins & Mitchell, Inc. v. Facility Ins. Corp., 78 S.W.3d 564 

(Tex. App. 2002) (“Hunt was not a party to that agreement and cannot assert the 

affirmative defense of accord and satisfaction offensively.”)  

The same is true regarding the affirmative defense of “payment.” There was 

no contract involved in the Court of Claims case, nor was there a contractual 

settlement—it was compensation based on a takings claim. Had there been a 

“contract” between the United States and the Tribes, Lake County would not 

have been a third-party beneficiary, and thus has no standing to raise either 

payment or accord and satisfaction. Dick Anderson Constr. Inc. v. Monroe Const. Co., 

L.L.C., 2009 MT 416, ¶ 46, 353 Mont. 534, 221 P.3d 675; see also Fleet Mortgage 

Corp. v Schuster, 112 NM 48, 811 P.2d 81, 82 (1991) (“As an incidental beneficiary, 

she had no right to recover from the accord.”). 

CONCLUSION 
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For the foregoing reasons, Lake/Lundeen’s motion for summary judgment 

must be denied. 

Respectfully submitted this 31st day of January, 2020. 

Daniel J. Decker 
John T. Harrison 
Shane Morigeau 
CSKT Legal Department 
 
James H. Goetz 
GOETZ, BALDWIN & GEDDES, P.C. 
 
ATTORNEYS FOR CONFEDERATED 
SALISH AND KOOTENAI TRIBES 
/s/James H. Goetz                                                                                  
James H. Goetz 
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