
IN THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF OKLAHOMA 

 
(1) MODOC NATION a/k/a MODOC TRIBE ) 
OF OKLAHOMA; (2) RED CEDAR   ) 
ENTERPRISES, INC.; (3) EAGLE TG, LLC; ) 
(4) BUFFALO MTE, LLC; (5) TALON MTE, ) 
LLC; (6) MODOC MTE, LLC; and   ) 
(7) WALGA MTE, LLC,    ) 
       ) 
Plaintiffs/Counterclaim Defendants,   ) 
       ) 
vs.       )  Case No. 19-cv-00588-CVE-JFJ 
       ) 
RUSTY BOHL,     ) 
       ) 
Defendant, and     ) 
       ) 
(1) RAJESH SHAH, (2) SHARAD   ) 
DADBHAWALA, (3) SOFTEK   ) 
MANAGEMENT SERVICES, LLC,   ) 
(4) SOFTEK FEDERAL SERVICES, LLC, and ) 
(5) SOFTEK SOLUTIONS, INC.,   ) 
       ) 
Defendants/Counterclaimants,   ) 
       ) 
vs.       ) 
       ) 
(1) BLAKE FOLLIS, (2) TROY LITTLEAXE, ) 
and (3)  LEGAL ADVOCATES FOR INDIAN ) 
COUNTRY, LLP,     ) 
       ) 
Counterclaim Defendants.    ) 
              
 

MOTION TO DISMISS SOFTEK’S SECOND AMENDED COUNTERCLAIMS BY 
COUNTERCLAIM DEFENDANTS TROY LITTLEAXE AND LEGAL ADVOCATES 

FOR INDIAN COUNTRY, LLP 
       ____________________________________ 
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 Counterclaim Defendants Troy Littleaxe (“Littleaxe”) and Legal Advocates for Indian 

Country, LLP (“LAIC”), hereby move to dismiss the counterclaims against them under Fed. R. 

Civ. P. 12(b)(6), for failure to state a claim upon which relief can be granted. 

I. INTRODUCTION 
 

Softek’s Second Amended Counterclaims “SAC” has added six counterclaims1 against two 

Counterclaim Defendants based upon three conclusory allegations of liability: Counterclaim 

Defendants Littleaxe and his law firm LAIC allegedly provided Softek with counsel on issues 

relevant to this lawsuit and reviewed and drafted documents (SAC, ¶27); Littleaxe did not advise 

Softek of an alleged conflict of interest and secure a waiver (SAC, ¶28); and Littleaxe filed his 

Declaration in this lawsuit on February 13, 2020 that allegedly relates in part to his and LAIC’s 

legal services.  When the conclusory allegations are disregarded as they must be under Bell Atlantic 

Corporation v. Twombly, 550 U.S. 544, 555 (2007) (“Twombly”) and Khalik v. United Airlines, 

671 F.3d  1188, 1199 (10th Cir. 2012) (“Khalik”), Softek has alleged no facts to support a plausible 

claim of liability under anyone of the six counterclaims and they should be dismissed.2 

 

 

                                                 
1Breach of Fiduciary Duty; Legal Malpractice; Unjust Enrichment; Intentional Interference With 
A Contractual Relationship; Tortious Interference With Prospective Economic Advantage; and 
Civil Conspiracy.  
 
2 Softek’s served a Third Party Complaint summons on Littleaxe with the counterclaims. (ECF No 
91). LAIC has not been served with the Third Party Complaint summons and counterclaims. 
Littleaxe does not move to dismiss under Rule 12(b)(4)-(5) for insufficient and lack of service, as 
Softek would claim the summons was a misnomer or inadvertent as with Blake Follis. LAIC also 
will not move to dismiss under Rule 12(b)(4)-(5), but, instead, moves to dismiss under Rule 
12(b)(6) as Softek likely would claim the process server inadvertently failed to serve the LAIC 
summons and counterclaim on Littleaxe, a partner. 
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II. SOFTEK’S ALLEGATIONS AGAINST LAIC AND LITTLEAXE 

From January 2012 through June 2019, Softek engaged LAIC and Littleaxe as counsel and 

LAIC billed Softek $192,000 at $2,000 per month.  Littleaxe also was the Modoc Nation’s general 

counsel during that period. (SAC, ¶¶23-26). 

Littleaxe allegedly counseled Softek on issues relevant to this lawsuit and reviewed and 

drafted documents without advising Softek of an alleged conflict of interest and securing a written 

waiver. (SAC, ¶¶27-28) 

Littleaxe filed a declaration on behalf of Plaintiffs’ Motion to Dismiss which allegedly 

related in part to the scope of LAIC and Littleaxe’s legal services. (SAC, ¶30). 

III. LEGAL STANDARD 

The Tenth Circuit in Khalik, 671 F.3d at 1199,  held that “to withstand a rule 12(b)(6) 

motion to dismiss, a complaint must contain enough allegations of fact, taken as true, ‘to state a 

claim to relief that is plausible on its face.’” (quoting Twombly, 440 U.S. at 555, 127 S. Ct. 

1955).The Court went on to state that “mere ‘labels and conclusions’ and ‘a formulaic recitation 

of the elements of a cause of action will not suffice.’”(Citing Twombly, Id.). 

The Court concluded that “in examining a complaint under Rule 12(b)(6), we will disregard 

conclusory statements and look only to whether the remaining, factual allegation plausibly suggest 

defendant is liable.” The allegations that the Khalik Court found conclusory and disregarded are 

instructive in reviewing Softek’s allegations in support of the six counterclaims.  It determined 

that these allegations of Plaintiff were conclusory and should be disregarded on a claim of 

discriminatory termination and retaliation: (i) she was targeted because of her race, national origin 

and ethnic heritage; (ii) she was subjected to a false investigation and criticism; and (iii) 
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defendant’s stated reasons for her termination and other adverse employment actions were 

exaggerated and false. Id. at 1193-94. 

Softek’s allegations in the six counterclaims are every bit as conclusory as those the Tenth 

Circuit disregarded in Khalik, and they should be disregarded in determining whether Softek’s 

Counterclaims state a plausible claim of liability against LAIC and Littleaxe. See id.  

IV. LEGAL ARGUMENTS 

A. Attorney-Client Privilege. 

Before addressing each of Softek’s counterclaims against LAIC and Littleaxe, Softek 

cannot contend that it is precluded by the attorney/client privilege from disclosing the alleged facts 

upon which the counterclaims are alleged to satisfy the Twombly and Khalik pleading standards.  

Softek waived its attorney/client privilege when it asserted the counterclaims against LAIC and 

Littleaxe.  See, Okla. Stat. Tit. 12, Section 2502, entitled “Attorney-Client Privilege” which 

provides at part (D)(3) that “There is no privilege under this section …As to a communication 

relevant to an issue of breach of duty by the attorney to the client or by the client to the attorney;” 

See also Self and Associates, Inc. v. Jackson, 269 P.3d 30, 36 (Okla.Civ.App. Div. 4 2011) wherein 

the Court stated:  

…the Evidence Code states there is no privilege as to a communication "relevant 
to an issue of breach of duty by the attorney to the client or by the client to the 
attorney," 12 O.S.2001 and Supp. 2009, §2502 (D)(3).  This is consistent with 
Oklahoma's Rules of Professional Conduct, which state in pertinent part:  
  

Where a legal claim or disciplinary charge alleges complicity of the lawyer 
in a client's conduct or other misconduct of the lawyer involving 
representation of the client, the lawyer may respond to the extent the lawyer 
reasonably believes necessary to establish a defense.  The same is true with 
respect to a claim involving the conduct or representation of a former client.  
  

 Title 5 O.S.2001 and Supp. 2008, ch. 1, app. 3-A, Rule 1.6, comment 10….  
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Softek’s inability to allege facts to support the counterclaims is the result of the absence of 

facts.  Softek’s counterclaims were invented in  reaction to Littleaxe’s Declaration filed by 

Plaintiffs to support their motion to dismiss.   As shown below, the Declaration does not justify or 

support any one of the six counterclaims which were filed after the Declaration was filed—some 

three months after Softek filed its counterclaims against Plaintiffs and Blake Follis in December 

2019. 

B. Softek’s First Counterclaim for breach of fiduciary duty does not state a 
plausible claim that LAIC and Littleaxe are liable for any alleged breach of 
fiduciary duty that caused any alleged damages. 
 

The Oklahoma Civil Court of Appeals in Graves v. Johnson, 2015 OK Civ. App. 81 (2015) 

held that to establish liability under Oklahoma law for breach of fiduciary duty by an attorney 

Softek must allege facts to support the following elements: 

1. Existence of a  fiduciary relationship; 

2. An alleged breach of fiduciary duty; and 

3. Damages directly caused by the breach of fiduciary duty. 

Softek alleges facts sufficient to satisfy only the first element of the claim.  Softek alleges 

that some Softek Defendant engaged LAIC and Littleaxe to perform legal services from January 

2012 through June 2019.  (SAC, ¶¶21, 51) 

Softek alleges no facts sufficient to satisfy the other two elements and state a plausible 

claim of liability that LAIC and Littleaxe allegedly breached a fiduciary duty to Softek and the 

alleged breach caused Softek direct damages. 

Softek’s allegation that Littleaxe breached his fiduciary duty of loyalty when Plaintiffs 

filed the February 13, 2020 Declaration is erroneous as a matter of law.  (SAC, ¶53)  An attorney 
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who provides testimony as a witness is not committing a breach of fiduciary duty, nor is the 

attorney required to recuse himself as a witness and deprive the court and jury of the relevant 

testimony and facts. 

Littleaxe provided the Declaration as a witness to facts.  If an attorney is a witness with 

testimony that is directly adverse to a former client, the attorney may have to recuse himself from 

representing the adverse party. See Rules 1.9 and 3.7, Oklahoma Rules of Professional Conduct.  

Littleaxe represents none of the Plaintiffs in this action. 

Littleaxe also did not breach a fiduciary duty of confidentiality by providing the 

Declaration which Softek cites in paragraph 54—ECF No. 61-1. The Declaration discloses 

absolutely no information about Softek.  The only information disclosed relates to the Modoc 

Nation and MTE’s. 

Softek’s allegation that LAIC and Littleaxe failed to advise Softek of an alleged conflict of 

interest and secure a written waiver upon undertaking the representation of Softek is insufficient 

to support a plausible claim of breach of fiduciary duty.  Under Khalik, the conclusory allegation 

must be disregarded.  Under Rule 1.7(b)(4) of Oklahoma’s Rules of Professional Conduct, an 

attorney cannot undertake representation directly adverse to another client without informed, 

written consent.    

Softek alleges no facts that show or would support a plausible inference that when LAIC 

and Littleaxe undertook representation of a Softek entity that Littleaxe’s representation of the 

Modoc Nation was adverse to Softek.  The parties’ adversity did not arise until July 2019 when 

the Modoc Nation began discovering that the Softek Defendants had defrauded it.  Softek alleges 

the representation ended in June 2019. 
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That is why Softek cannot allege any facts to plausibly suggest that Softek was directly 

damaged by the alleged breach of fiduciary duty.  While Softek alleges causation and damages are 

for trial (SAC, ¶56), Khalik requires factual allegations that support a plausible claim of causation 

and damages. 

For these reasons, the First Counterclaim should be dismissed. 

C. Softek’s Second Counterclaim For Professional Negligence Does Not State A 
Plausible Claim That LAIC And Littleaxe Are Liable For Negligent Acts That 
Directly Caused Softek Damages That Would Not Have Otherwise Occurred. 
 

Graves v. Johnson, supra, a case involving an attorney/client relationship, also identifies 

the elements that Softek must allege for a professional negligence claim against an attorney: 

1. A breach of duty of care; 

2. Acts of negligence; 

3. A causal nexus between the acts of negligence and the resulting damages; 

and 

4. Allegations to show but for the negligent acts the client would not have been 

damaged. 

Softek’s negligence claim supports only the fact that an attorney/client relationship existed 

from January 2012 through June 2019 (SAC, ¶23). 

Softek’s repetition of the breach of fiduciary duty allegation that LAIC and Littleaxe were 

negligent by failing to advise it of a potential conflict of interest and securing a written waiver 

(SAC, ¶60) is already answered in LAIC and Littleaxe’s above response to the allegation as a basis 

for a breach of fiduciary duty claim.  No conflict of interest existed until the Modoc Nation 

discovered Softek’s fraud in July 2019, after LAIC and Littleaxe’s representation ended in June. 
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Softek’s remaining allegation in paragraph 61 is the kind of vague, conclusory legal 

allegation that Twombly and Khalik hold must be disregarded: 

Littleaxe and LAIC also provided Softek with legal advice concerning Softek’s 
work with Plaintiffs for a period of seven years.  As such, Littleaxe and LAIC were 
intimately familiar with Softek’s operations and provided mater advice on legal and 
business matters involving Softek’s business, including, without limitation, how 
invoice and fees were to be paid and arranged between Plaintiff entities to Softek, 
financing of the MTE’s in general, and drafting legal contractual agreements 
between and among the parties.” 
 
Indeed, the conclusory allegations are remarkably similar to the conclusory allegations in 

Khalik that the Tenth Circuit held should be disregarded. See supra, at 3-4.  

Softek does not allege any facts about any specific matter on which it sought advice that 

was directly adverse to Plaintiffs.  The only agreement referenced in the SAC is the LOI which 

Softek alleges it entered into with the Modoc Nation in August 2010. The LOI was executed two 

years before LAIC and Littleaxe had an attorney/client relationship.  (SAC, ¶21). 

Softek refers generally to business matters, such as how invoices and fees were paid, but 

Softek fails to allege any issues with respect to any business matters, invoices and fees about which 

Softek sought advice directly adverse to Plaintiffs. 

Simply put, Softek’s claim does not allege any specific acts or instances of negligent advice 

or services to sustain a plausible claim that LAIC and Littleaxe provided negligent advice to 

Softek. 

The SAC alleges only one fact that LAIC and Littleaxe failed to apprise them of a potential 

conflict of interest and secure a waiver.  Softek fails to allege facts that LAIC and Littleaxe advised 

them on any specific matter or issue on which the parties were directly adverse and created a 

potential conflict of interest.  That is not a breach of the duty of care or an act of negligence. 
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 The other general “information and belief” allegation in paragraph 59 that LAIC and 

Littleaxe took actions adverse to Softek in material respects is another conclusory allegation that 

is disregarded under Khalik. 

 Finally, Softek alleges no facts that support a plausible claim that LAIC and Littleaxe’s 

alleged negligence caused damages that would not have occurred but for the alleged negligence.  

That, of course, is the result of Softek’s failure to allege any facts that LAIC and Littleaxe 

committed any acts of negligence that would cause damages. 

 For these reasons, Softek’s Second Counterclaim should be dismissed. 

D. Softek’s Third Counterclaim does not state a plausible claim of unjust 
enrichment. 
 

  Softek alleges in one conclusory allegation that LAIC and Littleaxe have been unjustly 

enriched by Softek’s monthly payment of $2,000 for legal services from January 2012 through 

June 2019 because the legal services were not provided.  That conclusory allegation must be 

disregarded under Khalik, leaving no facts to sustain a claim of unjust enrichment.   

Even if the allegations in the First and Second Counterclaims are imported as a factual 

basis for the unjust enrichment claim, they are insufficient because those allegations do not support 

that LAIC and Littleaxe breached their fiduciary duties or committed acts of negligence. 

Absent factual allegations that support a plausible claim of breach of fiduciary duty or 

negligence to support that LAIC and Littleaxe have committed some injustice to Softek by which 

they have been unjustly enriched, the claim cannot be sustained.  See Teel v. Public Serv. Co. of 

Okla., 1985 OK 112, 767 P.2d 391, 398 (superseded by statute on other grounds). 

For these reasons, the Third Counterclaim must be dismissed. 
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E. Softek’s Fourth and Fifth Counterclaims do not state plausible claims for 
intentional interference with contract and prospective advantage and are 
groundless and frivolous. 
 

Softek alleges that Littleaxe’s February 13, 2020 Declaration intentionally interfered with 

the LOI between Softek and the Modoc Nation and, thus, constitutes a factual basis for asserting 

claims of intentional interference with contract and prospective advantage and recovery of the 

alleged $3,153,761 Softek demanded from the Modoc Nation in July 2019.  (SAC, ¶¶65-66). 

Softek alleges that the Modoc Nation terminated Softek’s management position on July 24, 

2019 because of an alleged dispute between Rusty Bohl and Blake Follis over Softek’s alleged 

objections to fantasy sports.  (SAC, ¶¶31-37).  Littleaxe’s Declaration filed seven months after the 

termination cannot support a plausible claim for tortious interference with contract and prospective 

advantage. 

Littleaxe’s February 13, 2020 Declaration could not have interfered with any alleged 

contractual relationship between the Modoc Nation and Softek that was terminated in July 2019 

and which gave rise to the lawsuit the Modoc Nation filed against Softek in November 2019 

alleging, among other claims, breach of contract and fraud.  Nor could it have interfered with any 

alleged prospective advantage of Softek to receiving profits from the MTE’s for the same reasons.  

Softek had no expectation of profit from its alleged contractual relationship with the Modoc Nation 

after the Modoc Nation terminated Softek in July 2019 and sued Softek in November 2019.  See 

Fulton v. People’s Lease Corporation, 2010 OK Civ. App 84, 241 P.3d 255, 273.  (Intentional 

interference involves interference with a reasonable expectation of profit.) 

For these reasons, the Fourth and Fifth Counterclaims must be dismissed. 
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F. Softek’s Sixth Counterclaim does not state a plausible claim of conspiracy 
against LAIC and Littleaxe. 
 

Softek adds Littleaxe to the conspiracy alleged against the Modoc Nation, the MTE’s and 

Blake Follis with one conclusory allegation—that he agreed and acted in concert with them “to 

push Softek out of its role with the MTE’s so they could keep all profits to themselves.”  (SAC, 

¶67). 

 Beyond the requirement that the conclusory allegation must be disregarded under Twombly 

and Khalik, leaving nothing to support the claim, Softek’s conspiracy allegations do not assert any 

facts upon which the Court could determine that Littleaxe participated in the alleged conspiracy.  

He is not mentioned in those allegations.  (SAC, ¶¶31-36)  Twombly makes clear that absent facts, 

a recitation of conspiracy and concerted action allegations are wholly insufficient to support a 

conspiracy claim.  That is even clearer when there are no facts that the alleged conspirators 

participated in the alleged conspiracy. 

 For these reasons, the Sixth Counterclaim must be dismissed. 

G. Conclusion. 

For all the reasons stated above, Softek’s Six Counterclaims against LAIC and Littleaxe 

fail to state a plausible claim of liability and should be dismissed. 

 
Dated April 2, 2020. 
 
      Respectfully submitted, 
 
     By:  s/ Charles D. Neal, Jr.    
      Charles D. Neal, Jr., OBA #6591 
      cdn@steidley-neal.com 
      Richard W. Wassall, OBA #10512 
      rww@steidley-neal.com 
      Clark W. Crapster, OBA #22112 
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      cwc@steidley-neal.com 
      STEIDLEY & NEAL, P.L.L.C. 
      CityPlex Towers, 53rd Floor 
      2448 East 81st Street 
      Tulsa, OK 74137 
      (918) 664-4612 Telephone 
      (918) 664-4133 Facsimile 
 
      And 
 
      James E. Nesland 
      Law Offices of James E. Nesland, LLC 
      14252 E. Caley Avenue 
      Aurora, CO 80016 
      (303) 807-9449 
      JENesland@comcast.net 
 
      ATTORNEYS FOR COUNTERCLAIM 
                                                                        DEFENDANTS TROY LITTLEAXE AND LEGAL 
                                                                        ADVOCATS FOR INDIAN COUNTRY, LLP 
 
 
 

CERTIFICATE OF SERVICE 
 

I hereby certify that on the 2nd day of April, 2020, I electronically transmitted the 
foregoing document to the Clerk of the Court using the ECF System for filing and 
transmittal of a Notice of Electronic Filing to the following ECF registrants: 

 
D. Michael McBride, III 
Gerald Lee Jackson 
James E. Nesland 
Anthony S. Broadman 
Ryan Dreveskracht 
Robert Joseph Sexton 
Kirk B. Holleyman 
 

       s/ Charles D. Neal, Jr.   
       of Steidley & Neal, P.L.L.C 
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