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Defendant Lori Lundeen respectfully files this Response Brief in Opposition 

to the Tribes’ Motion for Summary Judgment (Doc. 71).  For the reasons discussed 

below and in Defendant Lake County’s response brief, the Tribes’ motion should 

be denied.  

I. LEGAL STANDARD 
 
 Summary judgment is appropriate when the moving party demonstrates that 

“there is no genuine dispute as to any material fact and the movant is entitled to 

judgment as a matter of law.”  Rule 56(a), M.R.Civ.P.  Thus, summary judgment is 

warranted when the evidence produced by the parties permits only one conclusion.  

Mont. Pub. Interest Research Group (MontPIRG) v. Johnson, 361 F.Supp.2d 1222, 

1226-1227 (D. Mont. 2005) (citing Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 

251 (1986)).  If the moving party shows that the evidence does not permit a 

conclusion in favor of the nonmoving party, the burden shifts to the nonmoving 

party.  The party opposing the motion “may not rest upon the mere allegations or 

denials of [its] pleading, but…must set forth specific facts showing that there is a 

genuine issue for trial.”  Anderson, 477 U.S. at 248.  The Court looks to “whether 

the evidence presents a sufficient disagreement to require submission to a jury, or 

whether it is so one-sided that one party must prevail as a matter of law.”  

MontPIRG, 361 F.Supp.2d at 1227 (citing Anderson, 477 U.S. at 251-252). 

Case 9:19-cv-00090-DLC   Document 89   Filed 01/15/20   Page 2 of 14



Lundeen’s Response Brief in  
Opposition to Tribes’ Motion  
for Summary Judgment (Doc. 71) 3 

II. ARGUMENT 
 

A. Lundeen Joins In, Supports, and Incorporates Lake County’s Response 
Herein by Reference. 

 
 Lundeen joins in and supports Lake County’s response brief and related 

filings and incorporates them herein by reference. 

B. The Flathead Allotment Act Controls. 
 
 One aspect of this case presents a question of statutory construction, which 

is a question of law the Ninth Circuit reviews de novo.  United States v. 

McConney, 728 F.2d 1195, 1201 (9th Cir. 1984), cert. denied, 469 U.S. 824 

(1984).  To the extent that statutes can be harmonized, they should be, but in case 

of an irreconcilable inconsistency between them, the later and more specific statute 

usually controls the earlier and more general one.  Hellon & Assocs., Inc. v. 

Phoenix Resort Corp., 958 F.2d 295, 297 (9th Cir. 1992) (citing Chevron U.S.A., 

Inc. v. Hammond, 726 F.2d 483, 490 n. 8 (9th Cir. 1984), cert denied, 471 U.S. 

1140 (1985)).  “Congress must be presumed to have known of its former 

legislation…and to have passed…new laws in view of the provisions of the 

legislation already enacted.”  Hellon & Assocs. at 297 (quoting Owner-Operators 

Indep. Drivers Ass’n of Am., Inc. v. Skinner, 931 F.2d 582, 586 (9th Cir. 1991)). 

 The Flathead Reservation was formed in 1855 and it is comprised of 

approximately 1.317 million acres located in northwest Montana.  The nature of 
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this large and undivided land was dramatically altered in 1904 with the passage of 

the Act of April 23, 1904, 33 Stat. 302, known as the Flathead Allotment Act (the 

“FAA”).  See, e.g., Flathead Irrigation Dist. v. Jewell, 121 F.Supp.3d 1008, 1011 

(D. Mont. 2015).  Pursuant to the FAA, the Flathead Reservation was surveyed and 

divided into parcels.  Certain of these parcels were then “allotted” to individual 

Indians, but not all of them.  The lands not allotted to individual Indians were 

deemed “surplus lands,” and were opened for purchase and settlement by non-

Indians.  Id.  “That when said commission shall have completed the classification 

and appraisement of all of said lands and the same shall have been approved by the 

Secretary of the Interior, the land shall be disposed of under the general provisions 

of the homestead, mineral, and town-site laws of the United States…”  FAA, § 8.  

“That said lands shall be opened to settlement and entry by proclamation of the 

President…”  FAA, § 9.  The FAA identified the payments to be made for the 

lands open to settlement: 

Provided further, That the price of said lands shall be the appraised 
value thereof, as fixed by the said commission, but settlers under the 
homestead law who shall reside upon and cultivate the land entered in 
good faith for the period required by existing law shall pay one-third of 
the appraised value in cash at the time of entry, and the remainder in 
five years, respectively, from and after the date of entry, and shall be 
entitled to a patent for the lands so entered upon the payment to the 
local land officers of said five annual payments, and in addition thereto 
the same fees and commissions at the time of commutation or final 
entry as now provided by law where the price of the land is one dollar 
and twenty-five cents per acre, and no other and further charge of any 
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kind whatsoever shall be required of such settler to entitle him to a 
patent for the land covered by his entry. 
 

FAA, § 9. 
 
 The FAA also authorized the platting of specific town sites and delegated 

authority to the Secretary of the Interior to plat other as-yet undetermined town 

sites within the Reservation.  Act of Feb. 27, 1906, Pub. L. No. 59-258 § 17, 34 

Stat. 325, 354 (1906).  See also Doc. 74, pp. 3-4; Doc. 50, ¶ 8. In anticipation of 

non-Indian settlement, the General Land Office ordered a plat for the townsite of 

Big Arm on June 20, 1910.  (Doc. 50, ¶ 9). This plat encompassed 206.66 acres 

and was completed on August 20, 1913. (Doc. 50, ¶ 10).  

 In their brief, the Tribes cite several statutes other than the FAA which are 

earlier, more general, or both.  For example: 

• The Nonintercourse Act (also known as the Indian Intercourse 
Act or the Indian Nonintercourse Act) (Doc. 73, p. 18).  The 
Nonintercourse Act is the collective name given to six (6) statutes 
passed by Congress in 1790, 1793, 1796, 1799, 1802, and 1834 to set 
Amerindian boundaries of reservations.  The various acts also regulate 
commerce between Americans and Native Americans.  The most 
notable provisions regulate the inalienability of aboriginal title in the 
United States, a continuing source of litigation.  The Act pre-dates the 
FAA and it is not specific to the CSKT or reservation land in Montana. 
 
• The Dawes Act (General Allotment Act, 24 Stat. 388, ch. 119 
(1887)) (Doc. 73, p. 11).  The Dawes Act authorized the President of 
the United States to subdivide Native American tribal landholdings into 
allotments for Native American heads of families and individuals, 
transferring traditional systems of land tenure into government-
imposed systems of private property by forcing Native Americans to 
assume a capitalist and proprietary relationship with property that did 
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not previously exist.  The Act also opened remaining Native land for 
appropriation by white settlers.  The Dawes Act pre-dates the FAA and 
it is not specific to certain tribes or land.  The federal government 
implemented the Dawes Act on a tribe-by-tribe basis after it was passed 
in 1887. 
 
• The Enabling Act, Act of February 22, 1889 (25 Stat. 676) (Doc. 
73, p. 24).  This is a United States statute that permitted the entrance of 
Montana and Washington into the United States of America, as well as 
the splitting of Territory of Dakota into two states: North Dakota and 
South Dakota.  The Enabling Act pre-dates the FAA and it does not 
involve the division of land, allotment to individual Indians, or the 
purchase or settlement of surplus lands by non-Indians. 
 
• The Act of March 3, 1901, ch. 832, 31 Stat. 1058, § 4, 25 U.S.C. 
§ 311 (Doc. 73, p. 33).  § 311 provides: “The Secretary of the Interior 
is authorized to grant permission, upon compliance with such 
requirements as he may deem necessary, to the proper State or local 
authorities for the opening and establishment of public highways, in 
accordance with the laws of the State or Territory in which the lands 
are situated, through any Indian reservation or through any lands which 
have been allotted in severalty to any individual Indian under any laws 
or treaties but which have not been conveyed to the allottee with full 
power of alienation.”  The 1901 Act pre-dates the FAA and it serves a 
different purpose (i.e., to open roads on reservations as opposed to the 
creation of townsites).  The 1901 Act is a red herring intended to 
distract from the issue of compliance with and proper platting under the 
FAA. 
 

 The FAA is the later and more specific federal statute.  The FAA is more 

specific in time, geography, and content, and governs the platting of townsites.  It 

controls the earlier and more general statutes, including the 1901 Act.  Hellon, 958 

F.2d at 297.  

The Big Arm Townsite was platted on August 20, 1913 pursuant to the 

FAA.  (Doc. 1-1).  The townsite was created and platted not by the County or any 
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other political subdivision of the State, but by the federal government (i.e., 

Department of the Interior) as authorized under the FAA.  Id.1  The plat, including 

the streets, alleys, and public reserves, was surveyed and subsequently approved by 

A.A. Jones, an interior department official, on September 4, 1913.  (Smith Depo., 

116: 8-18). Appraisers were appointed and lots were appraised in 1914.  CSKT 

361.  As of 1914, improvements on Blocks 1-27 included interior lots being used 

as a church, fruit tree farm, and blacksmith.  CSKT 342-353.  The plat clearly 

shows blocks with lots, as well as streets, alleyways, and other public use areas, 

specifically including “E Street,” which the County approved Lundeen to further 

develop and use for access to her project.  Id.   

A subsequent opinion by the Secretary of the Interior confirmed that the 

United States could dispose of lands by creating townsites like the Big Arm 

townsite or by selling individual lots.  (Doc. 12-1, 53 Interior Dec. 154 (D.O.I.), 

1930 WL 2633 (“The Secretary of the Interior was directed to cause all of the 

reservation to be surveyed, to make allotments, to classify and appraise the lands 

remaining after allotments, and to dispose of such remaining lands under the 

general provisions of the homestead, mineral, and town-site laws of the United 

States, with certain exceptions.”) (emphasis added)).   

 
1 It has long been recognized that the Secretary of the Interior is the executive arm of the Government to execute the 
declared Congressional policy with the Indians.  Confederated Salish & Kootenai Tribes v. Namen, 380 F. Supp. 452, 
466 fn. 24 (D. Mont. 1974). 
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The FAA can also be harmonized with the treaties at issue in this case, 

including the Hell Gate Treaty of 1855 and the Lame Bull Treaty, which confirm 

that travel and transportation are public rights.  The earlier and/or more general 

statutes cited by the Tribes are irrelevant and not controlling. The Tribes’ motion 

should be denied.  

C. A Private License Is Inconsistent with the Treaties, the FAA, and 
Practice. 

 
 The Tribes now take the position that they “do not challenge existing access 

to present sites in Big Arm, but consider such access as a private license.”  CKST 

Br. at 5.  Not only is this argument inconsistent with the Tribes’ unilateral erection 

of the gate across E Street, the concept of a “private license”, which suggests 

CSKT jurisdiction over the streets, is also inconsistent with the Treaties, the FAA, 

and historic and contemporaneous use of the streets in Big Arm.   

 As discussed in Lake County’s brief, and briefly reiterated here, the Treaties 

contemplated travel over and across the Reservation.  By way of example only, and 

without limitation, Article III of the Hell Gate Treaty provides, in part: 

That is necessary for the public convenience roads may be run through 
the said reservation; and, on the other hand, the right of way with free 
access from the same to the nearest public highway is secured to them; 
as also the right in common with citizens of the United States to travel 
upon all public highways. 
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Art. VII of the Lame Bull Treaty also addresses travel through the Reservation: 

The aforesaid nations and tribes of Indians agree that citizens of the 
United States may live in and pass unmolested through the countries 
respectively occupied and claimed by them.  And the United States is 
hereby bound to protect said Indians against depredations and other 
unlawful acts which white men residing in or passing through their 
country may commit.2 

 
(emphasis added).   
 
 In addition, when the Secretary of the Interior approved the Big Arm 

townsite plat pursuant to the FAA, the streets and alleys were dedicated to 

public use, as a matter of law, and not subject to the Tribes’ jurisdiction. As 

discussed in Lake County’s brief, the undisputed evidence and the Tribes’ 

own expert’s review of the history of Big Arm clearly and unequivocally 

establishes a dedication of the roads, alleys, and reserves to public use.  The 

documentary evidence also establishes that for over 80 years, the 

Department of the Interior has not viewed access in and through townsites as 

a private license subject to CSKT oversight - the converse is true. DOI 

officials have consistently maintained that the streets and alleys in townsites 

on the Reservation are under County jurisdiction, and have confirmed that 

they remain under County jurisdiction unless and until the County 

undertakes a formal process to abandon them, which has not been done here.  

 
2 In its Order on the Tribes’ Motion to Dismiss (Doc. 74, pp. 10-11), the Court stated that interpretation of these 
provisions “will likely prove essential to ultimately resolving the issue of title.” 
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See, e.g., Doc. 67-27 (1986 Letter from Letter from the Superintendent to 

Glen D. Park).  In addition, the Federal Register notice memorializing the 

1956 restoration order describes the land to be returned to CSKT within the 

Big Arm townsite by blocks and lots, and public reserves or the parks, and 

not by streets and alleys. (Smith Depo., 145: 1-19). 

 Historical and contemporary use of the streets in Big Arm also demonstrates 

that a private license is too limited of a concept to apply here.  For many years, 

non-Indians have used the roads depicted on the Big Arm Townsite.  As early as 

1911, there was even a post office operating in Big Arm.  Big Arm was 

contemplated to be a shipping point for a somewhat limited agricultural region, and 

once irrigation was established, a more densely populated resident district and 

eventually a permanent small town.  Id. at 127: 2-14. It is unclear how this could 

be accomplished without public use of the roads, streets, and alleys. The fact that 

Big Arm had businesses dependent upon streets and alleys when Big Arm was 

platted is proof that the FAA’s intent was being realized in Big Arm.   

The County has also maintained the roads within the townsite without 

objection by the Tribes.  Now, after more than 100 years, the Tribes claim that 

Lundeen and others are trespassers, which is inconsistent with the deposition 

testimony of their own expert historian, Ian Smith.  Furthermore, Ian Smith did not 

review any evidence in his review of the history of Big Arm that the occupants of 
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Big Arm were “non-Indian squatters” who were in trespass or otherwise occupying 

Big Arm illegally.  (Smith Depo., 127: 2-14).  They did so with full knowledge of 

the Tribes and without objection.   

Neither Ian Smith, nor any HRA Associates, reviewed any documents 

specifically related to the parcel of land which is owned by Lundeen and now Wild 

Horse RV Resort, or present day access to those lands across Big Arm.  (Smith 

Depo., 55: 3-8). Ian Smith and/or HRA Associates did not review any documents 

from meetings conducted with the Lake County Planning Board. (Smith Depo., 55: 

18-21).  Ian Smith provided within his report a listing of every lot that was ever 

patented to a non-Indian, but not Lori Lundeen’s tract of property because that 

property is not within the Big Arm townsite.  (Smith Depo., 56: 2-23).  

Simply put, Congress intended for townsites on the Reservation to be fully 

functioning - an intent that would be thwarted if access to those townsites and 

access within the townsites is limited to a “private license,” revocable at the 

Tribes’ discretion or subject to the Tribes’ jurisdiction.  The Court should rule in 

favor of Defendants and against the Tribes. 

D. A Patent is Not Required. 
 
 The Tribes argue “that there is no patent conveying title to the streets, alleys, 

or public reserves of the Big Arm town site to Lake County.”  (Doc. 73, pp. 7-8).  
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The Tribes’ argument is misplaced because a patent is not required for the County 

to have jurisdiction. 

 When interpreting a statute, the Court’s purpose is to implement the 

objective the Legislature sought to achieve.  In re Estate of Martelle, 32 P.3d 758, 

¶ 18 (Mont. 2001).  The Court’s role is to ascertain and declare what is in “terms or 

in substance contained” in a statute, and not to insert what is omitted or omit what 

is inserted.  In re Estate of Erickson, 406 P.3d 1, ¶ 24 (Mont. 2017) (citing § 1-2-

101, M.C.A.; State v. Cooksey, 286 P.3d 1174, ¶ 32 (Mont. 2012)).  The intent of a 

statute must be ascertained from a holistic survey of the statute’s text, language, 

and structure.  State v. Triplett, 195 P.3d 819, ¶ 25 (Mont. 2008).  Legislative 

intent must first be determined from the plain words used in the statute, and when 

that is possible, no other means of interpretation are proper.  City of Missoula v. 

Cox, 196 P.3d 452, ¶ 9 (Mont. 2008).  Courts may not disregard the plain language 

of a statute.  Bank of America v. Ivey, 234 P.3d 867, ¶ 10 (Mont. 2010). 

 Here, as discussed above, the FAA is the controlling federal statute, and 

Section 17 of the FAA does not require a patent to be issued to the County either 

expressly or impliedly.  It is not the Court’s role to insert a patent requirement that 

Congress omitted.  Not only is this argument contrary to the language and intent of 

the FAA, it is also highlighting that the Tribes’ arguments are internally 
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inconsistent because they have no patent to the 80 acres that were “returned” to 

them, nor do they have a patent to the lands restored pursuant to the IRA.   

The plain words of the FAA reveal its legislative intent – i.e., for the 

Secretary of the Interior to set aside for town-site purposes, and to survey, lay out, 

and plat into town lots, streets, alleys, and parks.  No other means of interpretation 

are proper.  The Tribes’ “no patent” argument should be rejected, and their motion 

should be denied. 

DATED this 15th  day of January, 2020. 

    DATSOPOULOS, MACDONALD & LIND, P.C. 
 
 
    By:     /s/ J.R. Casillas                              
     J.R. Casillas  
     Jenna P. Lyons 
     201 West Main Street, Suite 201 
     Missoula, Montana 59802 
     jrcasillas@dmllaw.com 
     jlyons@dmllaw.com  
     Attorneys for Defendant Lori Lundeen 
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CERTIFICATE OF COMPLIANCE 
 
 I certify under Local Rule 7.1(d)(2)(E) that this brief is double-spaced, has a 

proportionally-spaced typeface of 14 points, and contains 3,033 words of text. 

DATED this 15th day of January, 2020.  

    DATSOPOULOS, MACDONALD & LIND, P.C. 
 
 
    By:     /s/ J.R. Casillas                               
     J.R. Casillas  
     Jenna P. Lyons 
     201 West Main Street, Suite 201 
     Missoula, Montana 59802 
     jrcasillas@dmllaw.com 
     jlyons@dmllaw.com  
     Attorneys for Defendant Lori Lundeen 
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