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MEMORANDUM OF POINTS AND AUTHORITIES 

2 l. INTRODUCTION AND SUMMARY OF ARGUMENT 

3 Plaintiffs ACRES BONUSING, INC. and JAMES ACRES' ("Plaintiffs") 

4 opposition to the Motion of Defendants JANSSEN MALLOY LLI\ Iv1EGAN 

5 Y J\R1"1\JJ\LL and AMELIA BURl~OUGIIS ("Janssen I\1alloy") to Dismiss is remarkable 

6 not for what it includes, but \,vhat it omits. Significantly, Plaintiffs' opposition failed to 

7 address the ruling of the California Superior Court - for the County of Sacramento -

8 having granted the Motion to Quash/Dismiss the claims against Defendants based upon 

9 sovereignty of the Tribal Court. (James Acres. etc. vs. Lester Marston. etc. ct. al., 

10 Sacramento Superior Court Case No. 34-2018-00236829 - Exhibit "A" - Ruling.) 

11 Uv1otion, at p. l, lines 1 1 -15.) Plain ti fTs also ignore the controlling authority cited in 

12 Janssen Malloy's mcffing papers. 

13 Based upon Plaintiffs' failure to address the prior ruling and controlling authority, 

14 the Court should grant this motion, at which time Defendants should be dismissed. 

15 IL DEFENDANTS ARE STILL PROTECTED BY BLUE LAKE'S 

16 SOVEREIGN l'.\1;\fUl\ITY EVE1'" THOLJGH Al\'Y JUDGIVIENT IN THIS 

17 ACTIOI\' \VOULD ~OT BIND THE INDIAN TRIBE 

18 Plaintiffs attempt to characterize their Complaint as one against Janssen Malloy in 

19 their individual capacities as they arc only seeking relief Crom them as individuals. 

20 (Opposition, at p.9, lines 2-22, p.10, lines 6-9.) Plaintiffs believe that by lea\ing out the 

21 so\ creign, this Court must ignore the substance of their pleadings, howe\-er, a re\ iew of' 

22 the pleadings makes it evident Plaintiffs' Complaint is an attack against Blue Lake 

23 Casino and the Tribe, and its agents, namely its attorneys, as a result of Blue Lake 

24 Casino's suit against Plaintiff. (V crificd Complaint ("\'C"'), at•• .1, 4, 5, 22, 27-29.) The 

25 assertion that any judgment here \Hrnld not "hind" the Tribe docs not control the 

2() analysis, as the Court "must not simply rely on the characterization in the complaint"· but 

27 rather determine '\d1cthcr the remedy sought is truly against the SO\l_'reign." (Lewis v. 

28 C/arke(2017) 1]7 S. Ct. 1285, 1290-1291.) 
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In Brown v. Garcia (20] 7) 17 Cal.App.5th ] 198, 1] 98~ the Court looked to 1','inth 

2 Circuit authorities and observed that "sovereign immunity will nonetheless apply in 

3 appropriate circumstances even though the complaint names and seeks damages only 

4 from individual defendants." (ld., at p. 1205 citing Pistor v. Garcia (9th Cir. 2015) 79 

5 F .3d 1104, 1113.) Brown further explained that: "In any suit against tribal officers, we 

6 must be sensitive to \Vhether the judgment sought would expend itself on the public 

7 treasury or domain, or interfere \Vith the public administration, or if the effect of the 

8 judgment would be to restrain the l sovereign I from acting, or to compel it to act." 

9 (Brown v. Garcia, supra, 17 Cal.App.5th at p. 1205 Jcitations omittedJ.) 

l 0 Plaintiffs' argument is based upon allegations Judge :Marston wrongfully assigned 

l l the case to himself despite various conflicts of interest; and that the Boutin Jcmes 

J 2 attorneys wrongfully prosecuted the action in Tribal Court, and aided and abetted 

13 various alleged wrongful acts of Judge Marston in the prosecution ofthc action against 

14 him. (VC, at ••.52-105.) Ilmvever, these allegations do not apply to Janssen \ilalloy 

15 because the firm ne\cr represented the Tribe before Judge Nlarston. (V C, at • •. J J l.) 

16 Moreover, as explained in Brown, failing to extend the Tribe's immunity to 

17 Janssen \falloy would compel the state court to determine\\ hat actions arc permissible 

18 in Tribal Court; \\'hcther the Tribal Court has followed its O\\n procedures in Tribal 

19 Court: and whether an attorney in Tribal Court has misused the Tribal Court's judicial 

20 process. This V\'cmld be an irnrermissiblc impingement on the Tribe's sc)\'ereignty. 

21 The Tribe's counsel, in performing their functions f'or the Tribe, such as 

22 representing the Tribe in tribal courL must be free to express legal opinions and gi\c 

23 advice unimpeded by fear their relationship \Vith the Tribe will be exposed to 

24 examination and potential liability for the ach ices and opinions gi\cn. rSec Great Jf'. 

25 Casinos, Inc. v. ,WoronKO Band rif'J1ission Indians ( 1999) 74 Cal.App.4th 1407, 1423-

2(1 142-L) Refusing to recognize an extension or the Tribe's sm ereign immunity to co\ er 

27 Janssen Vial Joy's ad\ ice Lo the Tribe\\ ould jeopardize the Tribe's interests by creating 

28 the possibility the Tribe's rationale f'or pursuing its action against Plaintiff, \\ould be 
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subject to scrutiny by outside authorities. (Ibid.,- Davis v. Littell (9th Cir. 1968) 398 F.2d 

2 83, 85.) Such interference in the Tribe's scffereignty \vould also undoubtedly adversely 

3 influence counsel's representation of the Tribe in the future. 

4 Plaintiffs argue that the Cnited States Supreme Court decision in LeJvis v. Clarke, 

5 supra, 137 S. Ct. at p. ] 285, supports the conclusion that sm ereign immunity should not 

6 be extended to Janssen Malloy. (Opposition, at p.9, lines ] 0-14.) This argue ignores the 

7 key consideration in Lewis v. Clarke - the distinction bet\\-een individual - and of1icial -

8 capacity suits, stating that: "The identity of the real party in interest dictates \\'hat 

9 immunities may be available.'' (Jd. at p. 1292.) Janssen T\1alloy in an oflicial-capacity 

10 action may assert sovereign immunity. (Ibid.) In Le·wis, a tribal employee was sued for 

11 negligence when he allegedly caused a motor-vehicle accident on an interstate highway 

l 2 not on tribal lands. ([d. at p. 129].) The employee was shuttling customers f'or the Tribe. 

13 (Ibid.) The tribe argued that sovereign immunity barred the suit because the dri\-cr was 

14 a tribal employee driving on tribal business and because the Tribe's decision to 

15 indemnify its employees meant that a judgment\\ ould affect the Tribe's finances. (Lewis 

16 v. Clarke, supra, 137S.Ct.atp. 1291.) 

17 Acknowledging the distinction between "personal capacity claims" and "onicial 

l 8 capacity claims" the Cnited States Supreme Court found the case to be "a negligence 

19 action arising from a tort committed by J the employee I on an interstate highway within 

20 the State of Connecticut." (Ibid.) "The suit Jwasl brought against a tribal employee 

21 operating a vehicle \\ ithin the scope of his employment but on state lands, and the 

22 judgment I would I not operate against the Tribe." (/bid.) Based upon those specific 

23 facts, lewis found that the suit was not against the employee in his official capacity. 

24 (Id., at pp. 1291-1292.) To the contrary, lewis held that the case was simply a suit 

2~ against the employee to 1-ccm-cr for his personal actions,\\ hicb \.nmld not require action 

2(1 lw the sm-crcign or disturb the sm ercign's property. (Id., at pp. 1292-1293.) 

n The facts of lewis arc' cry di fTcrent from this case. The Tribe cn1ployec in Lewis 

28 did not claim to be an "of'llcial" ol'the Tribe,\\ hcrcas Janssen \lallo;. \\Crc acting as the 
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Tribe's fiduciary agent as the Tribe's legal representative before the Tribal Court. (AA, at 

2 pp. 11-33.) The tort alleged in Lewis involved a simple vehicle accident that occmTcd on 

3 a state high\\·ay, whereas the torts alleged against Defendants all occurred in/before the 

4 Tribal Court action and the Defendants' representation of the Tribe in that action. 

5 Further, the action against the employee in Leu·is would not require that the Tribe 

6 or Tribe of1icials be summoned as witnesses or necessary parties, whereas the action 

7 against Janssen J\1alloy directly interferes with the Tribe's prosecutorial efforts and could 

8 invade the attorney-client privilege between the Tribe and the law firm regarding the 

9 action bcCorc the Tribal Court. 

10 The employee in Lewis was acting within the scope or his employment, but he 

11 was not acting in an of1icial capacity at the tirnc of the accident. (Lewis v. Clarke, supra, 

12 ] 3 7 S. Ct. at pp. 1291-1292.) In Lewis, the tribe's responsibility and involvement began 

13 and ended with the indemnification or the employee. (Id., at pp. 1293-1292.) IIcrc, 

14 Janssen Nlalloy were acting in their official capacity as the official legal representatives 

15 of the Tribe in the Tribal Court. (VC, at•• .27-29, 1] 1, J 34-139.) Any act of Defendants 

16 in representing the Tribe\\ ould be considered an act of the Tribe; and any action against 

17 Defendants Cor those acts should be considered an action against the Tribe. 

18 Moreover, there arc major factual differences between Lewis and this case, and 

19 Lewis, Great W Casinos, and Brown all support the conclusion the Tribe's sovereign 

20 immunity should extend to Janssen \falloy as onicials of the Tribe acting in their 

21 oCficial capacity. As stated abmc, non-member attorneys acting in their onicial capacity 

22 on behalf of the Tribe and \\ithin the scope of their authority arc protected by tribal 

23 immunity. (Davis v. Littell, supra, 398 L2d at p. 85.) 

24 JII. LEJYIS v. CLARKE DID NOT OYERRLLE THE DECISIONS J:\ DAVIS 

25 AND GREAT J1l£STERS CASINOS 

2() Plainti fT'i also argue Davis and Great IJ'estern Casinos \\ere O\ erruled by Lewis 

27 v. Clarke because Great lf'estern Casinos applied the scope of employment tesL 

28 disa\ m\cd in Davis. (Opposition, at p.11, lines 6-2), p.12. line 1 through p.13, line 3.) 
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This argument is merit. 

2 Sovereign immunity extends not only to the Tribe, but also to those agents acting 

3 on the Tribe's behalf. (Davis v. Littell, supra, 398 L2d at p. 85; Great W Casinos, Inc. 

4 v.1l1orongo Band of1Wission Indians, supra, 74 Cal.App.4th at pp. 1423-1424.) Courts 

5 have recognized that attorneys acting in their oiiicial capacity on behalf of the Tribe and 

6 v,'ithin the scope of their authority arc protected by tribal immunity. (Ibid.) 'Turther, at 

7 least in our federal circuit, an oHicial need not be a member of the tribe in order to share 

8 in its sovereign immunity.'' (Trudgeon v. Fantasy Springs Casino, supra, 71 

9 Cal.App.4th at p. 643; see also U.S. v. Oregon (9th Cir. 1981) 657 F.2d 1009, 1012; 

10 Snow v. Quinalt Indian t\'ation (9th Cir. 1983) 709 F.2d 1319, 1321.) 

11 In Great W. Casinos, Inc. v. J1orongo Band of ~Mission Indians, supra, 74 

J 2 Cal.App.4th at p. 1407, the Court held tribal sm crcign immunity extended to the Tribe's 

13 outside legal counsel (characterized as "non-Indian Jaw firm and general counsel") to 

14 protect the tribe's interests and ensure adequate Jcga] counsel for the Tribe. (Id., at pp. 

15 1423-1424.) In the case, Plaintiff Great \Vcstcrn Casinos filed suit againstthc Tribe, the 

l 6 tribal council, tribal council members, the Tribe's general counsel, an attorney and her 

l 7 private law firm regarding the Tribe's cancel la ti on of a contract. (Id., at pp. 1410-1415.) 

18 Great \\Testcrn Casinos alleged it entered into a gaming contract \Vith the Tribe, through 

l 9 its individual members and general counsel who engaged in a scheme to cancel the 

20 contract and cheat Great w·estern Casinos out of potential profits. (fd. at p. 1413.) The 

21 trial court granted the \1otion to Quash and dismissed the action gi\·en scn-ere1gn 

22 irnmunitv. (Id., at pp. 1414-1415.) 

n The Court arfirrncd, finding the 11011-Jndian law firm \\ere protected by tribal 

24 smcreign immunity for their actions taken or opinions gi\ en in rendering related 

25 legal sen ices to the Tribe to the same extent of immunity entitled to the Tribe, tribal 

2<1 council, and Tribe members. rGreat W. Casinos, Inc. v . .l1oron;:o Band f~{Jlission 

27 Indians, supra, 74 Cal.,\pp.4th at pp. 1423-1424.) 

28 
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IV. PLAINTIFFS' ARGUJ\1ENT DJJlECTED TO WHETHER THE COURT 

2 HERE WOULD NEED TO ASSERT CONTROL OVER THE TRIBAL 

3 COURT IS MISPLACED 

4 Relying upon JWGamingDev., LLCv. James, 2018 U.S. Dist. LEXIS 172773, 

5 2018 \\T, 4853222 (NJ). Cal. October 5, 2018) Plaintiffs argue that sovereign immunity 

6 docs not apply here because the Court \Vcmld not need to assert control over the tribal 

7 court. (Opp., at p.14, lines 2-10.) This argument is misplaced. 

8 The Plaintiff J.\\'. Gaming \Vas suing in federal corn1 a Native American tribe and 

9 an investment group after losing nearly $5.4 million in a casino project. As to the 

10 "sovereign immunity" aspect of the case, the issue \\'as limited to the court opining that 

11 the tribe's employees \\Tre not able to enjoy the tribal immunity because the "suit is 

12 agai11st the Trib;1l [kf'endants ill their indi\ idwd cap<Kitii.:s and that the Tribe is not the 

13 rc:d party in intL'l'l'St." (Id .. at p. *9.) One \ital asr·i...:cl or the court. s reasoning \\as 

16 The case at bar concerns attorneys representing a tribe before a tribunal and not 

17 tribal employees entering into contracts with outside vendors. Plaintiffs' assertion that 

18 the J. W. Gaming opinion addresses "tribal attorneys" is patently false and demonstrably 

19 untrue. (Opposition, atp.14, lines 11-15.) 

20 v. 
21 

.,,.., 
LL 

:\0 RECENT DECISION FRO'l THE Sl~PREME COCRT CASTS 

DOUBT l'PON THE APPLTCA THY\ OF SOVEREIGN LM'.\1lJNITY 

Realizing that the controlling lmv is against them, Plaintiffs arc leCt arguing that 

2J "recent" precedent of the Lnited States Supreme cast doubt on whether so\ereign 

24 immunity precludes recm cry by pri\ ate tort \ ictims of a commercial enterprise. 

25 (Opposition, at p. 14, line 20 through p.15, line 10.) This argument is without merit. 

2<1 Plainti fTs assert the Supreme Court recently J'C\ isited the doctrine in .HichiKan \'. 

27 Bay .Hills Indian Cmty. I 34 S. Ct. 2024, 2035 (2014 ), \\here the State of' \lichigan sued 

28 Bay \!ills to enjoin Bay Mills' illegal o!T-resen-ation casino. (Opposition, al p.15, lines 
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1-10.) However, Plaintiffs concede "the Supreme Court held in a five-four decision 

2 sovereign immunity precluded the suit.'' (Opposition, at p.15, lines 3-6.) 

3 VI. THE RELEVANT AUTHORITY - WHICH ADDRESSED THE ISSUE -

4 FOUND LITIGATION ACTIVITY MAY NOT SUPPORT A RICO CLAU\1 

5 As shmvn in Defendants' moving papers, the Second Circuit inKim v. Kimm 884 

6 F.3d 98, 104 (2 11
d Cir. 2018) addressed the issue of \Vhcther litigation activity could 

7 support a IUCO claim and cited similar decisions in the First, rifth, Tenth and Eleventh 

8 Circuits to hold that allegations of frivolous, fraudulent or baseless litigation activity 

9 could not support a IUCO claim. (Motion, at pp.15-18.) 

10 Ignoring Kim v. Kimm, Plaintiffs cite to Chevron Donziger 974 F.Supp.2d 382, 

11 581 (S.D.N.Y. 2014) for the proposition that the "District Court, however, found 

12 'corruption of adjudicative process' arc \vrongful means' vvhich gi\·c raise to RICO 

13 predicates. (Opposition, at p.17, lines 1-5.) Not only is this the ruling of a District 

14 Court, but the Court there did not approve a claim under JUCO based upon ci\·il 

15 litigation, but instead only found that corruption of an adjudicative process removes any 

16 shield as protected petitioning activity entitled to protection under the first amendment. 

17 (Id., at pp. 580-581.) 

18 VII. THE ONE-YEAR STATlJTE OF Ll1\1ITATJ01\'S SET FORTH l.'\ 

19 CALIFOR,VIA CODE OF CIVIL PROCEDURE SECTION 340.6 BARS 

20 THE CLAJl\1 FOR \VRO.\GFCL CSE OF CIVIL PROCEEDINGS 

21 CMALTCIOLS PROSECt;Tf ON) 

22 In a concession the application of the one-year statute of limitations set forth in 

23 California Code of Civil Procedure Section 340.6 \\ould barthe claim for \\'rongful Lsc 

24 of Civil Proceedings (J\lal icious Prosecution) \\ ould against the attorney De fondants, 

25 Plaintiffs argue that a two-year statute of limitations should apply. (Opposition, at 

26 pp.19-23.) Plaintiffs' argument is \\ithout merit because it misinterprets the controlling 

27 Cali rornia authoritY. 

28 The cases\\ bi ch have addressed Section 340.6 arc as Collm\ s: 
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* In Vafi v. McCloskey 193 Cal.App.41li 874, 883 (2011 ), the California Court 

2 of Appeal found the one-year statute of limitations barred the claim for malicious 

3 prosecution against the attorney Defendants 

4 * Vafi was followed by Yee v. Cheung 220 Cal.App.4th 184, 193-197, v,-here 

5 the Court of Appeal again found the one-year statute oflimitations barred the claims for 

6 :Malicious Prosecution against the Defendant attorneys. 

7 * In Roger Cleveland Golf Company, Inc. v. Krane & Smith 225 

8 Cal.App.4th 225 Cal.App.41h 660, 680-683 (2014), the Court of Appeal declined to 

9 follcnv Vaji and Yee finding that the t\\'o-year statute of limitations should be applied. 

10 * The California Supreme Court in Lee v. Haney 61 Cal.4th 1225, 1239 

l l (2015) found the one-year statute applied to a Cause of Action for Breach of 

12 Contracting, stating that the one-year statute should be applied to claims arising out of an 

13 attorney's breach of duty. Although Lee v. Haney did not address a claim for \1alicious 

14 Prosecution, in applying the one-year statute, the Court expressly disapproved the 

15 decision in Roger Cleveland Golf Company, Inc. (Id., at p. 1239.) 

16 * \Vhile the California Supreme Court granted re\-ie\v in Parrish v. Latham 

17 & fVatkins 3 Cal.5 111 767, 773-775 (2017) to address \\bether tbe one-year statute of 

l 8 limitations barred the claim for Malicious Prosecution, the Court ultimately ruled for the 

19 Defendant on another issue and never reached the issue of the statute of limitations. 

20 _Most recently in Connelly v. Bornstein 33 Cal.App.5th 783, 799 (2019), the Court 

21 of Appeal revie\ved the relevant authority and based upon Lee v. Haney, found the one-

22 year statute oflirnitations applied lo claim for Malicious Prosecution. r.1ost importantly, 

23 the Court in Connelly also based its decision on the recent California Supreme Court 

24 case in Flores v. Presbyterian Intercommunity Ho,1ipital 63 Cal.4th 75, 84- (2016) that 

2~ \\as decided after Lee and broadlv construed the statute of limitations for claims of 

:2<i medical malpractice. (Connelly v. Bornstein, supra, 33 CaL\pp.5 11i at pp. 795-796.) 

27 
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VIII. CONCLUSION 

2 Based upon the foregoing, Defendants JANSSEN MALLOY LLP, I\1EGAN 

3 YARNALL, and AMELIA BURROUGHS request the Court grant their Motion to 

4 Dismiss the Complaint of Plaintiffs ACRJ~S BONUSING and JAMES ACRES based 

5 Upon: (1) Sovereign tribal immunity; (2) The failure to state a federal claim for 

6 Operating or I\1anaging a Racketeering Enterprise (RICO) (the Eighth Claim); and/or (3) 

7 The failure to state a California state law claim for \Vrongful Use of Civil Proceedings 

8 (Malicious Prosecution) (the hrst Claim). 

9 DATED: February 24, 2020 
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