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In opposing Defendants’ Cross-Motion for Summary Judgment, Plaintiff,  Charles 

Hudson, (“Plaintiff”) continues to argue that the meaning of “those entitled to vote” in the 

Department of the Interior’s (“DOI”) regulations governing Secretarial elections and the voter 

participation quorum required for a valid election based on that definition are contrary to the 

meaning of the same term in the Indian Reorganization Act of 1934 (“IRA”) and the constitution 

of the Three Affiliated Tribes of Fort Berthold (“Tribe”).  In the IRA, Congress delegated broad 

authority to the Secretary of the Interior (“Secretary”) to prescribe rules and regulations 

governing Secretarial elections.  See 25 U.S.C. § 476, now codified at 25 U.S.C. § 5123.  DOI 

first introduced the current regulatory interpretation of “those entitled to vote,” and the basis for 

calculating the quorum required for Secretarial elections, in amendments to the regulations it 

prescribed in 1967 pursuant to that authority.  Both the 1967 amendments and the subsequent 

1981 revisions to the regulations, which were in effect for the July 2013 Secretarial election 

Plaintiff challenges, were adopted through formal notice-and-comment rulemaking, and the 

Secretary properly certified the July 2013 election based on DOI’s longstanding interpretation of 

“those entitled to vote” as set forth in those amendments and revisions.  DOI’s longstanding 

regulatory interpretation is reasonable in that it is fully in accord with the purposes of the IRA 

and supports both tribal sovereignty and majoritarian values.  Accordingly, the regulations are 

entitled to deference under Chevron v. Natural Resources Defense Council, 467 U.S. 837 (1984).  

Moreover, Plaintiff still has offered no substantial evidence in support of either his claim that 

DOI’s regulatory interpretation of the voter participation quorum is contrary to the requirement 

in the relevant article of the Tribe’s Constitution, or his contention that information DOI 

provided to eligible Tribal voters in advance of the July 2013 Secretarial election actually  
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confused any eligible voters living off-reservation or resulted in any voter disenfranchisement.  

For these reasons, the Court should grant summary judgment in favor of Defendants. 

I. DOI’S REGULATIONS GOVERNING SECRETARIAL ELECTIONS ARE 
ENTITLED TO DEFERENCE. 

 
Plaintiff first argues that DOI’s regulations are not entitled to Chevron deference because 

Congress spoke directly to the quorum required for certifying a Secretarial election in 1934 

(“adult members of the tribe, or of the adult Indians residing on said reservation”), and that 

Congress did not countenance any less voter participation when it amended the IRA in 1935 by 

adding a quorum requirement of “30 percentum of those entitled to vote.”  Premised on this 

purportedly unambiguous statutory requirement for participation by at least 30% of the Tribe’s 

adults, Plaintiff asserts that the regulations defining “those entitled to vote” as “those registered 

to vote” are unlawful.  Plaintiff’s argument misapprehends both what Congress said in the IRA 

and the Secretary’s proper exercises of authority in developing and prescribing implementing 

regulations in accordance with the statute.  In this regard, a timeline of the statutory enactments 

and subsequent regulatory adoption and revisions is helpful to clarify the provisions of the IRA 

itself and more clearly delineate the continuing development of implementing regulations.  

A. Congress Did Not Withhold the Question of the Voter Quorum from the 
Secretary of the Interior’s Broad Authority to Conduct Secretarial Elections. 

In the IRA as enacted in 1934, Congress provided that Indian tribes “shall have the right  
 
to organize for their common welfare” and toward that end: 

 
may adopt . . . appropriate constitution[s] and bylaws which shall become effective 
when ratified by a majority vote of the adult members of the tribe . . . at a special 
election authorized and called for by the Secretary of the Interior under such rules 
and regulations as he may prescribe. 

 
IRA § 16, as enacted June 18, 1934, 48 Stat. 984, 987 (emphasis added).  The statute further  
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provided that “[a]mendments to the constitution and bylaws may be ratified and approved by the 

Secretary . . . in the same manner as the original constitution and bylaws.”  Id.   

The 1934 IRA thus established that the adult membership of the Tribe would be the 

denominator for ascertaining the quorum required to ratify or amend a tribal constitution, but it 

did not expressly define what that quorum requirement would be.  Instead, the 1934 IRA 

implicitly set “a majority . . . of the adult members of the tribe” as the required quorum because, 

if a majority of the adult members do not vote, it would not be possible for a majority to vote one 

way or the other.  Importantly, the statute also stated Congress’ delegation of authority to the 

Secretary “to prescribe rules and regulations for the conduct of Secretarial elections,” and 

contrary to Plaintiff’s contentions, there is no statutory language in the IRA indicating that, in 

delegating authority to the Secretary, Congress reserved or withheld any part of this authority. 

In June 1935, Congress enacted an amendment, in part, “[t]o define the election 

procedure” under the statute.  See 49 Stat. 378.  The amendment provided: 

That, in any election heretofore or hereafter held under the [IRA] (48 Stat. 984), on 
the question of . . . adopting a constitution and bylaws or amendments thereto . . . 
the vote of a majority of those actually voting shall be necessary and sufficient to 
effectuate such . . . adoption . . .  Provided, however, that in each instance, the total 
vote cast shall not be less than 30% of those entitled to vote. 

 
Id.  By this amendment, Congress very significantly altered the quorum requirement for 

Secretarial elections – from a majority of all the adults in a Tribe (i.e., greater than 50%), to 

“30% of those entitled to vote.”  In establishing this denominator, however, Congress did not 

define the term “those entitled to vote,” nor has it ever spoken to the issue in any subsequent 

amendment to the IRA. 
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B. Since 1935, the Secretary of the Interior has Properly Prescribed and 
Continued to Develop Rules for the Conduct of Secretarial Elections, 
including the Voter Participation Requirement.  

 
Following the enactment of the 1935 amendment, DOI prescribed rules “for the holding  

of Secretarial elections pursuant to Section 16 of the IRA.”  AR 191, 192, 55 Decisions of the 

Dep’t of the Interior 355, 356 (Oct. 18, 1935).  The purpose of the rules was to resolve “twelve 

questions of construction” raised by the IRA, including what tribal members were or were not 

“entitled to vote” within the meaning of the 1935 amendment.  Id. at 356-57.  As relevant here, 

the 1935 rules provided that “in an election on a proposed constitution and bylaws . . . [a]ny 

member of the tribe or tribes shall be entitled to vote regardless of whether he is a resident of the 

reservation at the time of the election.”  Id. at 356.  With respect to elections on the adoption of 

constitutional amendments, the rules provided that such elections “shall be called as provided in 

said constitution and bylaws, and shall be conducted in the manner prescribed in these rules and 

regulations, except where modified in said constitution.”  Id. at 359.   

Thus in 1935, in the rules it prescribed for the conduct of Secretarial elections pursuant to 

the power delegated in the IRA, DOI defined “those entitled to vote” as including all adult 

members of a tribe.  AR 192, 55 Decisions of the Dep’t of the Interior at 356.  The fact that, a 

year after the enactment of the IRA and immediately following enactment of the amendment, 

DOI found it necessary to prescribe rules addressing certain “issues of construction,” including 

the meaning of the undefined term, “entitled to vote,” reflects that, contrary to Plaintiff’s 

arguments, see Pl.’s Response to Defs.’ Cross-Mot. for Summ. J. 6, (“Pl.’s Opp’n”), ECF No. 40, 

there was at that time, an “issue of construction” concerning this aspect of the statute.1  

                                                 
1 The October 18,1935 Decision suggests that the ambiguities at that time were related to 
whether non-members, former members, descendants of members, and members residing off-
reservation could vote in Secretarial elections on constitutional amendments.  See id. at 357. 
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Accordingly, DOI properly exercised its authority under the IRA and prescribed rules to address 

this ambiguity.  

More extensive regulations governing Secretarial elections were first added to the Code 

of Federal Regulations as a new Part 52 in 1964.  See Final Rule, 29 Fed. Reg. 14,359-61 (Oct. 

17, 1964).  DOI stated that the purpose of these regulations was “to provide uniformity and order 

in holding elections on tribal constitutions and bylaws and constitutional amendments.”  Tribes 

Organized Under Section 16 of Indian Reorganization Act Notice of Proposed Rulemaking, 28 

Fed. Reg, 6545 (June 26, 1963); 29 Fed. Reg. at 14,359.  The final regulations adopted in 

October 1964 continued to provide that “[a] constitution and bylaws shall be considered adopted 

if a majority of those actually voting vote in favor of adoption provided the total vote cast is not 

less than 30 percent of those entitled to vote.”  29 Fed. Reg. at 14,359, as codified at 25 C.F.R. § 

52.7.  They also continued to define “those entitled to vote” as “any adult member regardless of 

residence.”  Id., as codified at 25 C.F.R. § 52.6 (a)(1).   

C. The 1967 Amendments to the Regulations First Introduced the Voter 
Registration Requirement and the Current Interpretation of the Voter 
Quorum.  

 
Less than three years after the 25 C.F.R. Part 52 regulations governing Secretarial 

elections were first adopted, DOI published notice of a proposal to amend the 1964 regulations.  

Proposed Rules of Registration for Voting on Constitutions and Bylaws, 32 Fed. Reg. 3061 (Feb. 

18, 1967).  In the notice, DOI expressly stated that the purpose of the proposed amendments was:  

to provide for the registration of Indians eligible to participate in elections called 
by the Secretary of the Interior to adopt or to amend constitutions and bylaws 
pursuant to the [IRA] in order to facilitate compliance with the statutory 
requirement that no less than 30 percent of those entitled to vote must participate 
to validate such elections. 

 
Id. (emphasis added); see also Final Rule of Registration for Voting on Constitutions and 
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Bylaws, 32 Fed. Reg. 11,777 (Aug. 16, 1967) (as codified at 25 C.F.R. § 52.6(d).  The 

Department’s stated purpose of “facilitating compliance with the statutory requirement in 

proposing the amendment is deceptively simple.  At the time the IRA was enacted in 1934, 

Bureau of Indian Affairs (“BIA”) Superintendents were required by the Act of July 4, 1884, 23 

Stat. 76, 98, to submit an annual census of the Indians on their reservations.2  These Indian 

Population Censuses were no longer required after 1939.  Thus, without the registration 

requirements, Superintendents no longer had a means by which to be certain of the base number 

that was required in order to calculate the number of voters of which the 30% quorum was 

required. 

To facilitate this purpose, the Part 52 regulations were amended in four important 

respects.  First, the definition of the term “those entitled to vote” in Section 52.6(a)(1) of the 

regulations was amended to include “[a]ny adult member regardless of residence, Provided, He 

has duly registered.”  32 Fed. Reg. at 11,778 (emphasis added).  Second, the 1967 amendments 

added Section 52.10(a), “Registration,” which established procedures for notifying all voters 

living on- or off-reservation of the need to register in order to vote in Tribal elections.  Id.3  

Third, Section 52.11 of the regulations was amended to require Election Boards to compile lists 

of “registered voters, arranged by voting districts, if any, of the members of the tribe who are or 

will have attained” voting age by the date of the Secretarial election.  Id.  Finally, Section 52.13 

of the regulations added a requirement that eligible voters be given notice in advance of an 

                                                 
2 See https://www.archives.gov/research/census/native-americans /1885-1940.html. 

3 The 1967 regulations provided that, pursuant to Section 52.10(a), a voter registration list would 
remain “valid for . . . three years from the date of the election for which it was initially required.” 
Id.  This requirement was changed in 1981 to require voters to register for each Secretarial 
election and to provide that a registration list would be effective only for the specific election for 
which it was assembled.  See 46 Fed. Reg. 1668. 
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election of the need to register in order to vote.  Id.  This requirement was added as the result of 

comments received during the notice-and-comment proceedings on the proposed regulations.  Id. 

at 11,777. 

Section 52.7 of the regulations was not amended in 1967, see 32 Fed. Reg. at 11,778, and 

the regulations thus continued to provide that “[a] constitution and bylaws shall be considered 

adopted if a majority of those actually voting vote in favor of adoption provided the total vote 

cast is not less than 30 percent of those entitled to vote.”  25 C.F.R. § 52.7.  Nevertheless, by 

virtue of the registration requirements added in 1967, in order to “actually vot[e]” in a tribal 

election, an otherwise eligible tribal member first had to register, and the total number of 

members voting could not be less than 30% of “entitled,” now defined to mean registered, voters.  

Thus in a proper exercise of its authority under the IRA, in the 1967 amendments, DOI first 

established that the voter participation quorum for amending a tribal constitution amendment is 

“a majority of those actually voting,” provided that at least 30% of “those entitled to vote” by 

virtue of having registered, actually voted.   

DOI revised the Part 52 regulations in 1981 to clarify certain provisions concerning the 

voter registration requirement and the voter participation quorum.4  See Proposed Revision of 

Existing Rule for Tribes Organized Under Section 16 of the Indian Reorganization Act, 44 Fed. 

Reg. 40,345 (July 10, 1979); Tribes Organized Under Section 16 of the Indian Reorganization 

Act & Other Organized Tribes, Procedures for Reorganizing, Amending, or Revoking 

Constitutions & for Ratifying Charters of Incorporation, 46 Fed. Reg. 1668 (Jan. 7, 1981) (Final 

                                                 
4 The Part 52 regulations were subsequently redesignated as 25 C.F.R. Part 81.  Redesignation 
Table for Chapter I Title 25—Indians, 47 Fed. Reg. 13,327 (Mar. 30, 1982).  Unless otherwise 
stated, citations to 25 C.F.R. Part 81 herein refer to the redesignated 1981 regulations. 
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Rule).  Specifically, the revisions added two sections, the first defining the term “registration,5 

and the second clarifying that “[f]or a reorganized tribe to amend its constitution and bylaws, 

only members who have duly registered to vote shall be entitled to vote, provided that 

registration is open to the same class of voters that was entitled to vote in the Secretarial 

election that effected its reorganization, unless the amendment article of the current constitution 

provides otherwise.”  25 C.F.R. § 81.6(d) (emphasis added).6  In addition, Section 81.11, which 

was retitled as “Registration,” clarified the quorum requirement as established in the 1967 

regulations and expressly stated that “[o]nly registered voters will be entitled to vote, and all 

determinations of the sufficiency of the number of ballots cast will be based upon the number of 

registered voters.”  25 C.F.R. § 81.11(a).   

Both the 1967 amendments and the 1981 revisions were promulgated through Notices of 

Proposed Rulemaking and were subject to formal notice-and-comment rulemaking procedures.  

See 32 Fed. Reg. at 3061 (proposed Feb. 18, 1967); 32 Fed. Reg. at 11,777 (final Aug. 16, 1967); 

44 Fed. Reg. at 40,345 (proposed July 10, 1979); 46 Fed. Reg. at 1668 (final Jan. 7, 1981).  

DOI’s regulatory interpretation of the voter participation quorum, which was prescribed and 

developed to address an ambiguity in the IRA and “facilitate compliance” with the IRA’s 30 

percent quorum requirement thus satisfies the first step of the analysis required for Chevron 

deference.  See Chevron, 467 U.S. at 842-44 (requiring courts analyzing agencies’ 

implementation of their statutory authorities to determine, first, whether Congress has “directly 

                                                 
5 See 25 C.F.R. § 81.1(o) (defining “registration” as “the act whereby persons, who are eligible 
to vote, become entitled or qualified to cast ballots by having their names placed on the list of 
persons who will be permitted to vote.”).  

6 Through this provision, DOI confirmed and sought to further majoritarian values as a 
motivating purpose of the IRA, by requiring that all eligible voters be given equal opportunity to 
register and actually vote in Secretarial elections.   
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spoken to the precise question at issue,” or instead has delegated “authority to the agency to 

elucidate a specific provision of the statute by regulation.”). 

D. The Regulatory Construction of the Voter Quorum Equating “Those 
Entitled to Vote” to Registered Voters is Reasonable and Supports Tribal 
Sovereignty and Majoritarian Values. 

 
DOI’s definition of “those entitled to vote” and its longstanding interpretation of the 

thirty percent voter participation quorum as based on registered voters also satisfy the second 

requisite for Chevron deference because it is a reasonable interpretation of Section 16 of the 

IRA.  In the IRA, Congress stated that the purposes of the statute included “conserv[ing] and 

develop[ing] Indian lands and resources; . . . extend[ing] to Indians the right to form business 

and other organizations; . . . establish[ing] a credit system for Indians; [and] grant[ing] certain 

rights of home rule to Indians . . . .”  48 Stat. 984, 984 (1934).  And as the Supreme Court noted 

in Morton v. Mancari, 417 U.S. 535 (1974), the IRA’s overriding purpose  . . . was to establish 

machinery whereby Indian tribes would be able to assume a greater degree of self-government, 

both politically and economically.”  Id. at 542 (emphasis added).  The Supreme Court noted that 

in establishing such “machinery” and furthering the interests of Indian self-governance, Congress 

rejected proposals that would have substantially diminished the role of the Bureau of Indian 

Affairs (“BIA”), and instead adopted a solution that it found would “strengthen tribal 

government while continuing the active role of the BIA, with the understanding that the Bureau 

would be more responsive to the interests of the people it was intended to serve.”  Id. at 543.  

Thus, in enacting the IRA, Congress clearly established and “privileged federal control over 

tribal interests in tribal constitutional elections.”  Thomas v. United States, 189 F.3d 662 (7th Cir. 

1999).  Notwithstanding more recent efforts to entrust the election process for constitutional 

amendments to tribes in the interest of furthering the policy and goals of tribal self-
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determination, Congress continued to maintain that primary role for federal authority in 

Secretarial elections.  See id.  Thus, the Secretary’s broad authority and responsibility under the 

IRA to hold, approve, and prescribe rules for the conduct of elections on constitutional 

amendments is, and remains, an integral part of the “machinery” established to further the IRA’s 

“overriding purpose” of allowing Indian tribes “to assume a greater degree of self-government,” 

Morton, 417 U.S. at 542, and ensuring and protecting tribal sovereignty.  Accordingly, DOI’s 

regulations establishing registration as a requirement for being “entitled to vote” in Secretarial 

elections and as a basis for calculating the voter participation quorum are a reasonable exercise 

of the broad powers Congress delegated to the Secretary.         

Moreover, although tribal sovereignty and self-governance is the dominant or 

“overriding” purpose of the IRA that must be considered first in assessing the reasonableness of 

DOI’s implementing regulations, majoritarianism - another interest Congress sought to further -  

is, as Plaintiff correctly observes, not necessarily contrary to that purpose.  See Pl.’s Opp’n 10-

11.  Here, contrary to Plaintiff’s argument, however, that interest is also served by the challenged 

regulatory interpretation.    

In common parlance, “majoritarianism” is defined as “the philosophy or practice 

according to which decisions of an organized group should be made by a numerical majority of 

its members.”  Merriam-Webster Online Dictionary, https://www.merriam-webster.com (July 3, 

2017).  In the IRA, Congress made clear that tribal organization pursuant to the statute “must 

reflect majoritarian values.”  Cal. Valley Miwok Tribe v. United States, 515 F.3d 1262, 1268 

(D.C. Cir. 2008); see also Morton, 417 U.S. at 542 (explaining that, in enacting the IRA, 

“Congress was seeking to modify the then-existing situation whereby the primarily non-Indian-

staffed BIA had plenary control, for all practical purposes, over the lives and destinies of the 
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federally recognized Indian tribes.”).  The important factor in protecting majoritarianism or 

ensuring “majority rule,” however, is that, although it is determined by the majority of those 

citizens who actually participate, it is based on the assumption that all citizens who are eligible to 

participate have been given notice and have an equal opportunity to do so.  See Jeffers v. Clinton, 

740 F. Supp. 585, 626 (E.D. Ark. 1990) (Eisele, J., dissenting) (What majoritarian democratic 

decisions require, is “fair and equal opportunity for all to participate in the political process—

nothing more, nothing less”).  In the statutory scheme established by the IRA requiring a 

majority vote and minimum participation requirements, a failure to vote is not a neutral act, but 

rather, effectively, a negative vote, because if not enough Indians voted against the application of 

the IRA, it applied.  Solicitor’s Opinion, Sept. 13, 1935, I Op. Sol. On Indian Afffairs 577 

(U.S.D.I. 1979). 

Majority rule thus does not lose its force merely because some of those who are eligible 

to participate choose not to do so; rather, majoritarian values are disserved or devalued only 

when everyone who is eligible to participate in a particular political decision or process is not 

given notice and a fair opportunity to participate.  Such a lack of opportunity to participate was 

the problem in California Valley Miwok Tribe, the case upon which Plaintiff relies, in which the 

D.C. Circuit affirmed the rejection of a Tribal constitution proposed by a small faction of the 

Tribe, which the majority of the Tribe had no “hand in adopting.”  Cal. Valley Miwok Tribe, 515 

F.3d at 1267. 

In California Valley Miwok Tribe, the tribal council had been “handpicked by a tiny 

minority” of the Tribe, 515 F.3d at 1265, and the proposed constitution had been “adopted by 

one tribal leader and a group of her supporters.”  Id. at 1263.  The Secretary refused to adopt the 

proposed constitution and explained that the tribal leader needed to present evidence that her 
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efforts to organize the tribe “reflect[ed] the involvement of the whole tribal community.” Id. at 

1265.7  For this reason, i.e., because only a few, select tribal members had been given notice and 

the opportunity to participate in the tribal organization process and adoption of the constitution, 

the D.C. Circuit upheld the Secretary’s decision to reject the proposed constitution.  Id. at 1268. 

Unlike the situation in California Valley Miwok Tribe, DOI’s regulations governing 

Secretarial elections, and specifically, the provisions requiring voters to register in order to be 

“entitled to vote” in a Secretarial election, were revised to add the following provision, which 

requires that the opportunity to register must be afforded to all adult members of the Tribe:   

For a reorganized tribe to amend its constitution and bylaws, only members who 
have duly registered to vote shall be entitled to vote, provided that registration is 
open to the same class of voters that was entitled to vote in the Secretarial election 
that effected its reorganization  
  

See 46 Fed. Reg. at 1671 (emphasis added).  Moreover, the regulations also expressly required 

that all eligible voters be given notice that, in order to be “entitled to vote,” they must first 

register.8  

In sum, DOI’s longstanding regulatory interpretation of “those entitled to vote” in a 

Secretarial election and the voter participation quorum serves the purposes of the IRA and is thus 

a reasonable interpretation of the statute.  As the D.C. Circuit has held, “[u]nder Chevron, [the 

court] is bound to uphold agency interpretations as long as they are reasonable—‘regardless 

whether there may be other reasonable, or even more reasonable, views.’” Allied Local & Reg'l 

                                                 
7 In this regard, the court noted that the evidence presented reflected the involvement of only the 
tribal leader and her two daughters.  Id. at 1266. 

8  25 C.F.R. § 81.11(a).  Here, the election packet mailed to all Tribal members in advance of the 
July 2013 Secretarial election clearly reflects that the required notice was provided to all eligible 
voters.  See AR 129 (cover letter); AR 137-38 (Notice and Rules of Election). 
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Mfrs. Caucus v. EPA, 215 F.3d 61, 71 (D.C. Cir. 2000) (quoting Serono Labs., Inc. v. Shalala,  

158 F.3d 1313, 1321 (D.C. Cir. 1998)).  The regulations thus satisfy the second step of the 

Chevron analysis and are entitled to deference.   

II. PLAINTIFF’S FACIAL CHALLENGE TO THE REGULATIONS IS  
TIME-BARRED. 
 
In his Opposition, Plaintiff clarifies that he is raising both as-applied and facial  

challenges to the validity of DOI’s regulations governing Secretarial elections.  Pl.’s Opp’n 17.  

Defendants do not contend that Plaintiff cannot challenge the application of DOI’s 1981 

regulations to the July 2013 election; however, as noted in Defendants’ opening memorandum, 

any facial challenge to the regulations is barred by the six-year statute of limitations in 28 U.S.C. 

§ 2401, which governs challenges to agency action under the Administrative Procedure Act.  

Plaintiff argues, first, that he has a right to bring a facial challenge because he was not yet born at 

the time the Tribe first concurred in the adoption of amendments to DOI’s regulations, and 

therefore, his claim concerning the validity of the regulations was not ripe until 2013 “when the 

clock started” as to his as-applied challenge to the July 2013 Secretarial Election.  See Pl.’s 

Opp’n 17.  More than twenty-five years ago in Shiny Rock Mining Corporation v. United States, 

906 F.2d 1362 (9th Cir. 1990) however, the Ninth Circuit decisively rejected such an argument. 

 In Shiny Rock Mining Corporation, the plaintiff contended that it lacked standing to 

challenge a 1964 Public Land Order (“PLO”) until 1983 when its application for a mineral patent 

was partially denied as to the area withdrawn by the PLO.  906 F.2d at 1363, 1365.  The Ninth 

Circuit construed the plaintiff’s argument to be that, “regardless of the date the withdrawal of 

lands was published in the Federal Register, [plaintiff] could challenge [the PLO’s] validity 

within six years after the denial of its application because it does not have standing prior to such 

rejection,” id. at 1365, but the court quickly characterized the logic of that argument as “fatally 
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flawed.”  Id.  The court reasoned that the plaintiff’s suggestion that the statute of limitations did 

not begin to run until the as-applied challenge to rejection of its claim ripened would allow 

challenges to agency action more than six years after notice of the action was provided through 

publication in the Federal Register because a new application had been denied.  Id.  The court 

further concluded that such a rationale would “virtually nullify the statute of limitations for 

challenges to agency orders.”  Id.    

Plaintiff’s argument may also rely on the tolling provision in 28 U.S.C. § 2401, which 

provides that as to persons who are “under [a] legal disability, . . . at the time the[ir] claim 

accrues,” such persons may file suit “within three years after the disability ceases.”  28 U.S.C. § 

2401.  Section 2401 does not define the term “legal disability,” however, and thus, the statute 

itself offers no guidance on whether not yet being born constitutes a “legal disability” within the 

meaning of the tolling provision.  In cases brought against United States under the Federal Tort 

Claims Act, 28 U.S.C. §§ 2671-2680 (“FTCA”) however, the courts of appeals in several other 

circuits have established a general rule that the statute of limitations applicable to FTCA claims, 

is not tolled even during infancy “‘[w]here the plaintiff was a minor whose parents had a duty to 

take the initiative in instituting a legal action.’”  McCall ex rel Estate of Bess v. United States, 

310 F.3d 984, 987 (7th Cir. 2002) (quoting Barnhart v. United States, 884 F.2d 295, 299 (7th 

Cir. 1989) (citing MacMillan v. United States, 46 F.3d 377, 381 (5th Cir. 1995) (per curiam) 

(“Under the FTCA, the limitations period is not tolled during the minority of the putative 

plaintiff; rather ‘his parent's knowledge of the injuries is imputed to him.’”); Zavala by & 

through Ruiz v. United States, 876 F.2d 780, 783-84 (9th Cir. 1989) (holding that infancy would 

not toll FTCA's statute of limitations because the minor’s parent had a duty to act on the minor's 

behalf); Clifford by Clifford v. United States, 738 F.2d 977, 980 (8th Cir. 1984) (noting “well-
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recognized” rule that FTCA's statute of limitations is “not ordinarily tolled for infancy”); 

Leonhard v. United States, 633 F.2d 599, 624 (2d Cir. 1980) (“It is firmly established that  . . . 

[FTCA's statute of limitations] period is not tolled by the claimant's minority.”); Robbins v. 

United States, 624 F.2d 971, 972 (10th Cir. 1980) (“It is well established, however, that a 

claimant’s minority does not toll the running of the [FTCA's] statute of limitations.”)).  Based on 

the courts’ reasoning in these cases, it seems likely that the ability of tribal members who were 

adults when DOI’s regulations governing Secretarial elections were adopted in 1967 would 

preclude a later-born tribal member such as Mr. Hudson from raising a challenge now forty years 

later.  Indeed, if this were not the case, the tolling provision would “virtually nullify the statute of 

limitations for challenges to agency orders” or regulations concerning Indian tribes.  See Shiny 

Rock Mining Corp., 906 F.2d at 1365.  Plaintiff does not allege that, at any time during the 

nearly forty years since the adoption of the 1967 amendments or the first Tribal election certified 

pursuant to those regulations, his grandparents, parents, or any other relatives who may have 

been alive at that time and thus could have challenged the regulations or the approvals of a 

Secretarial election in which the Tribe concurred, ever did so. 

Moreover, even assuming, arguendo, that Mr. Hudson can be deemed to have been under 

a “legal disability” from 1967 until he was born, and that his disability continued throughout the 

period of his minority, his legal disability would cease on his twenty-first birthday when he 

reached the age of majority.  His alleged claim would then have accrued, if at all, as of that date.  

Pursuant to Section 2401’s tolling provision, he would have three years from that date to file suit.  

See Loudner v. United States, 108 F.3d 896, 902 n.4 (8th Cir. 1997) (as to Indian beneficiaries 

entitled to shares of a judgment fund who may have been young children or otherwise 

“incompetent” when their claims would have accrued, “the statute of limitations would not bar 
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their claims until three years after their disabilities were lifted.”); Clark v. United States, 228 Ct. 

Cl. 778, 779 (1981) (under identical tolling provision in 28 U.S.C. § 2501, which applies to 

claims brought in Court of Federal Claims, when claim accrued, 12 year old child was legally 

disabled and had three years upon reaching age of majority in which to sue).  Thus, assuming 

Plaintiff is more than 24 years old, even if the tolling provision in 28 U.S.C. § 2401 applies to his 

claim, he is now barred from challenging the BIA’s 1967 or 1981 regulations. 

Finally, Plaintiff also argues that the statute of limitations does not bar his facial 

challenge because BIA repromulgated the regulations governing Secretarial elections, including 

the voter registration provisions, in 2015, and that this resets the statute of limitations for 

challenges to aspects of the regulations raised during the notice-and-comment process.9  In 

support of this argument, Plaintiff relies upon the four-pronged “reopening rule” first established 

by the D.C. Circuit in Ohio v. EPA, 838 F.2d 1325, 1328-29 (D.C. Cir. 1988), which provides 

that the time for seeking judicial review of an agency rule may “start fresh if an agency reopens 

the issue by [1] holding out the unchanged section as a proposed regulation, [2] offering an 

explanation for its language, [3] soliciting comments on its substance, [and 4] responding to the 

comments in promulgating the regulation in its final form.”  See Pl.’s Opp’n 17-18 (quoting Am. 

Iron & Steel Inst. v. EPA, 886 F.2d 390, 398 (D.C. Cir. 1989) (citing Ohio v. EPA, 838 F.2d at 

1328-29) (emphasis added)).  In insisting that this “reopening rule” applies here, however, 

Plaintiff glosses too quickly over two prongs of the test.   

  

                                                 
9 In this regard, as a threshold matter, Plaintiff offers no explanation as to why the BIA’s 
repromulgation of the regulations in 2015 should apply to re-start the statute of limitations and 
allow him to bring a facial challenge in this case in which he challenges the BIA’s decisions 
approving a Secretarial election conducted under the prior regulations in July 2013.  
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The BIA promulgated the regulations governing Secretarial elections in its Notice of the 

proposed rules in the Federal Register, see Proposed Rules, Secretarial Election Procedures, 79 

Fed. Reg. 61,021 (Oct. 9, 2014); however, in the Notice, BIA indicated only that the proposed 

rule “reflect[ed] changes in the law and the requirement that regulations be written in plain 

language.”  Id.  The proposed rules modified the numbering and certain language of certain 

provisions of the registration requirements,10 but the BIA offered no explanation beyond “plain 

language” for these changes.  Moreover, the 2015 regulations did not change the substance of the 

registration requirements, see also Secretarial Election Procedures, 80 Fed. Reg. 63,094 

(identifying substantive changes in final 2015 regulations), nor did BIA solicit comments on 

their substance.  Id.  Finally, in promulgating the revised regulations in their final form, the BIA 

received and responded to comments on the quorum requirement, see 80 Fed. Reg. at 63,102, 

thus, according to Plaintiff, satisfying the fourth prong.  Pl.’s Opp’n 18.  This alone is not 

sufficient, however, to support Plaintiff’s contention that, by repromulgating the regulations in 

2015, the BIA “reopen[ed] the issue” as to the substance of the quorum requirement, and thus re-

started the six-year statute of limitations.  Indeed, in the case on which Plaintiffs rely, the D.C. 

Circuit held to the contrary, that: 

[t]he “reopening” rule of Ohio v. EPA is not a license for bootstrap procedures by 
which petitioners can comment on matters other than those actually at issue, goad 
an agency into a reply, and then sue on the grounds that the agency had re-opened 
the issue.  To so read Ohio v. EPA would undermine congressional efforts to secure 
prompt and final review of agency decisions. 

 

                                                 
10 Compare 25 C.F.R. § 81.39 (2015) (restating quorum requirement by explaining that the 
Election Board “must take the total voter participation and divide it by the total number of 
Registered Voters . . . to determine whether the percentage of Registered Voters meets the 
requirements of the tribe’s governing documents or Federal statute that requires at least 30 
percent voter participation”) with 25 C.F.R. § 81.11(a) (1981) (“Only registered voters will be 
entitled to vote, and all determinations of the sufficiency of the number of ballots cast will be 
based upon the number of registered voters.”). 
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Am. Iron & Steel Inst, 886 F.2d at 398.  For this reason, the court held that it was without 

jurisdiction to review Plaintiff’s challenge.  Id.   

III. PLAINTIFF’S EVIDENCE IS INSUFFICIENT TO SHOW THAT THE TRIBE’S 
UNDERSTANDING OF THE AMENDMENT ARTICLE IN ITS CONSTITUTION 
IS CONTRARY TO DOI’S REGULATIONS.  

 
Plaintiff also continues to argue that the definition of “those entitled to vote” in DOI’s 

regulations conflicts with the meaning of the identical term in the Amendment Article (Article 

X) of the Tribe’s Constitution.  As Defendants stated in their opening brief, however, in seeking 

summary judgment, “Plaintiff provide[d] no evidence whatever that, since 1967, the Tribe . . . 

ever construed the term” as meaning the adult members of the Tribe, without any registration 

requirement, as the term was construed prior to the 1967 amendments to the regulations.  Defs.’ 

Mem. in Supp. of Defs.’ Cross Mot. for Summ. J. & in Opp’n to Pl.’s Mot. for Summ. J. 23  

(“Defs.’ Summ. J. Br.”), ECF No. 38 (emphasis added).  Plaintiff now insists that Defendants 

have omitted or ignored evidence that he submitted as part of his administrative challenge to the 

July 2013 election; however, the evidence in question long predates the 1967 amendments and 

any subsequent Secretarial elections in which the Tribe could have chosen to reject the election 

results for failure to satisfy the voter participation quorum.  See Pl.’s Opp’n 13 (citing evidence 

showing that both the Tribe and the Secretary rejected the results of a Secretarial election to 

amend the Tribe’s Constitution that was held in 1955).  As Plaintiff must concede, this document 

and two others on which he now relies as evidence of the Tribe’s understanding date from 1955 

or 1956, more than a decade before the 1967 amendments, and during a time when the operative 

BIA rule defined the phrase “those entitled to vote” to mean the adult members of the Tribe, 

without any registration requirement, and both the Tribe and DOI understood the phrase as  
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bearing that meaning.  See Pl.’s Opp’n 14 (citing July 20-21, 1955 report from Tribe’s Business 

Council and 1956 bulletin from Tribal Council Chairman).   

Plaintiff’s evidence is entirely in conformity with both DOI’s and the BIA’s construction 

of the phrase “entitled to vote” in the 1950s prior to the adoption of the 1967 regulations, which 

introduced the voter registration requirement and the voter participation quorum based on the 

number of registered voters.  The documents prove nothing, however, with respect to the Tribe’s 

understanding after the 1967 amendments were adopted, and they are nonresponsive as to that 

issue.  In fact, to the extent the documents have any relevance to the questions at issue in this 

litigation, they provide examples of the problem the 1967 amendments were intended to rectify, 

in that they show that requiring participation by 30% of the entire adult membership of the Tribe 

often set an unattainable bar, which left Tribes unable to amend their constitutions in response to 

the evolving needs of the Tribal communities.  See AR 251 (stating that Tribe had “already held 

two elections on the same question before and each time, the required number of 30 percent 

eligible voters did not turn out to cast their votes.”).  For this reason, the voter registration 

requirement was introduced in the 1967 amendments and used as the basis for the quorum – i.e., 

“to facilitate compliance with the statutory requirement that no less than 30 percent of those 

entitled to vote must participate to validate such elections.”  32 Fed. Reg. at 3061; 32 Fed. Reg. 

at 11,777. 

Other evidence on which Plaintiff now relies to show Tribal dissatisfaction with DOI’s 

regulatory interpretation of the thirty percent quorum does not reflect the understanding of the 

Tribe, but rather that of two individual members, Plaintiff, himself, and another Tribal member, 

Theodora Birdbear.  See Pl.’s Opp’n 15-16.  This evidence likewise does nothing to show that, at 

any time since 1967, the Tribe itself has ever construed the term in the way these individuals 

Case 1:15-cv-01988-TSC   Document 42   Filed 07/03/17   Page 21 of 26



20 
 

suggest.  Nor does it provide any meaningful counter to the evidence supporting DOI’s Decision 

on Remand, showing that, since the 1967 amendments, the Tribe has, without exception, 

construed Tribal law to be consistent with the federal regulations.  See Defs.’ Summ. J. Br. 23 

(citing approvals of seven Secretarial elections conducted since 1967 in which the Tribe has 

concurred in the Secretary’s certification based on the participation of thirty percent of registered 

voters).  Moreover and tellingly, since 1967, the Tribe has never taken any action to enforce the 

construction of the quorum on which Plaintiff insists, in that it has neither sued nor attempted to 

amend Article X of its Constitution to clearly state the construction of the term “entitled to vote” 

that Plaintiff seeks to have applied.11  Meanwhile, during that time, amendments to other articles 

of the Tribe’s Constitution that have been enacted and approved through the Secretarial elections 

in which the Tribe has concurred have become integral components of Tribal law.  See, e.g., AR 

361- 72 (Nov. 19, 1975 election) (amending Article III of Tribal Constitution and changing 

requirements for membership); AR 351-57 (Mar. 11, 1985 election) (amending Article I with 

respect to Tribe’s jurisdiction, and Article VI concerning powers of Tribe’s Business Council). 

  

                                                 
11 Moreover, it is worth noting that, throughout its Constitution, and, indeed, within Article X 
itself, the Tribe uses different terms concerning the voting requirements in Secretarial elections.  
See Art. 10, AR 220 (“The Constitution and Bylaws may be amended by a majority vote of the 
qualified voters of the tribes . . . provided that at least 30% of those entitled to vote shall vote in 
such election . . . .”) (emphasis added).  Here, application of “the canon of statutory 
interpretation that, in general, different words used in the same law, should be assigned different 
meanings,” Ferrell v. Express Check Advance of SC, LLC, 591 F.3d 698, 704 (4th Cir. 2010), 
suggests that the Tribe’s continued use of the two different terms in Article X since 1967 shows 
that they have understood the distinction between voters “qualified” or “eligible to vote, and the 
subset of eligible voters that provides the basis for the voter participation quorum, which the BIA 
established through the 1967 amendments to the regulations. 
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IV. PLAINTIFF ALSO FAILS TO SHOW THAT THE ALLEGED 
INCONSISTENCIES IN THE BALLOT MATERIALS RESULTED IN ANY 
VOTER CONFUSION, LET ALONE DISENFRANCHISEMENT. 

 
Finally, Plaintiff briefly continues to pursue his argument that the election packet  

mailed to all eligible voters in the Tribe in advance of the July 2013 Secretarial election 

contained conflicting information, which had the effect of disenfranchising voters permanently 

living off the reservation.  See Pl.’s Opp’n 18-19.  Even assuming, arguendo, that the election 

packet was not perfectly clear with respect to the right of voters living off the reservation to vote 

by absentee ballot, Plaintiff still has not met his burden to show that this resulted in the harm for 

which he seeks relief.  Plaintiff now argues without explanation that it would be “impracticable 

or impossible to show that any one resident failed to vote for this reason,” Pl.’s Opp’n 19, but he 

has continued to pursue this claim through administrative proceedings and in this Court, 

notwithstanding the fact that he is an off-reservation voter who voted in the challenged election 

by absentee ballot and therefore could not show that he was personally confused by the 

information provided in the election packet.  Regardless of how impracticable it may have been 

for Plaintiff to adduce evidence showing that even one other eligible voter living off-reservation 

did not vote as the result of the allegedly confusing information in the election packet, Plaintiff 

cannot prevail on a claim of harm that he can only speculate occurred.  

V. CONCLUSION 

DOI’s regulatory interpretation of “those entitled to vote,” and the basis for calculating  

the quorum required for Secretarial elections were first established in 1967 amendments to the 

regulations prescribed pursuant to the broad authority Congress delegated to the Secretary in the 

IRA.  Both the 1967 amendments and the subsequent 1981 revisions were adopted through 

formal notice-and-comment rulemaking, and the Secretary properly certified the July 2013 
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Secretarial election at issue based on DOI’s longstanding interpretation of “those entitled to 

vote” as set forth in those amendments and revisions.  DOI’s interpretation is reasonable in that it 

is fully in accord with the purposes of the IRA.  Accordingly, the regulations are entitled to 

Chevron deference, and DOI’s February 23, 2017 Decision on Remand affirming the Secretary’s 

certification of the July 2013 election pursuant to the regulations should be upheld.  Moreover, 

Plaintiff has offered no substantial evidence supporting either his claim that DOI’s regulatory 

interpretation of the voter participation quorum is contrary to the requirement in the relevant 

article of the Tribe’s Constitution, or his contention that information DOI provided to eligible 

Tribal voters in advance of the July 2013 election actually confused any eligible voters living 

off-reservation or resulted in any voter disenfranchisement.   

For the foregoing reasons and those set forth in their Memorandum in Support of 

Defendant’s Cross-Motion for Summary Judgment, the Court should deny Plaintiff’s Motion for 

Summary Judgment and grant summary judgment in favor of Defendants. 

 

Dated: July 3, 2017   Respectfully submitted, 

     JEFFREY H. WOOD 
     Acting Assistant Attorney General 
     Environment and Natural Resources Division 
      

/s/ Barbara M.R. Marvin 
     BARBARA M.R. MARVIN 

United States Department of Justice 
Environment and Natural Resources Division 
Natural Resources Section 
P.O. Box 7611 
Washington, D.C. 20004 
Telephone: (202) 305-0240  
Fax: (202) 305-0506 
E-mail: barbara.marvin@usdoj.gov 
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