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The Court memorializes its formal findings of fact and conclusions of law

supporting its Final Order of Dismissal, issued concurrently herewith, granting

Defendants' November 13, 2018 Motion to Dismiss the Complaint filed by

Plaintiffs herein, pursuant to Rule 2.4.3 of the Local Court Rules of the Court of

Indian Offenses for the Miami Agency ("Local Court Rules"). As set forth in more

detail below, the Court lacks jurisdiction over Plaintiffs' claims: (i) the controversy

is nonjusticiable, since pursuant to the Court's December 4, 2018 Order the

Commission resumed Plaintiffs' license revocation hearings and issued a final

order from which no timely petition for review was commenced, and (ii) the

Commissioners enjoy sovereign immunity from the Indian Civil Rights Act claims

asserted by Plaintiffs, who are not tribal members, since the Tribe has not waived

its sovereign immunity as to such claims.



The Court's findings of fact are based on Plaintiffs' allegations, the

undisputed procedural history, and the proceedings herein on Defendants'

Motion to Dismiss which the Court heard on December 4, 2018, February 14,

2019, November 14, 2019 (continued) and January 23, 2020, as well as the

entire record from the companion case assigned to this Court and arising from

the same controversy, as to which the Court takes judicial notice, i.e., Holden

and Qualls v. Ellis et al.; CIV-19-M09 (CIO Miami). Both sides attached and

relied upon extrinsic materials in support of their respective positions on

Defendants' jurisdictional motion, and since the issues presented are

jurisdictional the Court has relied upon such extrinsic materials to the extent they

show undisputed facts and has ruled accordingly. References to such supporting

extrinsic materials submitted to the Court are sometimes supplied herein.

FINDINGS OF FACT

1. The Plaintiffs are members of Direct Enterprise Development, LLC,

an Oklahoma limited liability company ("Direct"), which had a Management

Contract to manage The Buffalo Run Casino ("Casino") of the Peoria Tribe of

Indians of Oklahoma, a federally recognized Indian tribal government (the

"Tribe"). The Indian Gaming Regulatory Act of 1988 ("IGRA"), 25 U.S.C. § 2711

requires that such management contracts (and the contractors) receive special

scrutiny and approval by the Chairman of the National Indian Gaming

Commission ("NIGC") before approving such management agreements.
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Contracts or arrangements done outside the strictures of such approved

management agreements are void and unlawful. IGRA, 25 U.S.C. § 2710. 25

C.F.R. § 533.7. Plaintiffs were "Management Contractors" and "Primary

Management Officials" as defined in the Peoria Tribal Gaming Ordinance

("Gaming Law") at § 1.2 (o) and (s). (See Dkt. # 15 and exhibits).

2. Defendant Tonya R. Mathews is the Executive Director of the Peoria

Tribal Gaming Commission (the "Commission"), and is sued in her official

capacity. The Executive Director and her staff act as a full-time, independent

administrative agency that serves as the investigative and prosecutorial body for

gaming license candidates or license holders to protecting the integrity of Indian

gaming. Gaming Law at § 3.2. The Commission, acting through the Executive

Director has the responsibility and duty under the IGRA and the Gaming Law to

suspend gaming licenses pending a prompt hearing upon the receipt of

information calling into question the continued suitability of a licensee from the

NIGC or other sources. IGRA, 25 U.S.C. § 2710 (c) and Gaming Law at § 3.2 (b)

and § 8.7. (See Dkt. # 15 and exhibits).

3. Defendants Emmett N. Ellis, Marcel Walther and Jonas Rabel serve

in their official capacities as members of the Peoria Tribal Gaming Commission

1 The Court notes that the official Register of Action maintained by the Court Clerk,

referenced here as "Dkt." is mis-numbered beginning immediately after Dkt. # 19.

Thereafter, the numbering reverts to Dkt. #14 but then continues sequentially. The

Court thus sometimes references the Dkt entries with a brief description of the filing.

References to "Dkt 15" are always to Defendants' Motion to Dismiss filed November 13,

2018.
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("Commission" or "Commissioners," as appropriate). The Plaintiffs sued the

Commissioners in their official capacities. The Commission is a three-member,

lay tribal administrative agency that functions in an independent, quasi-judicial

capacity that makes the final decision of whether a candidate is suitable or

current licensee remains suitable to hold a privileged gaming license. See

Gaming Law, §§ 2 & 3 et seq. See also, Gaming Law at §15.1 and pursuant to

IGRA, 25 U.S.C. § 2710 and see additionally, 25 C.F.R. Part 556 "Background

Investigations for Primary Management Officials and Key Employees" and Part

558 "Gaming Licenses for Primary Management Officials and Key Employees."

(See Dkt. # 1 (Complaint), and Dkt # 15 and exhibits.)

4. The Commission issued privileged, key management gaming

licenses to Plaintiffs for gaming activities of the Tribe. Section 5.1 of the Tribe's

Gaming Law requires each of the Plaintiffs to obtain and maintain a privileged

gaming license when they began their business relationship with the Tribe by

and through Direct. (See Dkt. # 15 and exhibits.)

5. The Commission exercises broad and comprehensive authority to

protect the integrity of the Tribe's gaming program pursuant to tribal and federal

law. The IGRA requires that the tribal gaming laws provide for:

a standard whereby any person whose prior activities,

criminal record, if any, or reputation, habits, and

associations pose a threat to the public interest or to the

effective regulation of gaming, or create or enhance the

dangers of unsuitable, unfair, or illegal practices and

methods and activities shall not be eligible for

employment; ....
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25 U.S.C. § 2710 (b)(2)(F)(ii)(II).2 (See Dkt. # 15 and exhibits.)

6. The Gaming Law sets forth the Commission's policy directives:

SECTION 1. DECLARATION OF POLICY

1.1 Declaration of Policy.

It is the declared policy of the Peoria Tribe of Indians of
Oklahoma, (hereinafter referred to as the "Tribe"):

(a) All gaming conducted on Tribal Lands of the Tribe

shall be regulated by the Peoria Tribal Gaming
Commission to protect the public health, welfare and

morals of residents, employees and patrons from the
adverse effects which may derive from unregulated

gaming;

(b) It is the objective of the Tribe to achieve and sustain

the maximum Tribal revenue from gaming;

(c) The conduct of gaming activities provided for by this

Ordinance on Tribal Lands regulation thereof shall

conform with the Indian Gaming Regulatory Act, 102

Stat. 2467, 25 U.S.C. § 2701 et seq., and the

regulations promulgated by the National Indian Gaming

Commission.

(See Dkt. # 15 and exhibits).

2 IGRA and its licensing suitability standard are similar to the comprehensive regulatory

scheme that provides for the strict regulation of the gaming industry in Nevada. See

Nev.Rev.Stat. § 463.010 et. seq. (2020). As Senior U.S. District Judge Roger Foley wrote in

Thomas v. Bible et. al. 694 F. Supp. 750, 753 (D. Nev. 1988):

The express public policy of the state concerning licensed

gaming, provides in pertinent part, that the continued growth

and success of licensed gaming is dependent upon public

confidence and trust; that licensed gaming is conducted

honestly and that licensed gaming is free from criminal and

corruptive elements. Public confidence and trust can only be

maintained by strict regulation of persons, locations, practices,

associations and activities related to the operation of licensed

gaming establishments. Nev.Rev.Stat. § 463.0129(1) (1987).
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7 Gaming Law at § 7.3 provides for eligibility determinations:

Eligibility Determination.

(a) The Tribal Commission shall ensure that any person

involved with the conduct of gaming activities is a
person of good character, honesty, and integrity.

(b) The Tribal Commission shall review a person's prior
activities, criminal record, if any, and reputation, habits,
and associations to make a finding concerning the
eligibility of such person for employment in the gaming
operation. If the Tribal Commission determines that
employment of the person poses a threat to the public
interest or to the effective regulation and control of
gaming, or creates or enhances the dangers of
unsuitable, unfair, or illegal practices, methods, and

activities in the conduct of gaming or the carrying on of
the business and financial arrangements incidental to

the conduct of gaming, neither the management
contractor nor the Gaming Operation shall employ that
person.

8. The IGRA requires:

If, after the issuance of a gaming license by an Indian

tribe, reliable information is received from the

Commission indicating that a primary management

official or key employee does not meet the standard

under subsection (b)(2)(F)(ii)(II), the Indian tribe shal l 

suspend such l icense and, after notice and hearing, 

may revoke such license.

25 U.S.C. § 2710 (c) (emphasis added). (See Dkt. # 15 and exhibits.)

9. The Tribe's Gaming Law at § 8.7 carries out this directive:

License Suspension.

(a) If, after the issuance of a gaming license, the Tribal

Commission receives from the Commission, or any

other source, reliable information indicating that a Key
Employee or Primary Management Official is not eligible



for employment, the Tribal Commission shall 
immediately suspend such gaming license and shall
notify, in writing, the licensee of the suspension and the
proposed revocation. The right to a hearing under 25
CFR § 558.4 shall vest only upon receipt of a license
granted under this Ordinance.

(b) The Tribal Commission shall notify the licensee of a

time and a place for a hearing on the proposed

revocation of a gaming license.

(Emphasis added.)

10. The Gaming Law authorizes the Commission:

(h) to limit, condition, suspend, restrict, or revoke any license it

may issue and assess fines for violations of this Ordinance or

of any rules or regulations promulgated by the Tribal

Commissions as provided in this Chapter;
* * *

(q) to formally suspend, revoke, and ensure the appropriate

disposition of a license held by a licensee for a violation

committed by a licensee, or an employee of the licensee, of

this Ordinance or a Tribal Commission rule or regulation or for

engaging in a fraudulent practice;

(r) to investigate alleged violations of this Ordinance, the Tribal

Commission rules, regulations, orders or final decisions, any

class Ill gaming compact entered into between the Tribe and

the State of Oklahoma, and any other applicable laws, and to

take appropriate disciplinary action, including the imposition of

civil fines, against a licensee or any employee of a licensee for

the violation, or institute appropriate legal action for

enforcement, or both;
* * *

(t) to hold hearings, and to require licensees or license

applicants to appear and testify under oath regarding matters

related to the enforcement of the provisions of this Ordinance

and regulations promulgated thereunder, complaints received

about matters within the purview of the Tribal Commission to

address, actions by the Tribal Commission regarding licenses,

or any other matters over which the Tribal Commission has

authority;
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(See Dkt. # 15 and exhibits.)

1 1. Tribe has implemented the protections of ICRA in its Constitution,

Const., Art, XVIII, but it has only guaranteed those protections to the members of

the Tribe: "The protections guaranteed by the Indian Civil Rights Act of 1968 (82

Stat. 77), as amended, shall apply to all members of the Peoria Tribe." Neither

Plaintiff Qualls nor Plaintiff Holden are members of the Peoria Tribe.

12. By applying for and obtaining a gaming license from the Tribe,

Plaintiffs submitted themselves to the jurisdiction of the Tribe's Gaming

Commission, and, subsequently, to all its enumerated powers under IGRA, the

Gaming Law and the Tribal State Gaming Compact. Additionally, Plaintiffs

Qualls and Holden consented to the Commission's jurisdiction, to payment of the

Commissioners' attorney's fees and expenses relative to legal actions regarding

their licensure, and waived any claims they had relating to seeking licensure.

(See Dkt. ## 28-31, Gaming license applications, affirmations and consents as

well as releases of all claims for Plaintiffs Qualls and Holden; and Dkt. # 34

Trans. hearing of Dec. 4, 2018).

13. The Tribe first issued to Plaintiffs their privileged gaming licenses in

2007, to be valid for a two-year period, subject to renewal (Gaming Ordinance,

§ 8.4(a)). Every two years, upon the demonstration of continuing suitability, the

Commission renewed Plaintiffs' licenses during the initial and the extended

periods of the Management Agreement. The most recent renewal for Plaintiff

8



Qualls occurred on September 12, 2017, and for Plaintiff Holden on September

20, 2017. Both of Plaintiffs' licenses were set to expire on October 8, 2019.

(See Dkt. # 15 and exhibits.)

14. Shortly after the most recent renewal of the privileged gaming

licenses of the Plaintiffs, in a letter dated September 28, 2017, the National

Indian Gaming Commission ("NIGC") expressed concerns to the Tribe, the

Commission and the Plaintiffs. The NIGC Chairman identified several issues

that the Plaintiffs and the Tribe were required to address in connection with the

NIGC's review of a proposed Amended Management Contract. (See Dkt. 15,

Motion to Dismiss, and Dkt. 18, Exhibit 4, to Defendants' Motion to Dismiss, filed

under seal.) Among other issues, the NIGC raised serious concerns that Direct,

acting through the Plaintiffs, employed unauthorized methods of accounting from

2008 to 2017, which resulted in an overpayment to Direct of more than Two

Million Dollars ($2,000,000.00). (See Dkt. # 15 and exhibits.)

15. On February 6, 2018, the Tribe and Direct submitted a new

proposed Management Agreement to the NIGC's Chairman for consideration

and approval. (See Dkt. # 15 and exhibits.)

16. On February 22, 2018, the NIGC sent a letter to Peoria Tribal Chief

John Froman notifying the Tribe that the NIGC had opened a formal investigation

into "possible undue influence and possible misuse of the net gaming revenue

contravening the mandate of the IGRA, NIGC regulations, and the Peoria Tribe's
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gaming ordinance." (See Dkt. # 15 and exhibit, Letter From NIGC dated February

22, 2018, attached as MTD Exhibits #5 (filed under seal).)

17. On March 6, 2018, each Plaintiff sent a letter to Defendant Ellis, in

his official capacity, which contained the following identical language: "I hereby

immediately terminate, surrender and return the gaming license issued to me by

the Peoria Tribe of Oklahoma Gaming Commission." (See Dkt. #1 and Exhibits

C & D; Dkt. #15, Exhibit 2, Trans. to Oct. 4, 2018 Gaming Commission hearing

on license revocation.)

18. On March 7, 2018, Direct sent notice to withdraw the Amended

Management Agreement from further NIGC consideration. (See Dkt. #1

Complaint.)

19. Subsequently, the NIGC and the Commission continued its

investigations into allegations that the Licensees engaged in significant financial

and ethical improprieties during the course of their employment as Primary

Management officials for the Tribe. The Commission's Executive Director,

pursuant to her responsibilities under IGRA and the Gaming Law, sent notice

letters to the Plaintiffs on September 24, 2018, informing them that the

Commission had temporarily suspended their gaming licenses on suitability and

eligibility grounds, pending a prompt due process hearing scheduled for October

4, 2018 before the Commission for further investigation and privileged gaming

license suitability determinations. (See Dkt. # 15 and exhibits.)
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20. At the October 4, 2018 hearing, Plaintiffs' counsel expressed

concerns that the Commission had failed to give Plaintiffs adequate notice of the

claims being made against them and thus prejudiced their rights. In response to

this objection, the Commission continued the hearing until November 29, 2018,

to provide the Plaintiffs with more detailed notice of the reasons for their

suspension, and to allow the Plaintiffs time to gather evidence and witnesses to

support their position. (See Dkt. # 15 and exhibits 2 & 3.)

21. Instead, on November 1, 2018, Plaintiffs filed this lawsuit. In their

Complaint, Plaintiffs sought injunctive relief from this Court to interrupt and

prohibit the Commission from holding the scheduled hearing to adjudicate

Plaintiffs' continuing suitability for a privileged gaming licenses on three separate

asserted grounds: (i) that the Commission lacked subject matter jurisdiction to

suspend or revoke Plaintiffs' licenses; (ii) that the Commission violated its own

Gaming Ordinance when it suspended Plaintiffs' licenses; and (iii) that the

Commission violated the Indian Civil Rights Act and Plaintiffs' due process rights

leading up to the October 4, 2018 revocation hearing. Notably, the Plaintiffs

neither mentioned the ongoing investigations by the Commission nor the NIGC

into the allegations of their financial improprieties during their control as Primary

Management Officials. Plaintiffs sought from this Court a temporary restraining

order, a preliminary injunction, and a permanent injunction preventing the

Commission from holding a license revocation hearing. Plaintiffs did not seek

any other specific relief. (See Dkt. # 1.)
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22. Concurrently with the filing of their Complaint, Plaintiffs filed a Motion

for Temporary Restraining Order ("TRO") to halt the continuance of the

Commission's revocation hearing. (See Dkt. # 7.)

23. On November 13, 2018, Defendants filed their Motion to Dismiss,

arguing that (i) this court lacked jurisdiction because Defendants held sovereign

immunity against the suit brought by Plaintiffs, and (ii) Plaintiffs had not

exhausted their administrative remedies before the Commission. (See Dkt. #

15.)

24. Also on November 13, 2018, Defendants filed their Response to

Plaintiffs' Motion for a Temporary Restraining Order, arguing that (i) this court

lacked jurisdiction because Defendants held sovereign immunity against the suit

brought by Plaintiffs, (ii) Plaintiffs had not exhausted their administrative

remedies before the Commission, and that Plaintiffs could not meet the standard

for obtaining injunctive relief. (See Dkt. # 14 and exhibits.)

25. Notwithstanding Defendants' two filings set forth above, including a

response to Plaintiffs' Motion for a Temporary Restraining Order, on November

15, 2018 Plaintiffs submitted ex parte a proposed order to grant their Motion for

Temporary Restraining Order without a hearing (see Dkt. # 17), and based solely

on the allegations in Plaintiffs' Complaint the Court issued the submitted ex parte

order to maintain the status quo pending an adversarial hearing on Plaintiffs'

Motion for Preliminary Injunction (which it promptly scheduled for December 4,

2018), enjoining the Commission from holding any hearing "until further order of
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the court." (Form of Temporary Restraining Order submitted by Plaintiffs, and

entered November 15, 2018; see Dkt. # 17).

26. On December 4, 2018, this Court heard oral arguments and received

evidence on Plaintiffs' Motion for a Preliminary Injunction. Based on the

evidence and arguments presented by counsel, the Court denied the Plaintiffs'

requested relief. The Court determined that the Commission should exhaust and

conclude its investigation and revocation hearings regarding Plaintiffs' gaming

license suitability before the Court's exercised jurisdiction to review the

Commission's decision (Dkt. # 34, Transcript of December 4, 2018 Hearing, pp.

39-41). The Court continued the case to allow the Commission to conclude its

proceedings, and then continued it again (Dkt. # 33 and #37) "to be reset on

application after the Gaming Commission ruling was final." (Dkt. # 37, Court

Minute Feb. 14, 2019 (emphasis added).)

27. Pursuant to the Court's authorization, the Commission continued to

conduct its administrative proceedings, permitting administrative discovery and

conducting its revocation hearings for Plaintiffs' gaming licenses on January 31,

2019, at which time it took sworn testimony from witnesses and received

evidence from both sides. (See Dkt. # 40, Permanent License Revocation

orders).

28. On May 13, 2019, the NIGC Chairman issued a 77-count Notice of

Violation # NOV-19-03, listing potential fines against the Tribe based on the

conduct of Plaintiffs Qualls and Holden, their management company Direct, and
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their lawyer, totaling more than $4 million, and/or other severe penalties under

the IGRA, including possible closure of the Buffalo Run Casino. The most

serious and significant portions of the violations involved the Plaintiffs'

accounting scheme inflating net gaming revenues to overpay themselves with

management fees of $2,067,651. (See Dkt. # 39, NIGC-NOV-19-03.) The NIGC

Chairman indicated that the severity of the penalties to be imposed against the

Tribe could depend on the Tribe's efforts to "mitigate damages, including

recoupment of overpayment of management fees" paid by Plaintiffs to

themselves. Id., Section VI.

29. On May 14, 2019, the Commission issued its final Orders

permanently revoking the privileged gaming licenses of Plaintiff Qualls and

Plaintiff Holden. (See Dkt. # 40 Permanent License Revocation orders.)

30. On May 16, 2019, Defendants submitted and requested that the

Court take judicial notice of the NIGC's NOV set forth above.

31. On October 28, 2019 this Court gave notice to all parties and

scheduled a hearing on all pending motions for November 14, 2019. (See Dkt.

41.) Counsel for Plaintiffs claimed he had not received notice for this case (but

stated he was prepared to argue the Commission's motion to dismiss in the

related lawsuit # CIV-19-M09 on November 14, 2019). Defendants' motion to

dismiss herein was therefore reset and heard on January 23, 2020. (See Dkt.

42, Court Minute; Dkt. 43 Notice of hearing; and Dkt. 44 Court minute).
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32. On January 23, 2020, Counsel for the parties appeared and agreed

that the Court should determine Defendants' motion to dismiss based on

materials before it without oral argument, and the Court issued its minute order

granting Defendants' motion to dismiss for lack of jurisdiction and requested that

counsel for Defendants submit a proposed formal order disposing of the motion

for the Court's consideration. (Dkt. 44, Court Minute, January 23, 2020.)

CONCLUSIONS OF LAW 

1. The public policy of the IGRA is to regulate comprehensively the

conduct of gaming on Indian Lands. Title 25, § 2702 of the United States Code

states IGRA's policy:

The Purpose of this chapter is (1) to provide a statutory basis
for the operation of gaming by Indian tribes as a means of
promoting tribal economic development, self-sufficiency, and
strong tribal governments . .
(2) to provide a statutory basis for the regulation of gaming by
an Indian tribe adequate to shield it from organized crime and
other corrupting influences, to ensure that the Indian tribe is the
primary beneficiary of the gaming operation, and to assure that
gaming is conducted fairly and honestly by both the operators
and the players; ....

Indian gaming, including the Tribe's gaming program is highly regulated and the

Commission exercises a lawful sovereign interest to protect the integrity of

gaming, and enjoys wide latitude to investigate and hold hearings regarding the

Plaintiffs' past conduct and their suitability to engage in licensed gaming.

2. Plaintiffs held privileged gaming licenses pursuant to the IGRA, the

Tribe's Gaming Law and the Tribal State Gaming Compact. Licensed gaming is
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a privilege conferred by the tribal sovereign and does not carry with it rights

inherent in useful trades and occupations. Thomas v. Bible, 694 F.Supp. 750,

759-60 (D. Nev. 1988) (procedural due process rights, Fifth Amendment rights,

equal protection rights not violated in gaming license exclusion proceedings);

State ex rel. Nevada Gaming Comm'n v. Rosenthal, 559 P.2d 830, 835 (Nev.

1977) (cited by Thomas, holds gaming is a matter of privilege rather than matter

of right and applicant not denied due process in licensing proceedings). See also

Kraft v. Jacka, 872 F.2d 862 (9th Cir. 1989)(gaming licensees have no protected

property interest).

3. The Commission had continuing jurisdiction over Plaintiffs Qualls

and Holden to investigate whether their conduct violated IGRA, the Gaming Law,

or the Tribal State Gaming Compact while previously engaged in gaming activity

and before their licenses expired, despite Plaintiffs' purported unilateral attempt

to "terminate, surrender and return" the privileged gaming licenses issued by the

Commission. Long v. Snoqualmie Gaming Comm'n, 7 Wash.App.2d 673, 677-

78; 435 P.3d 339, 342-43 (2019)(terminated casino chief executive officer sought

to enjoin tribal gaming commission from holding license revocation hearing after

temporary suspension). Like an attorney who surrenders his bar license pending

a bar disciplinary investigation, such action does not deprive the bar association

or court of continuing jurisdiction. (See, e.g., Local Court Rules, Title V et. seq.

and Rule 1.5.8.) The Plaintiffs "surrender" of their licenses does not shield them

from an investigation into their conduct when they held such licenses.
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4. The record reflects that Plaintiffs received adequate procedural due

process of notice and several opportunities to be heard before the Commission

regarding its investigation of allegations of past financial improprieties, the

Plaintiffs' suitability to hold privileged gaming licenses, and the temporary license

suspension of Plaintiffs' licenses prior to adjudicating permanent license

revocations.

5. The Court may dismiss a lawsuit for lack of subject matter

jurisdiction at any time and without a motion from the parties. See 25 C.F.R.

§ 11.503 and Local Court Rules, Rule 2.2.1 applying Federal Rules of Civil

Procedure ("FRCP") Rule 12. (b)(1).

6. Once the Defendants have challenged jurisdiction, as they have in

this case, the burden is on Plaintiffs to demonstrate jurisdiction over the subject

matter. E.g., Johnson v. Harrah's Kansas Casino Corp., 2006 WL 463138, at *1

(D. Kan. Feb. 23, 2006); Long v. Snoqualmie Gaming Comm'n, 7 Wash.App.2d

673, 678-80; 435 P.3d 339, 343-44 (2019). Plaintiffs have not satisfied that

burden, in two respects: (i) they haVe failed to overcome Defendants' contention

that the controversy is now moot and nonjusticiable after the Commission issued

its final revocation order and Plaintiffs failed to commence a timely appeal

therefrom; and (ii) they have failed to show that the Commissioners are not

protected by the Tribe's sovereign immunity.
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A. Mootness

7 Given that:

i. the only relief Plaintiffs sought in this action was injunctive relief
prohibiting the Commission from holding a license revocation
hearing to consider revocation of their privileged gaming licenses;

ii. this Court denied the preliminary injunction Plaintiffs sought to
prohibit such hearing and directed that the Gaming Commission
could proceed with such hearing;

iii. the Commission held such hearing on January 31, 2019, giving
Plaintiffs abundant and sufficient notices under the Court's
supervision; and

iv. the Commission entered its final orders on May 14, 2019,
permanently revoking the privileged gaming licenses of both
Plaintiffs,

All of Plaintiffs' claims in this lawsuit are moot. "'In general, an appeal from the

denial of a preliminary injunction is mooted by the occurrence of the action

sought to be enjoined.'" Knaust v. City of Kingston, 157 F.3d 86, 88 (2d Cir.

1998) (quoting Bank of New York Co. v. Northeast Bancorp, Inc., 9 F. 3d 1065,

1067 (2d Cir. 1993)). See also Lewis v. Cont7 Bank Corp., 494 U.S. 472, 477

(1990) (stating that courts lack jurisdiction "to decide questions that cannot affect

the rights of litigants in the case before them")(emphasis supplied).

B. Indian Civil Rights Act ("ICRA")

8. The Commissioners have also asserted the Tribe's sovereign

immunity as a defense to Plaintiffs' ICRA claim against them.

9. A claim of sovereign immunity presents a threshold jurisdictional

question for determination prior to considering any question on the merits. 25
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C.F.R. §11.118(d). Plaintiffs have failed to satisfy their burden of showing that

the Commissioners do not enjoy sovereign immunity, thus depriving the Court of

jurisdiction over Plaintiffs' ICRA claim against them.

10. As a sovereign power, a tribal nation possesses immunity from suit,

unless that nation expressly waives its immunity or Congress explicitly abrogates

the nation's immunity. Kiowa Tribe of Okla. v. Mfg. Techs., Inc., 523 U.S. 751,

754 (1998); Breakthrough Mgmt. Group, Inc. v. Chukchansi Gold Casino &

Resort, 629 F.3d 1173, 1182 (10th Cir. 2010). Whether instituted by Congress or

the tribal nation, a waiver of sovereign immunity "cannot be implied but must be

unequivocally expressed." Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58

(1978) (quoting United States v. Testan, 424 U.S. 392, 399 (1976)); Native Am.

Distrib. v. Seneca-Cayuga Tobacco Co., 546 F.3d 1288, 1293 (10th Cir. 2008).

Moreover, tribal immunity, as relevant here, "generally immunizes tribal officials

from claims against them in their official capacities." Native Am. Distributing, 546

F.3d at 1296.

11. To bring a claim pursuant to the ICRA, a party must show a waiver

of sovereign immunity. The ICRA does not include an unequivocal expression of

a waiver of sovereign immunity, and thus, "suits against . . . tribe[s] under the

ICRA are barred by . . . sovereign immunity." Santa Clara Pueblo v. Martinez,

436 U.S. 49, 59 (1978). See Garman v. Fort Belknap Community Council, 11

Indian L. Rptr. 6017 (Ft. Belknap Tr. Ct. 1984) (holding that ICRA does not waive

sovereign immunity of Indian tribes, then applying holding to defendants acting
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as tribal election board members); Long v. Snoqualmie Gaming Comm'n, 7

Wash.App.2d 673, 682-3; 435 P.3d 339, 344 (2019)("any waiver of immunity

`must be unequivocally expressed' and cannot be implied," citing Santa Clara,

436 U.S. at 58).

12. Because the Tribe only guarantees the protections of ICRA to

members of the Peoria Tribe, and because Plaintiffs are not members of the

Tribe, the Tribe has not waived its sovereign immunity as to the Plaintiffs.

13. Since the Tribe has not waived its sovereign immunity for non-tribal

members in any court, that immunity applies in its own courts, as well as other

jurisdictions' courts. Without a waiver of sovereign immunity, Plaintiffs cannot

seek relief under ICRA against the Commissioners. The ICRA does not provide

a "private cause of action for injunctive and declaratory relief" against officials

acting in their official capacities. Santa Clara Pueblo, 436 U.S. at 69; see also

Garman, 11 INDIAN L. RPTR. at 6018.

14. Long v. Snoqualmie Gaming Commn'n, 7 Wash.App.2d 673, 435

P.3d 339 (2019) is instructive as to sovereign immunity of a tribal gaming

commission on claims by a casino manager for improper revocation of his

gaming license. In Long, the Washington Court of Appeals held that a tribal

gaming commission was immune from suit after it suspended the gaming license

of the chief executive officer for the tribe's casino ("Long") pending a license

revocation hearing. The tribe had discharged Long from his managerial position,

resulting in litigation between them. Meanwhile, the tribe's gaming commission
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revoked Long's gaming license -- and unlike Plaintiffs herein, Long timely

appealed that final decision to tribal court, which the tribal court ultimately

upheld. Id., 115-9. The tribe and Long (but not the gaming commission) entered

a settlement agreement containing a limited waiver of tribal sovereign immunity

to resolve disputes under the agreement. Id., 11110-11. Long then sought

rescission of the gaming commission's revocation of his gaming license, and

when that commission refused, Long sued the commission in state court claiming

that it had violated the parties' settlement agreement. The court dismissed the

case, agreeing with the gaming commission that it possessed tribal sovereign

immunity from Long's lawsuit seeking reinstatement of his gaming license, and

also denied Long's requests for discovery. Id., 111112-13. The Court of Appeals

affirmed. The appellate court held that tribal sovereign "immunity extends to a

tribe's agencies and instrumentalities" (id., 1118); that any waiver must be

"'unequivocally expressed" (id., ¶19); and that the tribe had not waived the

sovereign immunity enjoyed by its gaming commission for purposes of that

commission's determination of gaming license privileges (id., 111120-22). The

court emphasized that the gaming commission had procedures under which its

sovereign immunity was waived solely to allow an appeal of its "final tribal

gaming license revocation to the tribal court" (emphasis added) -- but that waiver

did not apply beyond the specified appeal to that court. Id., ¶23, ¶30. The

appellate court rejected Long's arguments that the tribal settlement had effected

21



a waiver of the gaming commission's sovereign immunity, and affirmed. Id.,

%%24-44.

15. As in Long, the Commissioners herein possess the Tribe's sovereign

immunity from suit except as such sovereign immunity may have been expressly

and unambiguously waived. Unlike in Long, however, Plaintiffs here did not

timely file a complaint for review of the Commission's final decision permanently

revoking their gaming licenses, which was the only procedure of review available

to them. The Tribe has not waived its sovereign immunity, for itself or its

instrumentalities, including the Commission, as to ICRA claims asserted by non-

tribal members, let alone ICRA claims grounded in gaming license revocation

proceedings resulting in final orders which Plaintiffs did not timely challenge.

16. Accordingly, for the above stated independent reasons, the Court

concludes that it lacks jurisdiction over Plaintiffs' claims: (I) the controversy is

nonjusticiable, since pursuant to the Court's December 4, 2018 Order the

Commission resumed Plaintiffs' license revocation hearings and issued a final

order from which no timely petition for review was commenced, and (ii) the

Commissioners enjoy sovereign immunity from the Indian Civil Rights Act claims

asserted by Plaintiffs, who are not tribal members, since the Tribe has not

waived its sovereign immunity as to such claims.
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The Court therefore grants Defendants' motion to dismiss, and is

separately entering its Final Order of Dismissal based on its Findings of Fact and

Conclusions of Law herein.

Dated this  /3% y of , 2020.

ISTRATE JUDGE JON D. DOUTHITT
RT OF INDIAN OFFENSES FOR THE

MIAMI AGENCY, MIAMI, OK
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