
 IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW MEXICO 

 

WESTERN REFINING SOUTHWEST, INC. 
And WESTERN REFINING PIPELINE, LLC, 
 

Plaintiffs, 
 
vs.         Civ. No.  16-442 JH/GBW 

       
U.S. DEPARTMENT OF THE INTERIOR, and 
SALLY JEWELL, in her official capacity as 
Secretary of the Interior, 
  

Defendants. 
 
 
 

MEMORANDUM OPINION AND ORDER 

 This matter is before the Court on the Motion to Intervene [Doc. 16] filed by Patrick and 

Frank Adakai. The Court has reviewed the Complaint, the Adakais’ motion to intervene, the 

Plaintiffs’ response in opposition1, and the reply. The Court concludes that the motion should be 

denied in part and granted in part. 

FACTUAL AND PROCEDURAL BACKGROUND 

 This case centers on the right-of-way for a buried oil pipeline in northwestern New 

Mexico. The case is in the early stages of litigation. The facts as alleged in the Complaint [Doc. 

1] are as follows. Plaintiffs (collectively, “Western Refining”) operate a buried crude oil pipeline 

that runs 75 miles from the San Juan Basin to an oil refinery near Gallup, New Mexico. 

According to the Complaint, the pipeline is one of only two pipelines that transport crude oil 

from the Four Corners area to a refinery in Gallup, New Mexico. The Gallup refinery, in turn, is 

                                                            
1 The motion to intervene does not state whether or not Defendants oppose the motion. However, 
Defendants failed to file a response. 
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one of only two oil refineries in New Mexico. The pipeline at issue here traverses tribal, federal, 

state, and privately owned land, and Western Refining holds easements for rights-of-way across 

74.48 miles of the pipeline. However, this case arises from a dispute over the easement for a .52 

mile segment of pipeline that crosses Navajo Indian Allotment No. 2073. An “allotment” is land 

held in trust by the United States and allotted to individual citizens of the Navajo Nation.  

 On August 2, 2010, the Bureau of Indian Affairs (“BIA”) issued a twenty-year renewal of 

the right of way, which included the .52 mile portion of pipeline over Allotment No. 2073 that is 

at issue in this case. This renewal was based on consent from the owners of a majority of the 

interests in Allotment No. 2073. These included Tom Morgan (42.5% interest) and Mary B. Tom 

(14.16% interest). In return, the interest owners received compensation from Western.  

Patrick Adakai, holder of a smaller fractionated interest, filed an appeal of the renewal to 

the Interior Board of Indian Appeals (“IBIA”). The issue on appeal was the adequacy of “the 

procedures by which consents for the right-of-way renewal were obtained from the landowners, 

including whether the landowners were provided adequate information and assistance in 

understanding the process and their rights.” Doc. 1-2 at 3, 56 IBIA 106. On January 8, 2013, the 

IBIA vacated the renewal of the easement not on the adequacy of the consent procedures, but 

rather on an issue it raised sua sponte: that because Morgan had bequeathed remainder interests 

to eight relatives through a “gift deed,” his consent was legally insufficient without additional 

consents from his “remaindermen.” See Doc. 1-2 at 5, 56 IBIA at 108; Doc. 1 at ¶ 13. The IBIA 

expressly refused to consider the other arguments raised by Patrick Adakai, leaving them for the 

BIA to consider on remand.2 

                                                            
2 One of these other issues raised by Patrick Adakai was that the compensation offered by 
Western Refining in return for the right-of-way was below market value. Doc. 1-2 at 6, 56 IBIA 
109. Another was that based on the materials provided to them, some landowners were unable to 
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As it turned out, Tom had also issued a similar gift deed creating future remainder 

interests. Western attempted to obtain consent from Morgan and Tom’s remaindermen, and was 

successful in doing so with Tom’s. However, Western was able to obtain consent from only four 

of Morgan’s eight remaindermen. 

On April 8, 2014, the BIA relied upon the 2013 IBIA decision and the denial of consent 

by half of Morgan’s remaindermen to deny Western’s easement renewal on Allotment No. 2073. 

Doc. 1-1 at 1; 63 IBIA 41. Western appealed this decision to the IBIA.3 In addition to the 

Regional Director of the BIA, a group calling itself the Dine Bi Keyah Task Force Committee 

(“Task Force”), opposed the appeal. Doc. 1-1 at 6-7, 63 IBIA 46-47. The Task Force was 

comprised of four individuals, including the Adakais and two of Morgan’s remaindermen, with 

ownership interests in Allotment No. 2073. Doc. 1-1 at 7 n.8, 63 IBIA 47. Regarding the Task 

Force’s brief, the IBIA stated: “[N]othing in the brief of accompanying exhibits is sufficient to 

establish that the Task Force—a committee of four individuals—is authorized to represent any 

landowners other than the committee members themselves, and possibly one other individual .... 

We also agree with Western that much of the substance of the Task Force’s brief is irrelevant to 

the issues that are relevant to this appeal.” Doc. 1-1 at 8, 63 IBIA 48. Again, nothing in the 

                                                                                                                                                                                                

give valid consent because they speak or write little or no English. Id. at 7, 56 IBIA 110. The 
IBIA’s second opinion hints that there may have been environmental issues raised in this appeal, 
see Doc. 1-1 at 8 n.9, 63 IBIA 41, 48 n.9, but it is far from clear what those issues were, and 
apparently they were rendered moot by a stipulated narrowing of the right-of-way. The record 
currently before the Court, including the motion to intervene, contains no other information 
about what issues the Adakais may have raised at that stage of the administrative proceeding. 
 
3 On September 4, 2014, while its appeal of the BIA’s decision was apparently pending, Western 
Refining filed a lawsuit in this Court seeking under 25 U.S.C. § 357 to obtain by eminent domain 
the right to continued presence and operation of its pipeline across Allotment No. 2073. See 
Western Refining Southwest, Inc. v. 3.7820 Acres Of Land In McKinley County, New Mexico, 
14cv804 KG/KK, Complaint, Doc. 1. That case has been stayed pending the final outcome of 
this appeal of the administrative proceedings. See id. at Docs. 166 and 172. 
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record currently before the Court, including the Adakai’s own filings, reveals what arguments 

the Task Force raised in the administrative appeal. 

On May 4, 2016, the IBIA denied Western’s appeal in part by refusing to require the BIA 

to renew the right-of-way across Allotment No. 2073 for a fixed and unqualified 20-year term. 

Rather, the IBIA concluded that Western was entitled to a qualified right-of-way for 20 years or 

the life of Morgan or Tom, whichever is the shortest period. Doc. 1-1 at 1-2, 13; 63 IBIA 41-42, 

53. This was because “the deeds contain no language that expressly or impliedly reserved, for the 

life tenants, the authority to grant an interest beyond their lifetimes.” Id. at 10, 63 IBIA at 50. 

The IBIA also found that “because the owners of a majority of the future interests in the 

Allotment did not consent to the [right-of-way] renewal, the [BIA] did not err in refusing to issue 

an unqualified 20-year renewal.” Id. at 2, 63 IBIA 42. 

In the case now before the court, Western Refining has sued the United States (via its 

Department of Interior) and asks this Court to set aside the IBIA requirement of remaindermen 

consent on the grounds that it is improperly retroactive and contrary to law, including the 

General Right-of-Way Act of 1948, 25 U.S.C. §§ 323-328 and applicable Department of Interior 

regulations. Western Refining contends that the IBIA’s 2013 and 2016 decisions overturning 

renewal and then denying unqualified 20-year renewal of the right-of-way on Allotment No. 

2073 are final agency actions reviewable under the Administrative Procedures Act (APA). 

Western Refining asks for a declaration that consent of the majority of current owners, and not 

their remaindermen, is all that was required under the General Right-of-Way Act and then-

existing regulations governing its right-of-way renewal applications, and that the BIA’s 2010 

renewal of the easement for a 20-year term is valid. 
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 On June 13, 2016, Patrick and Frank Adakai (“the Adakais”) filed their Motion to 

Intervene, Answer, Motion to Dismiss, and Counterclaim [Doc. 16]. As the title of the document 

suggests, it contains not merely a motion to intervene, but also a proposed answer, motion to 

dismiss, and counterclaim against Western Refining. See Doc. 19 at 1. The Adakais devoted a 

total of two short paragraphs to the motion to intervene, with no supporting facts, arguments, or 

citations to legal authority explaining why they should be permitted to intervene in this case. 

Rather, the motion contains bare conclusory statements. Their proposed motion to dismiss 

asserts, again without substantive argument or citations to supporting legal authority, that the 

Department of the Interior lacks authority to grant rights in tribal lands or in the real property of 

the Navajo Nation without the consent of the Navajo Nation itself. Doc. 16 at 6. According to the 

motion, because Western Refining seeks an order to burden the real property interests of the 

Navajo Nation, which cannot be joined in this action due to its sovereign immunity, the case 

should be dismissed for failure to join an indispensable party and for failure to state a claim. Id. 

at 7. Finally, in their proposed counterclaim, the Adakais assert claims against Western Refining 

for trespass and unjust enrichment. Id. at 7-8. 

In its response brief, Western Refining opposes intervention and asks for a further 

opportunity to respond to the proposed motion to dismiss and counterclaim at a later time if the 

Court permits intervention. The Government has not stated a position on the motion to intervene. 

Further, the Adakais have not complied with Local Rule 7.1(a), which states: “Movant must 

determine whether a motion is opposed, and a motion that omits recitation of a good-faith 

request for concurrence may be summarily denied.” 
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LEGAL STANDARD 

I. Intervention 

Rule 24 of the Federal Rules of Civil Procedure allows a party to intervene in a lawsuit 

either through his own right, or by permission of the court. A motion to intervene “must state the 

grounds for intervention and be accompanied by a pleading that sets out the claim or defense for 

which intervention is sought.” Rule 24(c).  

There are two types of intervention under Rule 24. Intervention of right occurs when a 

statute of the United States grants an unconditional right to intervene, Fed. R. Civ. Pro. 24(a)(1), 

or when the applicant claims an interest relating to the property or transaction which is the 

subject of the action, and is so situated that disposing of the action may as a practical matter 

impair or impede the movant’s ability to protect its interest, unless the existing parties adequately 

represent that interest.” Fed. R. Civ. Pro. 24(a)(2). “The Tenth Circuit summarizes the 

requirements for intervention as a matter of right as: (1) the application is timely; (2) the 

applicant claims an interest relating to the property or transaction which is the subject of the 

action; (3) the applicant’s interest may as a practical matter be impaired or impeded by 

disposition of the action; and (4) the applicant’s interest is not adequately represented by existing 

parties.” United States v. Albert Inv. Co., Inc., 585 F.3d 1386, 1391 (10th Cir. 2009) (citing Utah 

Ass’n of Counties v. Clinton, 255 F.3d 1246, 1249 (10th Cir. 2001)) (internal quotations omitted) 

A would-be intervenor who does not meet the test of subdivision (a) of Rule 24 may be 

permitted to intervene under subdivision (b)(1)(A) if he has a conditional right to intervene by 

federal statute, or under (b)(1)(B) if the applicant has a claim or defense that shares a common 

question of law or fact with the main action. 
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II. Administrative Procedures Act 

 As the Tenth Circuit explained in Olenhouse v. Commodity Credit Corp., “[r]eviews of 

agency action in the district courts [under the APA] must be processed as appeals. In such 

circumstances the district court should govern itself by referring to the Federal Rules of 

Appellate Procedure.” 42 F.3d at 1580. See Wyoming v. U.S. Dep’t of Interior, 587 F.3d 1245, 

1251 n. 2 (10th Cir. 2009) (quoting Olenhouse v. Commodity Credit Corp., 42 F.3d at 1580). 

Rule 16 of the Federal Rules of Appellate Procedure, in turn, reiterates the statute’s limitation. 

See Fed. R. App. P. 16 (“The record on review or enforcement of an agency order consists of ... 

the order involved; ... any findings or report on which it is based; and ... the pleadings, evidence, 

and other parts of the proceedings before the agency.”). 

Judicial review under the APA is based upon “the whole record or those parts of it cited 

by a party.” 5 U.S.C. § 706. The United States Supreme Court has explained, “the focal point for 

judicial review [under the APA] should be the administrative record already in existence, not 

some new record made initially in the reviewing court.” Camp v. Pitts, 411 U.S. 138, 142 (1973) 

(per curiam); accord Fla. Power & Light v. Lorion, 470 U.S. 729, 743-44 (1985). Thus, even 

though judicial review rests with a district court, the district court does not act as a fact-finder. 

Fla. Power & Light, 470 U.S. at 744. Instead, “[t]he task of the reviewing court is to apply the 

appropriate APA standard of review . . . based on the record the agency presents . . . .” Id. at 743-

44. 

DISCUSSION 

I. Arguments Raised In The Briefs 

 In their motion, the Adakais argue that they should be permitted to intervene as of right 

under Rule 24(a), or in the alternative, should be granted leave of court to intervene under Rule 
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24(b). As noted above, in the motion itself the Adakais make no attempt to support their request 

for intervention, saying only in conclusory fashion that “their ability to protect their interests in 

the real property at issue will as a practical matter be impaired or impeded unless they are 

permitted to join this action.” Doc. 16 at 2. 

 In its response to the motion to intervene, Western Refining argued that intervenors may 

not expand the scope of an APA case by raising issues that have not been raised by the 

petitioners in the request for review of an administrative decision, and therefore this Court 

should not consider the Adakais’ motion to dismiss, answer, and counterclaims. Second, Western 

Refining argues that the Adakais should not be permitted to intervene as of right because they 

have failed to show that the Department of the Interior cannot adequately defend the agency 

actions being challenged by Western Refining. Third, the Plaintiff argues that the Court should 

not grant permissive intervention because the Adakais failed to identify a common question of 

law and fact shared by their proposed complaint and the issues raised in the APA case, and 

because intervention would unduly delay and prejudice the adjudication of the issues raised by 

this administrative appeal. 

 The proposed intervenors make substantive arguments for the first time in the reply brief, 

several of them bearing no relationship to the underlying APA action or the proposed 

counterclaim. Doc. 27. For example, the Adakais assert that because it has not filed a motion to 

dismiss, the Government cannot properly represent their interests in this case. Doc. 27 at 2. For 

the first time, the Adakais suggest that this Court lacks subject matter jurisdiction over this 

action. Id. They contend that “the government’s interests are not sufficiently aligned in this 

litigation to represent adequately the legitimate, cognizable interest of Proposed Intervenors and 

other landowners in light of the extraordinary, equitable relief Plaintiffs seek.” Id. In support of 
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this, they argue that (1) they have an undivided interest in the allotment that cannot be burdened 

without the consent of the Navajo Nation in its sovereign capacity; (2) there is no evidence that 

Western Refining has complied with applicable environmental laws with regard to the pipeline; 

and (3) there is no evidence that Western Refining has taken appropriate safety measures in light 

of the fact that the pipeline will transport hazardous materials. These claims and arguments 

regarding environmental laws and safety concerns are not reflected in the Adakais’ proposed 

counterclaim. 

II. Analysis 

 A. Proposed Counterclaims And Statutory Compliance Issues Raised In Reply  

 It is a general rule that an intervenor may argue only the issues raised by the principal 

parties and may not enlarge those issues. See Vinson v. Washington Gas Light Co., 321 U.S. 489, 

498 (1944); Arapahoe County Pub. Airport Auth. v. Fed. Aviation Admin., 242 F.3d 1213, 1217 

n.4 (10th Cir. 2001) (“[A]s an intervening party, the City may join issue only on matters brought 

before the court by the Authority as petitioner.”). In that regard, the Court concludes that the 

Adakais have failed to show that either of the claims raised in their proposed counterclaim—

trespass and unjust enrichment—was raised by Western Refining in this APA action. The same 

is true of several of the issues the Adakais belatedly raised in their reply brief—non-compliance 

with environmental statutes and lack of pipeline safety measures. Because Western Refining did 

not raise these issues in its Complaint, allowing the Adakais to raise them here would constitute 

improper enlargement of the case.  

In addition, it appears from the scant record before the Court that the issues raised by the 

Adakais are outside the Court’s purview of administrative review. As explained above, in this 

APA action this Court is acting in the role of an appellate court, and is therefore restricted to the 
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administrative record created below. The Adakais have failed to show that questions of trespass, 

unjust enrichment, compliance with federal environmental statutes, and pipeline safety were 

litigated at the administrative level and that the IBIA erred in adjudicating those issues. This 

APA review, which is in the nature of an appeal, is not forum to raise issues anew or to create a 

new factual record. 

Finally, even if these issues had been raised below in the administrative proceeding, the 

Adakais have failed to show why they did not bring their own action under the APA to appeal 

any decisions they felt were improper. 

Thus, the Adakais will not be permitted to intervene in order to raise any of these issues. 

B. Motion to Dismiss Based on Lack of Jurisdiction 

 In their proposed motion to dismiss, that Adakais assert that the Department of the 

Interior lacks authority to grant rights in tribal lands or in the real property of the Navajo Nation 

without the consent of the Navajo Nation itself. Doc. 16 at 6. According to the motion, because 

Western Refining seeks an order to burden the real property interests of the Navajo Nation, 

which cannot be joined in this action due to its sovereign immunity, the case should be dismissed 

for lack of subject matter jurisdiction, failure to join an indispensable party, and failure to state a 

claim. Id. at 7. 

 This motion strikes the Court as somewhat different that the other issues raised by the 

Adakais because the question of the Court’s jurisdiction is one that can be raised for the first 

time at any point, including during an appeal. Mires v. United States, 466 F.3d 1208, 1211 (10th 

Cir. 2006). Thus, the fact that it may not have been raised below and has not been raised by 

Western Refining does not necessarily mean that subject matter is an issue not to be considered 
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at this stage of an APA case. Thus, the Court concludes that in terms of timing, a challenge to 

subject matter jurisdiction is acceptable. 

 Next, the Court determines whether the Adakais should be permitted to intervene as of 

right under Rule 24(a) in order to raise their subject matter jurisdiction argument. Here, in 

analyzing the four relevant factors set forth above, the Court concludes that the application to 

intervene is timely; that as owners of a property right in Allotment No. 2073, the Adakais claim 

an interest relating to the property or transaction which is the subject of this action; and that the 

Adakais’ interest in that real property may as a practical matter be impaired or impeded by 

disposition of the action, which could ultimately burden Allotment No. 2073 with a right-of-way 

for a term of years. Thus, the first three requirements are fulfilled in this case. The final factor to 

consider is whether the Adakais’ interest is adequately represented by the existing parties, the 

Department of the Interior (of which the BIA and the IBIA are a part), and Western Refining. 

The Court concludes that neither of these parties has an interest in representing the Adakais’ 

position that the Secretary of the Interior lacks authority to approve a right-of-way across 

Allotment No. 2073 in the absence of the consent of the Navajo Nation. Rather, both parties have 

demonstrated their belief that the questions raised in this case do not turn on this question 

whatsoever. 

 At this stage, the Court is in no position to evaluate the merits of the barebones argument 

set forth in the Adakais’ proposed motion to dismiss. However, the Court is convinced that they 

should be permitted to raise that argument as intervenors in this case. Thus, the Adakais must file 

their motion to dismiss raising issues of subject matter jurisdiction on the docket no later than 

December 5, 2016. However, the scope of the Adakais’ intervention is strictly circumscribed to 
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the jurisdictional issue alone, and their motion to intervene to raise any other issue is denied as 

described herein. 

 IT IS THEREFORE ORDERED that the Motion to Intervene [Doc. 16] filed by Patrick 

and Frank Adakai is GRANTED IN PART and DENIED IN PART as described herein. 

  

 
 
 
 
      ___________________________________  
      UNITED STATES DISTRICT JUDGE 
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