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THE HONORABLE RICHARD A. JONES 

 

 

 

 
UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF WASHINGTON 
AT SEATTLE 

 
UNITED STATES OF AMERICA, 
 
 Plaintiff, 
 
 v. 
 
DALE DUPREE CASEY, 
 
 Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No.  CR 20-0020-RAJ 
   
DEFENDANT’S MOTION TO 
DISMISS COUNT 2 BASED ON 
GOVERNMENT’S FAILURE TO 
STATE AN OFFENSE 
 
(Oral Argument Requested) 
 
Noted for:  March 20, 2020  
 

Dale Dupree Casey, through counsel, respectfully moves this Court for an order 

dismissing Count 2 in the Indictment because it fails to state an offense. See Fed. Rule 

Crim. Proc. 12(b)(3)(B)(v). Count 2 fails to state an offense because it does not contain 

at least two predicate offenses that qualify to bolster the “habitual offender” designation 

for the charge of Domestic Assault by a Habitual Offender under 18 U.S.C. § 117(a). 

Because the alleged prior convictions are categorically overbroad and do not satisfy the 

elements of the charged offense, Mr. Casey is innocent of that offense and the Court 

must dismiss Count 2. 

// 

// 

// 

// 

// 
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A. Facts and Procedure 

1. The instant offense alleged in the Indictment. 

On February 19, 2020, the Court filed a two count Indictment. Dkt. 12. Under 

Count 2, the indictment alleges that Mr. Casey was a habitual offender who committed 

a domestic assault in violation of 18 U.S.C. § 117(a). Dkt. 12. Section 117(a) provides, 

in relevant part: 
 

Any person who commits a domestic assault within…Indian country and 
who has a final conviction on at least 2 separate prior occasions in Federal, 
State, or Indian tribal court proceedings for offenses that would be, if 
subject to Federal jurisdiction…any assault . . . against a spouse or intimate 
partner . . . shall be fined under this title, imprisoned for a term of not more 
than 5 years, or both. 

To find Mr. Casey guilty of the instant offense, the government must prove: 

(1) a current domestic assault;  
 

(2) Mr. Casey committed the domestic assault against a person who shares a 
child in common with Mr. Casey or who is similarly situated to a spouse,  

(3) Mr. Casey committed the instant assault on Indian country, and  
 
(4) Mr. Casey had at least two prior qualifying assault convictions, before the 

date of the instant offense, that were committed against a spouse or intimate 
partner.1  

2. The prior offenses alleged in the Indictment. 

The Indictment alleged that on November 17, 2019, Mr. Casey “did assault Jane 

Doe, a person with whom [he] was or had been cohabitating with as a spouse, and who 

was similarly situated to a spouse of DALE DUPREE CASEY.” Dkt. 12.  It further 

alleged that he previously had been “convicted of at least two assaults against a spouse 

or intimate partner.” Dkt. 13. The two prior assaults are alleged as: 

 

                                              
1 The fourth element is the only element relevant to the instant motion to dismiss.  
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• Assault – Class B, Domestic Violence, in violation of the Swinomish 
Tribal Code, Section 4-02.020(C), in the Swinomish Tribal Court, on or 
about July 23, 2014, Case No. CRCO-2014-0016; and 
 

• Assault – Class C, in violation of the Swinomish Tribal Code, Section 5-
1.030, in the Swinomish Tribal Court, on or about August 26, 2002, Case 
No. SWI-CR-1/02-017. 

  
Dkt. 13. A copy of the codes are available at the Swinomish Indian Tribal Community 

website. http://www.swinomish.org/government/tribal-code.aspx (last viewed on March 

10, 2020).  A copy of the relevant codes is also attached to this motion. Exhibit 1, 

Swinomish Tribal Code.   

B. This Court must use the categorical approach to determine whether the 
predicate offenses, listed in the Indictment, qualify as matches to support 
the instant offense. 

1. The legal framework for prior offenses alleged under 18 U.S.C. § 117. 

a. Overbreadth and Divisibility 

This Court must use the categorical approach to determine whether the predicate 

offenses, listed in the Indictment, qualify as matches to support the instant offense 

because of existing precedent and because 18 U.S.C. § 117 refers to generic crimes, 

regarding the alleged prior convictions, rather than the particular facts or conduct of the 

alleged priors. Courts apply the “categorical approach to determine whether a state 

statute of conviction falls within a specified class of federal offenses.” United States v. 

Reinhart, 893 F.3d 606, 610 (9th Cir. 2018). Under the categorical approach, courts use 

a three-step test.  

First, courts “examine the statute of conviction to determine whether it 

categorically qualifies as a predicate offense for federal sentencing purposes” with a 

sole focus on “whether the elements of the crime of conviction sufficiently match the 

elements of the generic federal definition.” United States v. Arriaga-Pinon, 852 F.3d 

1195, 1198-1199 (9th Cir. 2017). Second, courts determine “whether [the statute of 

conviction] contains a single, indivisible set of elements.” Arriaga-Pinon, 852 F.3d at 
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1199. Finally, if the statute of conviction is divisible, courts use the modified 

categorical analysis “to look beyond the statutory text to a limited set of documents to 

determine the elements of the state offense of which the defendant was convicted when 

some alternative elements of the state crime would match the federal, generic crime, 

and other alternative elements would not.” Rendon v. Holder, 764 F.3d 1077, 1083 (9th 

Cir. 2014). If the statute is indivisible, courts may not use the modified categorical 

approach, which permits the courts to review a limited class of documents. Descamps v. 

United States, 570 U.S. 254, 257 (2013).  

Under the categorical approach, “‘(i)f the [predicate] offense criminalizes the 

same or less conduct than the federal generic definition of the crime, then it is a 

categorical match to the federal generic offense. But where a [prior] statute of 

conviction criminalizes more conduct than the federal generic offense, it does not 

qualify as a categorical match’ and is considered overbroad.” Reinhart, 893 F.3d at 610 

(citing United States v. Sullivan, 797 F.3d 623, 635 (9th Cir. 2015)). 

To determine overbreadth, a court may “only look to the statutory definition” of 

a defendant’s prior convictions, and not to “the particular facts underlying those 

convictions.” Descamps, 570 U.S. at 260; Taylor v. United States, 495 U.S. 575, 602 

(1990). In other words, courts may only look at the elements of the prior convictions 

and not the specific conduct of the underlying offense. 

Once it is determined that the predicate statute is overbroad, the next step is to 

determine if the statute is divisible. Reinhart, 893 F.3d at 610-611. A statute is divisible 

when it “lists multiple, alternative elements, and so effectively creates several different  

. . . crimes.” Reinhart, 893 F.3d at 618 (quoting Rendon, 764 F.3d at 1083). If a 

predicate statute is divisible, it means that a jury needed to agree unanimously on which 

alternatives of the predicate statute a defendant committed to return a verdict on the 

conviction. United States v. Robinson, 869 F.3d 933, 938 (9th Cir. 2017). “[I]f a jury 
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could return a conviction without agreeing on which particular statutory alternative 

applied, then the statute is indivisible . . . .” Robinson, 869 F.3d at 938. (emphasis in 

original). 

If the statute is divisible, then the modified categorical approach applies and the 

courts may “look beyond the statutory text to a limited set of documents to determine 

whether the petitioner was necessarily convicted of all the elements of the federal 

generic offense.” Reinhart, 893 F.3d at 618 (quoting Chavez-Solis v. Lynch, 803 F.3d 

1004, 1006-1008 (9th Cir. 2015)). But a court’s ability to review documents is limited 

to the “terms of the charging document, the terms of a plea agreement or transcript of 

colloquy between judge and defendant in which the factual basis for the plea was 

confirmed by the defendant, or to some comparable judicial record of this information.” 

Shepard v. United States, 544 U.S. 13, 26 (2005). When the prior case resolved with a 

guilty plea, the “later court determining the character of an admitted [offense] is 

generally limited to examining the statutory definition, charging document, written plea 

agreement, transcript of plea colloquy, and any explicit finding by the trial judge to 

which the defendant assented.” Shepard, 544 U.S. at 16. 
 

C. The Swinomish Assault C and Assault B convictions are not categorical 
matches for federal generic assault because Assault C and Assault B are 
broader and punish more conduct than the federal analog. 

 
1. The Swinomish definition of assault is overbroad when compared to the 

federal generic definition of assault.  

 The Assault C conviction and the Assault B conviction do not serve as 

qualifying predicate offenses under 18 U.S.C. §117. First, under the categorical 

approach, the alleged prior Swinomish Assault C and Assault B convictions are broader 

than generic federal assault. Second, the Swinomish assault statute is indivisible. As a 

result, this Court may not reference any underlying documents in its analysis. Reinhart, 

893 F.3d at 611. 
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In reference to the definition of “assault” in the federal statute, the common law 

definition of assault applies. United States v. Dupree, 544 F.2d 1050, 1051 (9th Cir. 

1976). The Ninth Circuit has previously applied the common law definition of assault 

to another similar federal assault statute – 18 U.S.C. § 113. United States v. Lamott, 831 

F.3d 1153, 1156 (9th Cir. 2016). Federal generic assault, through the common law 

definition, is “committed by either a willful attempt to inflict injury upon the person of 

another, or by a threat to inflict injury upon the person of another which, when coupled 

with an apparent present ability, causes a reasonable apprehension of immediate bodily 

harm.” Dupree, 544 F.2d at 1051.  

The Swinomish definition of assault is broader than the federal generic definition 

of assault for many reasons. Federal generic assault has a mens rea requirement of 

“willful attempt.” Dupree, 544 F.2d at 1051. In contrast, portions of the Swinomish 

assault statute do not have a mens rea requirement at all. For example, under 4-

02.020(A)(2), one commits an assault if they “without consent touches…the person or 

body of another.” Not only does this section, 4-02.020(A)(2), permit a conviction 

without a mens rea element2, but it is also overbroad because it only requires a 

nonconsensual touch to sustain a conviction. The Swinomish assault code section does 

not require a willful attempt to inflict injury, a threat to inflict injury, or apprehension of 

fear of bodily harm, which the federal generic definition of assault does require. 

Even though 4-02.020(A)(3) has a mens rea requirement of “intentionally,” it is 

still broader than the federal generic because it does not have the “immediacy” element 

present in the federal generic definition of assault. Under the Swinomish Tribal Code, 

an individual can be convicted of assault when the use of “unlawful force” creates an 

“apprehension of fear” in another at some point in time in the distant future. 

                                              
2 Similarly, 4-02.020(A)(4) does not have a mens rea requirement. 
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The Swinomish assault statute, 4-02.020, is also overbroad when compared to 18 

U.S.C. § 117 based on how the two laws define the victim. The Swinomish assault 

statute does not have a requirement that the victim be an intimate partner. On the other 

hand, § 117 and the Indictment require the victim of an alleged predicate offense to be 

an intimate partner. Because the Swinomish law permits the assault to be perpetrated 

against anyone, while § 117 requires the assault to be against an intimate partner, the 

alleged prior Swinomish Assault C and Assault B convictions are overbroad. 

The Swinomish assault further breaks down into different classes of assault. 

Exhibit 1. The Indictment lists two alleged prior Swinomish convictions, Assault C and 

Assault B. The list for Class B of the Swinomish assault offense is irrelevant to the 

categorical analysis because the listed circumstances are not elements required to 

sustain an assault conviction. The Class B list merely increases the penalty, compared 

to a Class C offense, if any of the listed circumstances are present during the assault.  

Assault, under the Swinomish Tribal Code, criminalizes conduct that can fall 

under the most remote theories of assault and is broader than federal generic assault. 

Therefore, the Assault C and Assault B offenses are overbroad and are not categorical 

matches that would qualify as predicate offenses to support a charge under 18 U.S.C. § 

117.  

2. The Swinomish assault code is indivisible.  

The categorical approach inquiry does not end when the prior convictions are 

determined to be overbroad; the analysis requires a second step to determine whether 

the predicate statute is indivisible. Arriaga-Pinon, 852 F.3d at 1198-1199. If the statute 

is divisible, then “the modified categorical approach applies and a ‘sentencing court 

looks to a limited class of documents…to determine what crime, with what elements, a 

defendant was convicted of.’” Robinson, 869 F.3d at 936 (quoting Mathis v. United 
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States, 136 S.Ct. 2243, 2249 (2016)). The Swinomish Tribal Code is indivisible and 

thus the modified categorical approach does not apply.  

The Ninth Circuit, analyzing another assault statute, provided clarity to the 

determination of divisibility and its relationship to the categorical approach. The Ninth 

Circuit held that the Washington crime of second degree assault is not a crime of 

violence for the purpose of a sentencing guideline enhancement pursuant to section 

2K2.1 of the U.S. Sentencing Guidelines. Robinson, 869 F.3d at 935-936. It reasoned 

that under the categorical approach, the Washington crime of second degree assault is 

both overbroad and indivisible. Id. at 936. The Court first found the Washington assault 

statute overbroad because it includes a means of committing the assault that is not 

covered in the federal definition. Id. at 938.  

Next, the Court found the Washington second degree assault statute to be 

indivisible because the statute lists seven alternative means of committing the assault 

and the jury does not need to agree unanimously on which “particular statutory 

alternative applied.” Id. The Washington statute does not clarify whether the seven 

alternatives are elements or means, “does not explicitly state whether a jury could 

return a conviction without agreeing unanimously on a particular alternative, and 

“because all of the alternatives carry the same punishment, the Due Process Clause does 

not require that any such agreement be reached.” Id. at 939. The Court further looked 

into Washington Supreme Court’s holding that the Washington second degree assault 

statute articulates a single criminal offense and it simply provides different alternative 

means by which the offense may be committed, and “when the crime charged can be 

committed by more than one means, the defendant does not have a right to a unanimous 

jury determination as to the alleged means used to carry out the charged crime.” Id. 

(emphasis in original).  
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Here, Swinomish Tribal Code 4-02.020 clearly lists different means of 

committing the offense of assault – similar to Washington second degree assault – 

because “[a] person commits the crime of assault if the person does any of the 

following,” which is followed by four different alternatives of committing the offense. 

See Exhibit 1; Robinson, 869 F.3d at 936. Similarly, the Swinomish offense elevates to 

a Class B offense, for the purpose of punishment, “when any of the…[eight] 

circumstances are present.” 

Like the Washington assault statute, the Swinomish assault code does not clarify 

whether the alternatives are elements or means and does not explicitly state whether a 

jury could return a conviction without agreeing unanimously on a particular alternative. 

For the Assault C conviction, a jury is permitted to return a verdict without agreeing 

unanimously on which of the four sections in 4-02.020 apply. For the alleged Assault C 

predicate, the jurors need not make any additional findings. For the alleged Assault B 

conviction, a Class B offense, the defendant does not have a right to a unanimous jury 

determination as to which of the additional alleged circumstances must be present to 

elevate the assault from a Class C offense to a Class B offense. 

Relevant to the analysis, the Swinomish jury instructions simply depend on what 

the lawyers requested for the instructions and what the judge decided to use as the 

instructions in an individual case. Exhibit 2, Swinomish Rules of Criminal Procedure, 

See §3-03.410(A) of Swinomish Tribal Code (“The parties shall present the Court with 

proposed jury instructions within a time set by the Court. The Court shall supply the 

parties with copies of the proposed instructions, verdict and special finding forms.”); 

see also §3-03.410(B) (allowing parties to object to giving of any instructions or a 

refusal to give an instruction and the judge marks the margin of each instruction 

requested with given, refused, or modified with the judge’s initials); §3-03.410(D) 

(“The written instructions shall be filed with the clerk and constitute part of the record. 
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At the request and cost of either party, the instructions given by the Court shall be 

transcribed and filed with the clerk.”). Because the Swinomish jury instructions are 

crafted by the parties and the Court, without any pattern instructions or basis in case 

law, it is reasonable to conclude that the Swinomish assault statute lists means of 

committing the offense and not elements of the offense. Therefore, the Assault C and 

Assault B predicates are overbroad, indivisible, and may not serve to support the instant 

federal charge in the Indictment.  

D. Conclusion 

For the above stated reasons, this Court should dismiss Count 2 because  

the Indictment fails to state an offense.  It should be noted that the Court should dismiss 

Count 2 even if one of the predicate charges are not a categorical match to the federal 

definition of assault because under 18 U.S.C. § 117(a), the Indictment must allege at 

least two predicate offenses.  

 DATED this 10th day of March, 2020.    

 Respectfully submitted, 

 
 s/ Mohammad Ali Hamoudi 
 s/ Gregory Geist 
 Assistant Federal Public Defenders                    
 Attorneys for Dale Dupree Casey 
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