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INTEREST OF THE UNITED STATES 

 This case concerns the scope of the State of Washington’s criminal 

jurisdiction over offenses committed on the reservation of the Confederated Tribes 

and Bands of the Yakama Nation (“Nation”).  In Public Law 83-280, the United 

States provided states (including Washington) with the option of assuming certain 

jurisdiction over Indian country within their borders — and later retroceding such 

jurisdiction back to the United States.  Washington assumed, and later partially 

retroceded, jurisdiction over the Yakama Reservation under this statute.  Since the 

partial retrocession, there has been a dispute over when the State may investigate 

and prosecute crimes on the reservation.  That dispute threatens public safety by 

making it more difficult for tribal, state, and federal authorities to pursue 

coordinated, effective law enforcement within the Yakama Reservation. 

The district court’s decision correctly interprets the scope of Washington’s 

retrocession and brings needed clarity to the respective roles of the State and the 

Nation.  Because of its interest in and responsibility for protecting public safety in 

Indian country, the United States has an interest in seeing that decision upheld. 

STATEMENT OF THE CASE 

A. Washington State’s assumption and partial retrocession of 
jurisdiction within the Yakama Reservation  

 Under the longstanding legal principles that govern jurisdiction in Indian 

country, including on Indian reservations, “criminal offenses by or against Indians 
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have been subject only to federal or tribal laws” unless Congress has “expressly 

provided that state laws shall apply.”  Washington v. Confederated Bands & Tribes 

of Yakima Indian Nation, 439 U.S. 463, 470-71 (1979).  Even in Indian country, 

however, states may prosecute non-Indians who commit crimes against non-

Indians.  United States v. McBratney, 104 U.S. 621 (1882).  On the other hand, 

tribes have inherent authority to exercise certain criminal jurisdiction over their 

members in their territory, and Congress has confirmed that tribes retain authority 

to exercise criminal jurisdiction over non-member Indians as well.  United States v. 

Lara, 541 U.S. 193, 204 (2004).  Absent congressional action, tribes generally lack 

authority to prosecute crimes committed by non-Indians in their territory.  Oliphant 

v. Suquamish Indian Tribe, 435 U.S. 191, 212 (1978).   

 At issue here is the extent to which Public Law 83-280 (“P.L. 280”), which 

authorized states to assume jurisdiction in Indian country, and Washington’s 

acceptance and partial retrocession of that authority, altered the application of 

these default rules to criminal jurisdiction within the Yakama Reservation.  

 Public Law 83-280 

 P.L. 280 authorized states to exercise additional jurisdiction in Indian 

country, beyond their long-recognized jurisdiction to prosecute non-Indians who 

commit crimes against non-Indians.  Act of Aug. 15, 1953, ch. 505, 67 Stat. 588; 

see generally McBratney, 104 U.S. at 624.  The statute transferred to specified 
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states criminal and civil jurisdiction over Indian country within their borders, and it 

gave other states the option of assuming such jurisdiction.  § 2, 6, 7, 67 Stat. at 

588-89, 590.  Washington State was authorized but not directed to assume 

jurisdiction under P.L. 280.  Yakima Indian Nation, 439 U.S. at 473-75. 

In 1968, Congress enacted legislation that required tribal consent before a 

state could assume additional jurisdiction over tribal lands.  Act of Apr. 11, 1968, 

Pub. L. No. 90-284, §§ 401-402, 406, 82 Stat. 73, 78-80 (codified at 25 U.S.C. 

§§ 1321-1322, 1326).  The 1968 statute repealed Section 7 of P.L. 280, which had 

authorized states to assume jurisdiction without such consent; however, it provided 

that states would retain any jurisdiction acquired under P.L. 280 before repeal.  

§ 403(b), 82 Stat. at 79 (codified at 25 U.S.C. § 1323(b)). 

The 1968 statute also authorized the United States “to accept a retrocession 

by any State of all or any measure of the criminal or civil jurisdiction, or both, 

acquired by such State pursuant to” P.L. 280.  § 403(a), 82 Stat. at 79 (codified at 

25 U.S.C. § 1323(a)).  The President delegated to the Secretary of the Interior 

authority to accept retrocessions by publishing notice in the Federal Register 

specifying “the jurisdiction retroceded and the effective date of the retrocession.”  

Executive Order No. 11,435, 33 Fed. Reg. 17,339 (Nov. 23, 1968).  Consultation 

with the Attorney General is required before accepting a retrocession of criminal 

jurisdiction.  Id.  
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 Washington State’s assumption and partial 
retrocession of jurisdiction  

In 1963, Washington State enacted a statute assuming “criminal and civil 

jurisdiction over Indians and Indian territory, reservations, country, and lands 

within this state in accordance with” P.L. 280.  Revised Code of Washington 

(“RCW”) 37.12.010.  Unless a tribe consented to jurisdiction, however, the State 

did not assume P.L 280 jurisdiction over “Indians when on their tribal lands or 

allotted lands within an established Indian reservation and held in trust by the 

United States or subject to a restriction against alienation imposed by the United 

States,” except as to eight specified subject-matter categories.  Id.; see also State v. 

Shale, 182 Wash. 2d 882 (2015) (holding that only tribal members on their own 

reservation are Indians “on their tribal lands” under RCW 37.12.010).       

 The Yakama Nation did not consent to jurisdiction.  Yakima Indian Nation, 

439 U.S. at 466, 475-76.  Within the Reservation, therefore, the State assumed full 

criminal and civil jurisdiction over members of the Yakama Nation only on so-

called “fee lands.”  Id. at 475.  On so-called “trust and restricted lands” within the 

Reservation, it assumed jurisdiction over Yakama tribal members only as to cases 

within one of the eight specified categories.  Id. at 475-76.  The State acquired 

complete jurisdiction over non-Indians anywhere on the Reservation, including 

jurisdiction over crimes committed by non-Indians against Indians.  Id. at 498. 
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In 2012, Washington State established a process for retrocession of P.L. 280 

jurisdiction.  RCW 37.12.160.  Under that statute, a tribe initiates the retrocession 

process by submitting a “retrocession resolution” to the governor, who must then 

“convene a government-to-government meeting” with the tribe.  RCW 

37.12.160(2), (3).  If the governor thereafter denies the resolution in whole or in 

part, he must provide written reasons to the tribe.  RCW 37.12.160(4).  If the 

governor grants the resolution in whole or in part, he must issue a “proclamation 

approving the retrocession resolution” and “formally submit the proclamation to 

the federal government.”  Id.  

 The Yakama Nation filed a retrocession resolution on July 17, 2012, which 

sought “full retrocession of civil and criminal jurisdiction on all of Yakama Nation 

Indian country and in five areas of RCW 37.12.010.”  3 E.R. 215.1  In 

Proclamation 14-01 issued on January 17, 2014 (the “Proclamation”), Governor 

Jay Inslee granted the petition in part and denied it in part.  3 E.R. 216.  

Washington State did not retrocede jurisdiction on trust lands located outside the 

Yakama Reservation.  3 E.R. 217.  Within the Reservation, Washington retroceded 

“full civil and criminal jurisdiction” over four of the five categories addressed in 

                                           
1 The retrocession request included five of the eight categories as to which the 
State had assumed full jurisdiction over tribal members; two other categories were 
already under the Nation’s exclusive jurisdiction, and the Nation did not seek 
retrocession as to the eighth.  3 E.R. 215. 
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the petition.  3 E.R. 216 (Paragraph 1).  It also retroceded partial jurisdiction over 

the fifth category (motor vehicle operations) and partial jurisdiction over all other 

criminal offenses.  Id. (Paragraphs 2, 3).   

The State defined the scope of these partial retrocessions by expressly 

retaining the jurisdiction that it was not retroceding.  With regard to motor vehicle 

operations cases, the Proclamation provides that the “State shall retrocede, in part, 

civil and criminal jurisdiction … in the following manner:  Pursuant to RCW 

37.12.010, the State shall retain jurisdiction over civil causes of action involving 

non-Indian plaintiffs, non-Indian defendants, and non-Indian victims; the State 

shall retain jurisdiction over criminal offenses involving non-Indian defendants and 

non-Indian victims.”  3 E.R. 216 (Paragraph 2). 

In Paragraph 3, the State retroceded “in part” its criminal jurisdiction on the 

Reservation over “all offenses not addressed by Paragraphs 1 and 2” while 

retaining “jurisdiction over criminal offenses involving non-Indian defendants and 

non-Indian victims.”  Id.  The State also expressly retained “all jurisdiction not 

specifically retroceded herein within the Indian country of the Yakama 

Reservation.”  3 E.R.  217 (Paragraph 7).  In one of its “Whereas” clauses, the 

Proclamation stated that, following government-to-government meetings between 

Washington State and the Yakama Nation, the Nation “acknowledges that the State 

would retain criminal jurisdiction over non-Indian defendants.”   3 E.R 216. 
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 On January 27, 2014, Governor Inslee formally submitted the Proclamation 

to the Department of the Interior (“Interior”) for acceptance (the “Submission”).  3 

E.R. 219 (Letter from Governor Inslee to Assistant Secretary – Indian Affairs 

Kevin Washburn).  In the Submission, Governor Inslee further described the scope 

of retrocession.  He explained that Paragraph 2 retroceded civil and criminal 

jurisdiction in motor vehicle operations cases that “do not involve non-Indian 

plaintiffs, non-Indian defendants, or non-Indian victims.”  Id.  For such cases, the 

State intends to retain jurisdiction “where any party is non-Indian.”  3 E.R. 220 

(emphasis in original).  Similarly, the Governor explained that in Paragraph 3, the 

State was “retroceding criminal jurisdiction” over offenses “which do not involve 

non-Indian defendants or non-Indian victims.”  Id.  For such cases, the “intent is. . . 

to retain such jurisdiction in those cases involving non-Indian defendants and/or 

non-Indian victims.”  Id. (emphasis in original).  Governor Inslee asked Interior to 

“make this clear” in accepting retrocession.  Id.  

 Interior accepted the retrocession on October 19, 2015, with an effective 

date of April 19, 2016.  80 Fed. Reg. 63,583 (Oct. 20, 2015) (“Acceptance”).  In 

particular, Interior accepted “partial civil and criminal jurisdiction over the 

Yakama Nation which was acquired by the State of Washington, under Public Law 

83-280,” as offered in the Proclamation and transmitted under state law.  Id.  The 

Acceptance did not state a view on the scope of retrocession.  
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 Also on October 19, 2015, Interior notified the Yakama Nation of its 

acceptance of retrocession “of partial civil and criminal jurisdiction” over the 

Nation (the “Washburn Letter”).  3 E.R. 222 (Letter from Assistant Secretary 

Washburn to Yakama Chairman JoDe Goudy).  The Washburn Letter observed 

that a “final issue has been raised regarding the extent of retrocession.”  3 

E.R. 226.  The letter did not interpret the retrocession because of “worry that 

unnecessary interpretation might simply cause confusion,” and it described the 

Proclamation as “plain on its face and unambiguous.”  Id.  Instead, the Washburn 

Letter deferred to the “courts” for “a definitive interpretation of the plain language 

of the Proclamation” if “a disagreement develops as to the scope of the 

retrocession.”  Id.  

 Subsequent interpretations of retrocession 

Following Interior’s acceptance of Washington’s retrocession, disagreement 

as to the precise scope of that retrocession soon developed.  On April 19, 2016, the 

effective date of retrocession, Governor Inslee wrote to the Secretary of the Interior 

to express concern that Interior was “purporting to eliminate” state jurisdiction that 

the State had not agreed to retrocede.  Letter from Governor Inslee to Secretary 

Sally Jewell (Apr. 19, 2016) (“Inslee Letter”) (arguing that the United States could 

not “legally accept” retrocession of “more jurisdiction than the State has authorized 

and approved”), reproduced in Addendum 1a.  The Governor explained that the 
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intent “clearly expressed” in the Submission “was the full understanding of the 

Yakama Nation and impacted local jurisdictions as well.”  Id.  The affected local 

governments valued the State’s retention of jurisdiction in “cases that involved any 

non-Indian parties,” as this would “benefit public safety for all people who live or 

travel within the Yakama Reservation by preserving concurrent jurisdiction where 

non-Indian citizens are involved.”  Addendum 2a.   

Interior replied that “retrocession was accepted according to the terms of the 

Proclamation of the Governor 14-01, signed on January 17, 2014.”  Letter from 

Acting Assistant Secretary – Indian Affairs Lawrence S. Roberts to Governor Jay 

Inslee (June 20, 2016) (“Roberts Letter”), reproduced in Addendum 3a.   

a. Interior guidance memorandum  

In November 2016, more than a year after Interior accepted Washington’s 

retrocession, Interior’s Principal Deputy Assistant Secretary – Indian Affairs sent a 

memorandum to the Bureau of Indian Affairs (BIA) emphasizing the need for 

“collaboration among all government entities with law enforcement responsibilities 

on and around the Yakama Reservation” and purporting to provide guidance “to 

assist Federal, tribal, state and local law enforcement” (“BIA Guidance”).  3 

E.R. 233-34 (Memorandum from Lawrence S. Roberts to Darren Cruzan).  Citing 

Interior’s earlier description of the Proclamation as “plain and unambiguous,” the 

memorandum provided, for the first time, an interpretation of the Proclamation’s 

Case: 19-35199, 08/28/2019, ID: 11414357, DktEntry: 20, Page 14 of 41



10 

language:  it retained State “jurisdiction only over civil and criminal causes of 

action in which no party is an Indian.”  3 E.R. 233.   

b. State v. Zack 

The scope of retrocession was next addressed by a Washington appellate 

court, which differed from the BIA Guidance in concluding that the State retained 

criminal jurisdiction if either the defendant or the victim was non-Indian.  State v. 

Zack, 413 P.3d 65 (Wash. Ct. App. 2018).  The court viewed “the dispositive 

question” as “the meaning of the word ‘and’ ” in the phrase “jurisdiction over 

criminal offenses involving non-Indian defendants and non-Indian victims.”  Id. at 

68.  It held that the word was “used in a list and should be read in the disjunctive” 

so as not to “render the proclamation internally inconsistent and nonsensical.”  Id. 

(explaining that a contrary reading would leave the State only its pre-P.L. 280 

jurisdiction).  The court viewed a literal reading as “nonsensical” because it would 

mean that use of plural “defendants” and “victims” limited State jurisdiction to 

crimes involving “multiple defendants acting against multiple victims.”  Id. at 70.  

The court cited the Governor’s Submission as “significant contemporaneous 

evidence” that supported, albeit did not control, its interpretation.  Id. 

c. Office of Legal Counsel opinion 

After the Zack decision, Interior asked the Department of Justice’s Office of 

Legal Counsel (OLC) to analyze the scope of the retrocession.  OLC issued an 
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opinion titled “The Scope of State Criminal Jurisdiction over Offenses Occurring 

on the Yakama Indian Reservation” (July 27, 2018) (“OLC Opinion”), reproduced 

in 3 E.R. 236-52.  OLC observed that the BIA Guidance “appears to rest on . . . 

one typical usage” of “and” — the “logically ‘conjunctive’ ” usage — but that 

another “established usage of ‘and’ ” is to express “an ‘inclusive disjunction,’ in 

which either element or both elements can be present.”  3 E.R. 242-43.  After 

reviewing the specific language of Paragraphs 2 and 3 in context and the 

Proclamation as a whole and in historical context, OLC concluded that the 

Proclamation retained “jurisdiction other than the jurisdiction . . . that involves 

both a non-Indian defendant and a non-Indian victim” because states “already had” 

such jurisdiction “quite apart from Public Law 280.”  3 E.R. 245 (emphasis added) 

(citing McBratney, 104 U.S. at 624).   

OLC then reviewed Interior’s acceptance.  Because Interior did not provide 

any view in the Acceptance and declined to interpret the scope of retrocession, 

OLC viewed “the proclamation itself” as “the best evidence of the scope of the 

retrocession accepted by [Interior].”  3 E.R. 247-48; see also 3 E.R. 248-49 (citing 

records suggesting that Interior’s “acceptance of the scope of retrocession 

implicitly embraced Washington’s view”).  OLC also noted extrinsic 

evidence supporting its interpretation.  3 E.R. 246, 248-50. 
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d. Interior’s revocation of its prior interpretation 

On February 12, 2019, Interior sent a letter to Governor Inslee, with a copy 

to the Chairman of the Yakama Nation, “withdrawing” the “guidance and 

interpretation” provided in the Roberts Letter regarding “the scope and effect of 

the retrocession of jurisdiction on the Yakama Indian reservation” (the 

“Revocation”).  2 E.R. 65 (Letter from Assistant Secretary – Indian Affairs Tara 

Sweeney to Governor Inslee).  The Revocation stated that the OLC Opinion 

“represents the legal position of the United States in this matter and replaces all 

prior guidance or interpretations.”  Id. (emphasis added). 

B. Events leading to this litigation 

 The Yakama Nation filed this lawsuit to challenge the authority of Yakima 

County (the “County”) and the City of Toppenish (“Toppenish”) to exercise 

criminal jurisdiction over Yakama members within the Yakama Reservation.  The 

facts that led to the lawsuit can be summarized briefly.   

Toppenish Police tracked a bait car used to combat auto theft to fee lands 

within the Yakama Reservation.  1 E.R. 4.  There, Yakama Nation Police 

responded to a Toppenish Police request for assistance.  Id.  Over the objection of 

the Yakama officers, Toppenish Police detained a Yakama tribal member who had 

been a passenger in the car.  Id.  The owner of the fee lands on which the bait car 

was found was also a Yakama tribal member.  Id.  With her consent, Toppenish 
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Police searched the property for the suspected driver of the stolen vehicle.  1 

E.R.  4-5.  The suspect was not found, but Toppenish Police found another stolen 

vehicle on the property.  1 E.R. 5; 3 E.R. 258.  Toppenish Police asked Yakama 

Police to obtain a search warrant; when they declined, Toppenish Police obtained 

and executed a search warrant from the County.  1 E.R. 5.   

 These facts are relevant because they show State entities exercising 

jurisdiction over Yakama tribal members on fee lands within the Reservation while 

investigating crimes against non-Indians.  The sole issue is whether the State 

retains authority to do so. 

C. Proceedings below 

 The Yakama Nation sought a preliminary injunction enjoining Toppenish 

and the County “from exercising criminal jurisdiction arising from actions within 

the exterior boundaries of the Yakama Reservation involving an Indian as a 

defendant and/or victim.”  3 E.R. 158.  Acknowledging that the Acceptance did not 

“elucidate the scope of reassumed jurisdiction,” 3 E.R. 172, the Nation nonetheless 

argued that Interior’s acceptance supported its view.  3 E.R. 167-81 (relying on, 

and seeking deference for, the Washburn Letter and the BIA Guidance).  

 At oral argument, the parties agreed that the record was complete, and the 

district court considered the motion as seeking a permanent injunction.  1 E.R. 14.  

The court held that defendants “have criminal jurisdiction over offenses committed 
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by or against non-Indians within the Yakama Reservation” and granted judgment 

in their favor.  1 E.R. 24.  The court disagreed with the Nation’s view of the 

Proclamation, Acceptance, and Washburn Letter.  1 E.R. 18-19.  Reviewing the 

relevant language “in context, both historical and in context of the entire 

retrocession,” the court concluded that Washington retained jurisdiction “in two 

areas — over criminal offenses involving non-Indian defendants and over criminal 

offenses involving non-Indian victims.”  1 E.R. 24. The court did not consider the 

various interpretations issued after acceptance; rather, it relied on “the plain 

language of the Governor’s retrocession proclamation, DOI’s acceptance, and 

federal and state law governing the retrocession process.”  1 E.R. 25.   

SUMMARY OF ARGUMENT 

 This Court must determine whether, in retaining jurisdiction over “criminal 

offenses involving non-Indian defendants and non-Indian victims” within the 

Yakama Reservation, Washington retained jurisdiction over crimes that involve 

non-Indian defendants and crimes that involve non-Indian victims, or whether it 

retained jurisdiction only over crimes involving both.  The district court correctly 

interpreted the relevant language, in context, to retain jurisdiction when either the 

defendant or the victim is non-Indian.  This is the only interpretation that is 

consistent with the partial nature of the State’s retrocession in Paragraphs 2 and 3 

of the Proclamation and that takes into account the Proclamation’s statement that 
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the Nation “acknowledges that the State will retain criminal jurisdiction over non-

Indian defendants.”  3 E.R. 216.  It is also the only interpretation that gives effect 

to the State’s retention of jurisdiction.  This interpretation is further confirmed by 

the Governor’s explanation of that retention when he submitted the Proclamation 

to Interior, and it is consistent with Interior’s acceptance of the Proclamation.  The 

Yakama Nation’s reliance on later federal statements and on canons of statutory 

construction is unavailing.  Nor does public policy justify rejecting the best reading 

of the retrocession.   

The judgment of the district court should accordingly be affirmed. 

ARGUMENT 

I. The district court correctly interpreted the scope of jurisdiction 
that Washington State retains within the Yakama Reservation.  

The best construction of the Proclamation, as made effective by the 

Acceptance, is that Washington retains criminal jurisdiction on the Yakama 

Reservation in cases involving non-Indian defendants and in cases involving non-

Indian victims.  Reading the Proclamation as a whole and in context makes clear 

the jurisdiction retroceded, and retained, by the State.2 

                                           
2 It should be noted that Washington’s retention of criminal jurisdiction remains 
subject to the limitations with which the State originally assumed jurisdiction over 
tribal members on trust or restricted lands within their reservation, i.e., limited to 
those subjects over which it assumed and did not retrocede full jurisdiction.  
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A. The word “and” may be used to indicate “and/or.” 

In Paragraphs 2 and 3 of the Proclamation, Washington State limited its 

retrocession of jurisdiction within the Reservation by retaining “jurisdiction over 

criminal offenses involving non-Indian defendants and non-Indian victims.”  3 

E.R. 216.  Taken by itself, this language could be read to retain the State’s 

jurisdiction (i) over criminal offenses involving non-Indian defendants and 

[criminal offenses involving] non-Indian victims,” or (ii) “over criminal offenses 

involving [both] non-Indian defendants and non-Indian victims.”   

To “ascertain the clear intention” of drafters, “courts are often compelled to 

construe ‘or’ as meaning ‘and,’ and again ‘and’ as meaning ‘or.’ ”  United States v. 

Fisk, 70 U.S. (3 Wall.) 445, 447 (1865).  Indeed, in Yakima Indian Nation, in the 

very context of jurisdiction on the Yakama Reservation under P.L. 280, the 

Supreme Court held that the reference in P.L. 280 to “assumption of civil and 

criminal jurisdiction” did not require an “all-or-nothing” approach but permitted a 

state to assume partial jurisdiction — civil jurisdiction alone or criminal 

jurisdiction alone or both.  439 U.S. at 493-97.  See also, e.g., California 

Lumbermen’s Council v. FTC, 115 F.2d 178, 185 (9th Cir. 1940) (When “the order 

is read as a complete article there is no question but that the acts prohibited 

[involving purchase and offering for sale] are prohibited in the case of purchase 

and sale or the purchase or sale, separately or together.”); United States v. Gomez-

Case: 19-35199, 08/28/2019, ID: 11414357, DktEntry: 20, Page 21 of 41



17 

Hernandez, 300 F.3d 974, 978-79 (8th Cir. 2002) (giving disjunctive reading to 

definition with two subparts joined by the word “and”).   

The word “and” is similarly used in everyday conversation in this 

disjunctive fashion.  A booklover who collects mysteries and autobiographies is 

almost certainly not restricting her collection to books authored by anonymous 

serial killers.  A child who says he loves “lollipops, ice cream, and tootsie rolls” 

means that he enjoys any of these (perhaps all at once) — not that he likes them 

only in combination.  

Despite these common usages, the Yakama Nation asserts that the “plain” 

text of the retrocession supports its reading, with “no further interpretation” needed 

because the word “and” is “unambiguous.”  Brief of Appellant at 48-50.  As 

explained, however, the “word ‘and’ is not a word with a single meaning, for 

chameleonlike, it takes its color from its surroundings.”  Peacock v. Lubbock 

Compress Co., 252 F.2d 892, 893 (5th Cir. 1958).  Indeed, the cases cited by the 

Nation confirm the need for contextual review.  In Reese Bros. v. United States, 

447 F.3d 229, 235-37 & n.3 (3d Cir. 2006), the Third Circuit reviewed the “statute 

as a whole,” considering multiple provisions, before reading “and” conjunctively, 

where that reading was “entirely consistent” with the historical facts and the 

contrary reading “would be strange indeed.”  Likewise, in United States v. 

Ganadonegro, 854 F. Supp.2d 1068, 1080-81 (D.N.M. 2012), the court compared 
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the language, structure, and purpose of one statute (which included “and”) with 

those of a different statute (which did not include “and”) before deciding that 

“and” was used conjunctively. 

Even if a drafter’s intent could “have been more clearly expressed,” legal 

interpretation is a “search . . . for intent, not for perfect drafting.”  Gomez-

Hernandez, 300 F.3d at 979.  This requires review of the relevant text in its 

immediate context and in the context of the document as a whole.   

B. The Proclamation retains State criminal jurisdiction when 
either the defendant or the victim is non-Indian.   

Reading the Proclamation as a whole, and in light of its context and history, 

reveals that “and” is best read disjunctively, as a retention of criminal jurisdiction 

if either the defendant or the victim is a non-Indian.   

First, a contrary interpretation would conflict with the Proclamation’s 

express statement that its retrocession of jurisdiction within the Reservation was 

partial in nature and would make meaningless the State’s retention of jurisdiction. 

To elaborate, P.L. 280 authorizes retrocession only of jurisdiction acquired under 

its authority.  25 U.S.C. § 1323; see also RCW 37.12.160(9)(b).  Here, the 

Proclamation expressly states that Washington State retroceded only “in part” the 

jurisdiction it assumed within the Yakama Reservation under P.L. 280.  3 E.R. 216, 

¶¶ 1-3.  The Proclamation further states that the State retains “all jurisdiction not 

specifically retroceded herein within the Indian country of the Yakama Nation.”  3 
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E.R. 217.  Washington therefore must have retained some portion of the 

jurisdiction it assumed within the Yakama Reservation under P.L. 280; i.e., it must 

have greater jurisdiction after retrocession than it had before it assumed 

jurisdiction under P.L. 280 in the first place.   

The Yakama Nation’s interpretation, however, conflicts with the text of the 

Proclamation and with its logical consequences.  The Nation argues that the 

express retentions of jurisdiction in Paragraphs 2 and 3 preserve state jurisdiction 

over only “crimes by non-Indians against non-Indians.”  Brief of Appellant at 53.  

But the Supreme Court held in 1882 that states have inherent authority over such 

crimes.  McBratney, 104 U.S. at 624.  The State did not assume this jurisdiction 

under P.L 280.  The State therefore could not “retrocede” that jurisdiction, nor the 

United States accept it, under 25 U.S.C. § 1323.  But on the Nation’s view, the 

State retroceded all of its P.L. 280 jurisdiction within the Yakama Reservation, 

leaving only jurisdiction that predated P.L. 280.  That view is inconsistent with the 

Proclamation’s retrocession of only “part” of the State’s P.L. 280 jurisdiction and 

renders the retentions of jurisdiction in Paragraphs 2 and 3 a nullity. 

The only way to read the State’s retention of criminal jurisdiction within the 

Reservation over “offenses involving non-Indian defendants and non-Indian 

victims” as both meaningful and consistent with the “partial” nature of its 

retrocession is to read it as retaining on-reservation criminal jurisdiction whenever 
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a non-Indian defendant or a non-Indian victim is involved.  That conclusion is 

further confirmed by the Proclamation’s statement that the Yakama Nation, which 

initially had petitioned the State to retrocede all criminal jurisdiction assumed 

under P.L. 280, 3 E.R. 215, “acknowledges that the State would retain criminal 

jurisdiction over non-Indian defendants,” 3 E.R. 216, with no limitation to cases 

involving non-Indian victims. 

Furthermore, the State had no need to “retain” jurisdiction that it was not 

authorized under federal law to retrocede and that has been recognized since 1882.3  

A reading that makes language superfluous runs afoul of the principle that 

interpretations should give effect to all terms and provisions, if possible.  Cf. 

Corley v. United States, 556 U.S. 303, 314 (2009) (“one of the most basic 

interpretive canons” requires reading “so that no part will be inoperative or 

superfluous, void or insignificant”).   

Second, the Nation’s argument that the “plain meaning of ‘and’ as used in 

Proclamation 14-01 is unambiguous,” Brief of Appellant at 50, would be difficult 

to square with the State’s retention of civil jurisdiction.  In Paragraph 2, the State 

retained “jurisdiction over civil causes of action involving non-Indian plaintiffs, 

                                           
3 Nor would it make sense to read this to mean only that the State’s pre-P.L. 280 
jurisdiction is unaffected by the retrocession.  Paragraph 6 of the Proclamation 
demonstrates that the State knew how to express this concept.  3 E.R. 217 
(“Nothing herein shall affect the State’s civil jurisdiction over . . . .”). 
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non-Indian defendants, and non-Indian victims.”  3 E.R. 216.  Interpreting “and” 

conjunctively (as urged by the Nation) would lead to the implausible result that the 

State retained civil jurisdiction in motor vehicle cases on the Reservation only if 

they involve both a non-Indian plaintiff and a non-Indian defendant — as well as a 

non-Indian victim.  The only sensible reading of this provision is that “and” means 

“and/or,” thus preserving the State’s civil jurisdiction if a non-Indian is involved in 

any of these capacities.  The Proclamation’s provision retaining civil jurisdiction 

thus strongly supports reading “and” as “and/or” in each retention provision.  Cf. 

Azar v. Allina Health Services, 139 S. Ct. 1804, 1812 (2019) (“This Court does not 

lightly assume that Congress silently attaches different meanings to the same term 

in the same or related statutes.”). 

Third, the Nation’s interpretation of Paragraphs 2 and 3 does not make sense 

of the Proclamation’s use of different language in Paragraph 1, which the State 

retroceded “full civil and criminal jurisdiction” in specified areas, with no retention 

of jurisdiction.  If the State retained on-reservation jurisdiction in Paragraphs 2 and 

3 to preserve the P.L. 280 jurisdiction recognized in McBratney, any basis it had 

for doing so would be equally applicable to Paragraph 1.  The Nation suggests no 

reason why the State would expressly retain jurisdiction over crimes by non-

Indians against non-Indians except in the context of juvenile delinquency or the 

other matters addressed in Paragraph 1.  Moreover, Paragraph 1, like Paragraph 2, 
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retrocedes civil as well as criminal jurisdiction.  If, as the Nation suggests, the 

State needed to expressly retain civil jurisdiction in Paragraph 2, a similar retention 

should be needed in Paragraph 1.  Paragraph 1 becomes unclear if the Nation’s 

reading of Paragraphs 2 and 3 is correct:  if partial criminal retrocession preserves 

state jurisdiction only over crimes by non-Indians against non-Indians, the full 

retrocession in Paragraph 1 would arguably disclaim such jurisdiction. 

It is far more likely that only the full retrocession offered in Paragraph 1 

returns state jurisdiction to its pre-P.L. 280 scope while the partial retrocession of 

criminal jurisdiction in Paragraphs 2 and 3 retains some jurisdiction assumed under 

P.L. 280, i.e., in any crime in which both an Indian and non-Indian are involved.  

Cf. Loughrin v. United States, 573 U.S. 351, 358 (2014) (When “Congress includes 

particular language in one section of a statute but omits it in another — let alone in 

the very next provision — this Court presumes that Congress intended a difference 

in meaning.” (internal quotation marks omitted)); Ganadonegro, 854 F. Supp.2d at 

1081 (“difference in language” warrants  “different construction”). 

Therefore, in retaining “jurisdiction over criminal offenses involving non-

Indian defendants and non-Indian victims,” the State retained jurisdiction over 

criminal offenses involving non-Indian defendants and criminal offenses involving 

non-Indian victims. 
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C. The Governor’s Submission confirms that the Proclamation 
retained jurisdiction over crimes involving non-Indians as 
defendants and/or victims.  

To the extent that any ambiguity remains after close review of the 

Proclamation as a whole, the Governor’s Submission definitively resolves that 

ambiguity.  Governor Inslee sent the Submission with the “attached proclamation” 

to Interior on January 27, 2014.  3 E.R. 219.  Under Washington State law, formal 

submission of a proclamation is part of the retrocession process.  RCW 37.12.160.  

The Governor has exclusive authority under Washington law to set the scope of a 

proposed retrocession, and the Submission sent under his statutory authority made 

clear the meaning of the Proclamation that he had issued only ten days earlier.  The 

Submission laid out the scope of retrocession in unmistakable terms:  the “intent is 

. . . to retain such jurisdiction in those cases involving non-Indian defendants 

and/or non-Indian victims.”  3 E.R. 220 (emphasis in original).   

General principles of contract law confirm this point.  The terms of an offer 

may be clarified or modified by the offeror prior to the offeree’s acceptance, and 

those clarifications or modifications become part of the offer.  See, e.g., Dufour v. 

Allen, 680 Fed. Appx. 538, 541 (9th Cir. 2017) (citing Wilson v. Wal-Mart Stores, 

Inc., 72 Cal. App. 4th 382, 389-90 (1999)).  Similarly, the Governor’s Submission 

— sent along with the Proclamation—should be understood as an integral part of 

the State’s offer of retrocession.  
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D. Interior’s acceptance is consistent with the retrocession set 
forth in the Proclamation, as presented by the Submission.   

Finally, Interior’s formal notice of acceptance of retrocession as offered by 

the State confirms this reading of the Proclamation.  The Acceptance recognizes 

that Washington retroceded only part of the jurisdiction assumed under P.L. 280.  

See 80 Fed. Reg. at 63,583 (accepting “partial civil and criminal jurisdiction over 

the Yakama Nation which was acquired by the State of Washington, under Public 

Law 83-280” (emphasis added)).  The Washburn Letter does as well.  3 E.R. 222 

(The “State wishes to give up a portion of the authority that had been delegated to 

it by Congress under Public Law 280.” (emphasis added)).   

This refutes the Yakama Nation’s argument that the State “intended” and the 

“United States interpreted” the partial retrocession to refer to “jurisdiction in the 

broad sense rather than only jurisdiction assumed under Public Law 280,” while 

“returning the criminal jurisdiction framework . . . back to its pre-Public Law 280 

status.”  Brief of Appellant at 53.  Not so.  The State’s intent, of course, was made 

clear in Governor Inslee’s formal submission of the Proclamation as part of the 

retrocession process prescribed by state law.  The Acceptance expressly referred to 

both the Proclamation and the Governor’s Submission, and it expressly confirmed 

that the State retroceded part of its P.L. 280 jurisdiction — not merely part of its 

“jurisdiction in the broad sense,” id., which (the Nation acknowledges) would 

mean all of its P.L. 280 jurisdiction.  The Nation’s recognition that the State 
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retained some of its P.L. 280 criminal jurisdiction within the Reservation confirms 

that its post-retrocession jurisdiction is not limited to crimes by non-Indians against 

non-Indians.   

Both the formal Acceptance and the Washburn Letter recognized the 

Governor’s Submission as part of the State retrocession process.  80 Fed. Reg. at 

63,583; 3 E.R. 226.  Interior did not disagree with or raise objections to the 

understanding of retrocession that Washington provided as part of the process.  

Interior did not suggest that it was “accepting” jurisdiction that the State did not 

intend to offer; indeed, Interior is not authorized to do so under 25 U.S.C. § 1323.  

Interior’s description in the Washburn Letter of the Proclamation as “plain on its 

face and unambiguous” cannot be read to reject the State’s interpretation, much 

less compel adoption of a contrary interpretation that Interior left unstated.  Id.   

The language from the Washburn Letter quoted by the Nation is not to the 

contrary.  Brief of Appellant at 33.  For example, the statement that retrocession 

will “transfer back” P.L. 280 authority from the State to the United States, 3 

E.R. 222, concerns the general mechanism of retrocession; it does not imply that 

retrocession will transfer back all such P.L. 280 authority.  Cf. id. (retrocession 

will “restore Federal authority . . . over certain categories of offenses” (emphasis 

added)).  Similarly, the paragraph from which the Nation extracts a quote on tribal 

leadership states that, after retrocession, “the state will no longer have jurisdiction 
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over tribal members as to the offenses for which retrocession has been granted.”  3 

E.R. 224 (emphasis added).   

In sum, the district court correctly interpreted the scope of jurisdiction that 

Washington State retains within the Yakama Reservation. 

II. The Nation relies on inapplicable frameworks, rules, and canons.  

The Yakama Nation argues that any ambiguity should be resolved by 

various “rules” of construction.  Brief of Appellant at 23-48.  But none of these 

“rules” is relevant because any ambiguity is readily resolved by reading the text in 

the appropriate context. 

A. Use of a “federal-focused framework” does not support the 
Yakama Nation’s interpretation of retrocession.  

The Nation grounds its approach in what it describes as a “federal-focused” 

framework that looks at the “United States’ intent at the time retrocession is 

accepted.”  Brief of Appellant at 18.  The Nation argues that Interior’s view at the 

time of acceptance is controlling and that, in accepting retrocession, Interior 

rejected the State’s interpretation of the scope of retrocession.  Even under its 

preferred framework, however, the Nation is incorrect.  Whether starting from the 

Proclamation or Acceptance (which identifies the scope of retrocession by 

reference to the Proclamation), the language to be interpreted — and the resulting 

interpretation — is the same:  the State retains jurisdiction when either the 

defendant or the victim is a non-Indian.   
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As to the Washburn Letter, moreover, the Nation has not shown that the 

letter should be entitled to any special weight even if it could be read to reject the 

Governor’s explanation of the Proclamation when submitting it to Interior.  The 

cases on which the Nation builds its “federal-focused framework” concern the 

weight given to Interior’s interpretations of its own authority under 25 U.S.C. 

§ 1323.  See Omaha Tribe of Nebraska v. Village of Walthill, 334 F. Supp. 823, 

831-832, 834 (D. Neb. 1971) (giving “great” weight to Interior’s view of its own 

“power and authority” in holding Interior could rely on an apparently valid state 

offer of retrocession and could accept such an offer in part); accord United States 

v. Brown, 334 F. Supp. 536, 541, 543 (D. Neb. 1971).  These cases do not support 

disregarding a State’s clearly expressed intent as to the scope of its retrocession. 

The Eighth Circuit has held that, although federal law governs the validity of 

retrocession, the “substance of what” was retroceded is “a question of state law.”  

Tyndall v. Gunter, 840 F.2d 617, 618 (8th Cir. 1988).  Moreover, the language 

being interpreted here, unlike in Omaha Tribe and Brown, comes from a state 

document and not from a federal statute.  Cf. Chickaloon-Moose Creek Native 

Ass’n v. Norton, 360 F.3d 972, 980 (9th Cir. 2004) (authority to interpret statute 

does not imply authority to interpret related contracts).  The Omaha Tribe and 

Brown courts held that, in accepting retrocession, Interior could rely on the 

apparent meaning of the state documents.  Here, the apparent meaning is the one 
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advanced by the State; in any event, Interior knew the State’s intent.  3 E.R. 219-

20, 226.  The Nation cannot plausibly argue that Interior relied on state documents 

to accept more jurisdiction than the State intended to retrocede.      

The Nation’s claim of Chevron deference for the Washburn Letter does not 

change this analysis.  In the first place, the single relevant paragraph in the letter 

merely “notes” the issue but offers no interpretation to which deference could be 

owed.  In particular, the letter did not address — and therefore did not furnish any 

basis for disagreeing with — the explanation of the scope of the State’s 

retrocession in the Governor’s letter officially submitting the Proclamation to 

Interior.  Nor is that single paragraph the type of agency statement that ordinarily 

would trigger Chevron deference. 

Although the Nation claims that the “scope of retrocession is fixed upon 

federal acceptance,” Brief of Appellant at 18-19, 29-31, it cites the BIA Guidance 

(issued more than a year after Acceptance) and an email from a former United 

States Attorney (sent six months after Acceptance) to support its interpretation, 

while insisting that the documents that superseded these (the Revocation and OLC 

Opinion, respectively) should be disregarded.  Id. at 34-35, 40-47.4  Neither 

document constitutes an interpretation issued when Interior accepted the 

                                           
4 The Yakama Nation also cites a government brief, but that brief does not address 
the scope of retrocession or otherwise support the Nation’s view.  Appellant’s 
Brief at 46-47; see also 3 E.R. 312 (quoting but not interpreting Proclamation). 
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Proclamation or the agency’s current view.  Neither is entitled to deference.  The 

Nation’s suggestion that the interpretation in these documents cannot be changed 

because retrocession is fixed at acceptance, Brief of Appellant at 19, ignores the 

fact that these documents themselves — no less than those that superseded them — 

were issued after acceptance.  The question here is one of law; superseded views of 

agency officials, issued after the relevant acts occurred, need not detain this Court.  

B. The canons on which the Nation relies are inapplicable.  

The Yakama Nation suggests that any ambiguity in the Proclamation should 

be resolved “in the Yakama Nation’s favor,” under the Indian canon of 

construction; and “against the government,” because ambiguities are to be read 

against their drafter.  Brief of Appellant at 51-52.  There is no reason to hold any 

ambiguity against the State here because the Governor’s Submission clarified any 

ambiguity before the Proclamation was accepted.  Moreover, because the 

ambiguity can be resolved by careful review of the Proclamation, neither canon is 

relevant.  See, e.g., Lamps Plus, Inc. v. Varela, 139 S. Ct. 1407, 1417 (2019) 

(resolving ambiguities against drafter is “last resort” when ambiguity cannot be 

resolved otherwise).   

III. Public policy does not support limiting State jurisdiction here.  

The Nation argues finally that “public policy” supports its interpretation, but 

it provides no legal basis for using its policy views to interpret the Proclamation.  
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In any event, the United States disagrees with the Nation’s view of the relevant 

policy considerations.   

First, the Nation’s general criticisms of P.L. 280 and Washington’s 

assumption of jurisdiction thereunder, see Brief of Appellant at 56, should not 

guide interpretation of retrocession.  Notwithstanding these criticisms, the Supreme 

Court upheld the constitutionality of the State’s assumption of jurisdiction over the 

Nation’s objections (including objections raised here).  Yakima Indian Nation, 439 

U.S. at 499-502.   

Second, the Nation is incorrect to suggest that the State or the federal 

government is attempting to “claw back” retroceded jurisdiction.  Brief of 

Appellant at 57.  The State’s intent to retain jurisdiction in cases involving non-

Indian defendants and/or non-Indian victims is clear in the Proclamation itself and 

confirmed in the Governor’s Submission of the Proclamation to Interior, both of 

which were referred to in Interior’s formal Acceptance.  Although the United 

States accepted retrocession without interpreting its scope, confusion became 

apparent during implementation.  See Addendum 1a-2a (Inslee Letter); 3 

E.R. 248-49 (describing background to retrocession).  The BIA Guidance later 

adopted the Nation’s view, but it neither provided an authoritative interpretation 

nor dispelled confusion.  Interior sought guidance from OLC, which is charged 
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with providing “legal advice to the various agencies of the Government,” 28 

C.F.R. § 0.25(a), leading to the United States’ legal interpretation.    

Third, the United States submits that its view of retrocession is consistent 

with coordinated, effective law enforcement within the Yakama Reservation.  

Retention of part of the State’s P.L. 280 jurisdiction will mean increased law 

enforcement resources within the Reservation.  This is particularly important in 

cases involving Indian victims and non-Indian defendants, where the Nation lacks 

jurisdiction.  Public safety on the Reservation is best served by effective 

cooperation among all relevant law enforcement agencies, and a definitive 

interpretation of retrocession will facilitate such cooperation.  

CONCLUSION 

 For the foregoing reasons, the judgment of the district court should be 

affirmed. 
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