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I. INTRODUCTION AND STATEMENT OF INTEREST 

The State of Washington submits this brief under Federal Rule of 

Appellate Procedure 29(a)(2) to assist the Court in understanding the State’s 

consistent position regarding the key issue in this case: the scope of criminal 

jurisdiction retroceded to the United States in Proclamation by the Governor 

14-01, issued by Washington Governor Jay Inslee on January 17, 2014. ER 215-

17. The Court should affirm the district court’s denial of the Confederated Tribes 

and Bands of the Yakama Nation’s (“Yakama Nation”) motion for preliminary 

injunction and also affirm the interpretation of the Governor’s proclamation 

consistently held by the State. 

This case involves straightforward issues of statutory interpretation as 

applied to plain language in a gubernatorial proclamation retroceding, in part, 

state criminal jurisdiction within the external boundaries of the Yakama 

Reservation pursuant to 25 U.S.C. § 1323. The district court resolved that issue 

correctly, finding that the State retained jurisdiction over criminal offenses 

involving non-Indian defendants and over criminal offenses involving non-

Indian victims. Further, the district court recognized that the State has 

maintained a consistent position on the interpretation of the proclamation and 

that Washington state courts have affirmed this interpretation.  
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Washington has a strong interest in an accurate interpretation of the 

Governor’s proclamation and also will greatly benefit (along with tribal, county, 

and municipal law enforcement agencies) from the finality and clarity that 

resolution of this issue will afford to all, as each works to protect the safety of 

all residents and visitors within the Yakama Reservation. 

II. ARGUMENT 

The issue before this Court is the current scope of state criminal 

jurisdiction within the Yakama Reservation after the issuance of the Governor’s 

proclamation partly retroceding criminal jurisdiction to the United States. In 

particular, the resolution of this case rests on the interpretation of paragraph 3 of 

the proclamation and whether the State of Washington retained criminal 

jurisdiction over crimes occurring on deeded land within the Yakama 

Reservation that involve a non-Indian, whether as a victim or defendant. The 

district court found that Washington retained jurisdiction over criminal offenses 

involving either non-Indian defendants or non-Indian victims, because this is the 

natural reading of the language in the Governor’s proclamation and no other 

reading would give effect to the proclamation as a whole. ER 24-25. 
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A. Jurisdiction of the State of Washington Within the Yakama 
Reservation and Public Law 280 

Before 1963, the Yakama Reservation was subject to the general criminal 

jurisdiction principles that apply in Indian country in the absence of federal 

legislation to the contrary. Washington v. Confederated Bands & Tribes of the 

Yakima Indian Nation, 439 U.S. 463, 470 (1979) (hereinafter “Yakima Indian 

Nation”). Under those principles, state courts have jurisdiction over offenses 

committed in “Indian country”1 where neither the perpetrator nor the victim is 

Indian. E.g., Draper v. United States, 164 U.S. 240, 247 (1896); State v. Lindsey, 

133 Wash. 140, 144, 233 P. 327 (1925). State courts lack jurisdiction over 

offenses committed by or against Indians in Indian country unless Congress 

permits it. See, e.g., In re White v. Schneckloth, 56 Wash. 2d 173, 177, 351 P.2d 

919 (1960). 

                                           
1 Congress has defined “Indian country” in 18 U.S.C. § 1151: 
[T]he term “Indian country”, as used in this chapter, means (a) all 
land within the limits of any Indian reservation under the 
jurisdiction of the United States Government, notwithstanding the 
issuance of any patent, and, including rights-of-way running 
through the reservation, (b) all dependent Indian communities 
within the borders of the United States whether within the original 
or subsequently acquired territory thereof, and whether within or 
without the limits of a state, and (c) all Indian allotments, the Indian 
titles to which have not been extinguished, including rights-of-way 
running through the same. 
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In 1953, Congress enacted Public Law 280 (Pub. L. No. 83-280, 67 Stat. 

588 (1953)) “to effectuate the transfer to the states of jurisdiction over criminal 

offenses and civil causes of action committed or arising in Indian country within 

the states.” United States v. Lawrence, 595 F.2d 1149, 1150 (9th Cir. 1979); 

Yakima Indian Nation, 439 U.S. at 472-73. In 1963, Washington exercised the 

authority offered by Congress and assumed partial Public Law 280 jurisdiction 

over most Indian country in the State (1963 Wash. Sess. Laws, ch. 36, codified 

in Wash. Rev. Code § 37.12). Washington assumed jurisdiction over offenses 

“committed by or against Indians” as specifically set out in Wash. Rev. Code 

§ 37.12.030 and § 37.12.010. 

Under Wash. Rev. Code § 37.12.010, State jurisdiction depends on 

ownership of the location where the offense occurred and whether the persons 

involved were Indian or non-Indian. The Yakama Reservation, like many 

reservations in Washington, has a “checkerboard” land ownership pattern. Some 

land within the reservation is held in trust by the United States for the Yakama 

Nation or its members (“trust lands”), while other parcels “are held in fee by 

Indian and non-Indian owners.” Yakima Indian Nation, 439 U.S. at 469. The 

parcels held in fee are commonly called “fee lands,” “nontrust lands,” or “deeded 

lands.” See id., 439 U.S. at 475 (“fee lands”); id. at 498 (“nontrust lands”); Dep’t 
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of Ecology v. Yakima Reservation Irrigation Dist., 121 Wash. 2d 257, 265 n.8, 

850 P.2d 1306 (1993) (“deeded lands”). 

In accepting jurisdiction under Public Law 280, Washington made clear 

the offenses over which jurisdiction was assumed and whether jurisdiction was 

assumed only on deeded land or throughout Indian country. For instance, under 

Wash. Rev. Code § 37.12.010, Washington assumed jurisdiction only in eight 

listed subject matter areas for offenses committed by Indians on tribal lands and 

trust lands within their own tribe’s reservation. Yakima Indian Nation, 439 U.S. 

at 475-76. Relevant to this case, Washington assumed criminal jurisdiction on 

deeded lands within reservations “to the same extent that this state has 

jurisdiction over offenses committed elsewhere within this state.” Wash. Rev. 

Code § 37.12.030; see Yakima Indian Nation, 439 U.S. at 498. The United States 

Supreme Court upheld Washington’s statutes implementing this land-title-based 

jurisdictional scheme in Yakima Indian Nation, 439 U.S. 463. 

B. The Governor’s Proclamation Partially Retroceded Criminal 
Jurisdiction to the United States 

Public Law 280 was later amended to allow states to retrocede to the 

United States some or all of the jurisdiction previously assumed by the state. See 

25 U.S.C. § 1323. In Washington, tribes may ask the State to retrocede Public 

Law 280 jurisdiction through the process outlined in Wash. Rev. Code 
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§ 37.12.160. The Yakama Nation used that process to request that Washington 

retrocede most of the State’s Public Law 280 jurisdiction within the Yakama 

Reservation and within Yakama Indian country outside the reservation. ER 211-

13. On January 17, 2014, Governor Inslee granted the Yakama Nation’s request 

in part. ER 215-17. The United States Department of the Interior accepted the 

Governor’s offer of retrocession, effective April 19, 2016. 80 Fed. Reg. 63583 

(Oct. 20, 2015). 

The Governor’s proclamation laid out with specificity the areas of 

jurisdiction retroceded and those retained by the State. Within the Yakama 

Reservation, paragraph 1 of the Governor’s proclamation returned all of the 

State’s Public Law 280 jurisdiction over four subject matter areas not relevant 

to this case. ER 216. Paragraph 2 retroceded jurisdiction over certain civil and 

criminal motor vehicle offenses involving only Indians—that is, offenses where 

both the accused and the victim are Indian. ER 216. Paragraph 3 returned 

jurisdiction over all other criminal offenses only “in part.” Paragraph 3 of the 

proclamation provides: 

Within the exterior boundaries of the Yakama Reservation, the 
State shall retrocede, in part, criminal jurisdiction over all offenses 
not addressed by Paragraphs 1 and 2. The State retains jurisdiction 
over criminal offenses involving non-Indian defendants and non-
Indian victims. 
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ER 216 (emphasis added). Paragraph 5 of the proclamation retained all 

jurisdiction over Yakama Indian country outside the Yakama Reservation and 

paragraph 7 retained all State jurisdiction not specifically retroceded. ER 217. In 

the letter transmitting the proclamation to the Department of Interior, Assistant 

Secretary of Indian Affairs Washburn, Governor Inslee removed any possibility 

of misinterpretation by stating that the “intent is for the State to retain such 

jurisdiction in those cases involving non-Indian defendants and/or non-Indian 

victims.” ER 220.  

State criminal jurisdiction complements and does not displace the 

jurisdiction of either the Yakama Nation or the United States. Under Wash. Rev. 

Code § 37.12.160(9)(b), “‘Criminal retrocession’ means the state’s act of 

returning to the federal government the criminal jurisdiction acquired over 

Indians and Indian country under federal Public Law 280.” (Emphasis added.) 

Thus, the jurisdiction of the United States and Yakama Nation remain the same, 

but Washington no longer exercises concurrent jurisdiction with one or both of 

those entities over criminal matters covered by its partial retrocession. 

The goal of retrocession is for the tribe and affected municipalities to 

collaborate to “ensur[e] that the best interests of the tribe and the surrounding 

communities are served.” Wash. Rev. Code § 37.12.160(2). Washington’s 
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objective is to provide the greatest flexibility for tribal, state, and federal law 

enforcement officials to pool their limited resources and work together to protect 

public safety for all residents and visitors within the Yakama Reservation.  

C. The District Court Properly Interpreted the Governor’s 
Proclamation 

1. The District Court Agreed With Washington’s Consistently 
Held Position Regarding the Plain Language of the Governor’s 
Proclamation 

The district court recognized that the central issue in this case is the scope 

of Washington’s retrocession of criminal jurisdiction within the Yakama 

Reservation. ER 15. The Yakama Nation asserted that Yakima County and the 

City of Toppenish did not have jurisdiction over certain offenses because 

Washington had retained criminal jurisdiction only over offenses involving both 

non-Indian defendants and non-Indian victims. ER 15. In denying the Yakama 

Nation’s motion for preliminary injunction, the district court properly concluded 

that paragraph 3 of the Governor’s proclamation retained state jurisdiction on 

deeded land over criminal offenses involving either non-Indian defendants or 

non-Indian victims. ER 25.  

The district court, as well as Washington state courts, have found that the 

interpretation of the Governor’s proclamation rests on its plain meaning. In 

finding that Washington intended to retain jurisdiction over criminal offenses 
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involving non-Indian defendants and also offenses involving non-Indian victims, 

the court stated that “[t]he plain reading of the language thus, also shows the 

limitation of the States’ retrocession.” ER 24. The district court found no 

ambiguity in the Governor’s proclamation when considering paragraph 3 of the 

proclamation in context. ER 24. The district court further found that it was 

unnecessary to resort to aids of construction and the interpretation of the 

Governor’s proclamation rests on its plain meaning: 

Reading the Governor’s use of the sentence “The State retains 
jurisdiction over criminal offenses involving non-Indian defendants 
and non-Indian victims.” in context, both historical and in the 
context of the entire retrocession proclamation, also makes it plain 
that the State was retaining jurisdiction in two areas––over criminal 
offenses involving non-Indian defendants and over criminal 
offenses involving non-Indian victims. The plain reading of the 
language thus, also shows the limitation of the States’ retrocession. 

ER 24. 

The Yakama Nation urges this Court to apply the Indian canons of 

construction. Br. Appellant, Docket Entry No. 6 at 24. Whether the canons are 

applicable to a governor’s executive order need not be resolved here because it 

is clear that the canons are used to resolve ambiguities, and here, all parties agree 

that the Governor’s proclamation should be interpreted in accordance with its 

plain meaning. Br. Appellant, Docket Entry No. 6 at 20, 48; Br. Appellee, 

Docket Entry No. 13 at 9, 18. 
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The Indian canons of construction generally provide that treaties and 

statutes “are to be construed liberally in favor of the Indians, with ambiguous 

provisions interpreted to their benefit.” County of Yakima v. Confederated Tribes 

& Bands of Yakima Indian Nation, 502 U.S. 251, 269 (1992) (citing Montana v. 

Blackfeet Tribe of Indians, 471 U.S. 759, 766 (1985)). Here, the cases cited by 

the Yakama Nation recognize that the Department of Interior may take tribal 

concerns into consideration when deciding whether to accept state offers of 

retrocession, but those courts did not apply the canons to the interpretation of a 

gubernatorial order retroceding Public Law 280 jurisdiction.  

In United States v. Brown, Nebraska offered a resolution to the 

Department of Interior retroceding jurisdiction over two reservations. United 

States v. Brown, 334 F. Supp. 536, 538 (D. Neb. 1971). The Secretary of Interior 

accepted the return of jurisdiction over the Omaha Indian Reservation, but did 

not accept jurisdiction over the Winnebago Indian Reservation. Id., 334 F. Supp. 

at 538. The court found that under 25 U.S.C. § 1323, the Secretary of Interior 

was authorized to accept only part of the retrocession offered by the State and 

that the Department of Interior could consider the wishes of the Winnebago 
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Tribe in making this decision. Brown, 334 F. Supp. at 542.2 The Department of 

Interior may properly consider tribal concerns in that context, but no court has 

applied the Indian canons of construction to the interpretation of a gubernatorial 

retrocession order. 

2. Washington State Courts Have Interpreted the Plain Language 
of the Governor’s Proclamation Consistent With the District 
Court 

The district court noted that Washington state courts came to the same 

conclusion regarding the interpretation of the Governor’s proclamation. ER 19. 

In State v. Zack, the Washington Court of Appeals held that the proclamation did 

not retrocede state jurisdiction over criminal offenses involving either non-

Indian defendants or non-Indian victims. State v. Zack, 2 Wash. App. 2d 667, 

413 P.3d 65 (2018), review denied, 191 Wash. 2d 1011, 425 P.3d 517 (2018). 

The Washington State Supreme Court denied review, letting the opinion of the 

Court of Appeals stand. Id.  

                                           
2 In a case issued within days of Brown, the court in Omaha Tribe of 

Nebraska v. Vill. of Walthill, 334 F. Supp. 823 (D. Neb. 1971), came to a similar 
conclusion. The courts in those two cases were also asked whether the Nebraska 
resolution retroceding jurisdiction was valid under state law. Here, no objection 
has been raised to the validity of the Governor’s proclamation, rather only to the 
scope of retrocession offered. 
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The dispositive question in State v. Zack, as in this case, was the meaning 

of the phrase “[t]he State retains jurisdiction over criminal offenses involving 

non-Indian defendants and non-Indian victims” in paragraph 3 of the 

proclamation. ER 216. The Washington State Court of Appeals applied 

“[s]tandard rules of construction” to the Governor’s proclamation, and held that 

the word “and” in the phrase “non-Indian defendants and non-Indian victims” 

must be read to mean “and/or,” because “to do otherwise would render the 

proclamation internally inconsistent and nonsensical.” Zack, 2 Wash. App. 2d at 

672. The Court of Appeals construed paragraph 3 to mean that the State retains 

jurisdiction over two listed categories of criminal offenses—criminal offenses 

involving non-Indian defendants and criminal offenses involving non-Indian 

victims. Id. at 670.  

Neither the district court nor state courts have relied on the Governor’s 

transmittal letter as dispositive, but have noted this contemporaneous document 

bolsters the State’s consistent interpretation. The district court noted that the 

letter clarified the Governor’s intent. ER 17-18. The Washington State Court of 

Appeals similarly noted the consistency.  

In addition, we also have the Governor’s clarification of his intent 
contained in the letter in appendix B. Although we think the 
Governor’s interpretation is strong evidence of his intent, it is not 
controlling over our decision any more than a legislative statement 
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of intent controls an issue of statutory construction. Nonetheless, it 
is significant contemporaneous evidence of the purpose behind the 
Governor’s choice of language. It fully supports our decision. 

Id. at 676. 

3. The Governor Intended to Retain Specific Areas of Jurisdiction 
Acquired Under Public Law 280 

 The Governor’s proclamation was a “grant in part, and a den[ial] in part” 

of the Yakama Nation’s retrocession petition. ER 216. The Yakama Nation 

argues that Washington fully retroceded all jurisdiction acquired under Public 

Law 280. Br. Appellant, Docket Entry No. 6 at 51; see also ER 23. The district 

court rejected the argument that paragraph 3 of the Governor’s proclamation was 

merely reserving the State’s pre-Public Law 280 criminal jurisdiction. The 

proclamation states that the jurisdiction is “retained,” meaning that which was 

acquired is not given up. ER 216.  

 The district court recognized that an interpretation to the contrary would, 

first, result in the State engaging in an ultra vires action of returning more 

jurisdiction to the United States than it had acquired under Public Law 280 in 

the case of offenses committed by a non-Indian against a non-Indian. ER 23; see 

also Zack, 2 Wash. App. 2d at 676. And, second, it would not be logical for the 

State to “retain” jurisdiction it held prior to Public Law 280. ER 24. Finally, the 

district court also recognized that the State would not describe a complete 
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retrocession of criminal jurisdiction as retrocession “in part.” ER 24; see also 

Zack, 2 Wash. App. 2d at 675.  

4. The Department of Interior Correctly Accepted Only the 
Jurisdiction Retroceded by the State 

Under the process Congress created to allow states to retrocede 

jurisdiction to the United States, states may retrocede some or all of the 

jurisdiction assumed under Public Law 280. 25 U.S.C. § 1323(a) states in full: 

The United States is authorized to accept a retrocession by any State 
of all or any measure of the criminal or civil jurisdiction, or both, 
acquired by such State pursuant to the provisions of section 1162 
of title 18, section 1360 of title 28, or section 7 of the Act of 
August 15, 1953 (67 Stat. 588), as it was in effect prior to its repeal 
by subsection (b) of this section. 

 The Secretary of Department of Interior3 can accept, partially accept, or 

refuse what is offered. “[T]he Court interprets the provisions of 25 U.S.C.A. 

§ 1323 to mean that the United States may assume all or any measure of the 

jurisdiction retroceded by a state as well as allowing the state to offer all or any 

measure of the civil or criminal jurisdiction acquired.” Brown, 334 F. Supp. at 

542. 

                                           
3 By Executive Order No. 11435, the Secretary of the Interior was 

designated to accept retrocession of jurisdiction by states under 25 U.S.C. § 1323 
(Nov. 21, 1968, 33 F.R. 17339). 
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As the district court observed, “neither § 1323 nor the Executive Order 

authorize the Secretary to accept more jurisdiction than a state initially acquired 

under Public Law 280.” ER 22. Here, the Department of Interior accepted 

“retrocession to the United States of partial civil and criminal jurisdiction over 

the Yakama Nation from the State of Washington.” 80 Fed. Reg. 63583 (Oct. 20, 

2015). The Department accepted exactly what Washington offered. Because 

nothing in 25 U.S.C. § 1323 permits the Department of Interior to take more than 

a state offers, the scope of retrocession is defined by the Governor’s 

proclamation. Both the state and federal courts examining the proclamation have 

now provided consistent and definitive interpretations of the scope of state 

retrocession. 

The Yakama Nation argues that the district court erred by looking at the 

Governor’s intent in issuing the proclamation, rather than the Department of the 

Interior’s intent in accepting it. Br. Appellant, Docket Entry No. 6 at 24. The 

district court found that a later letter from Assistant Secretary Washburn to the 

Yakama Nation did not interpret the Governor’s proclamation in favor of 

Yakama Nation’s view of the scope of retrocession. ER 226. “[T]he Court is not 

convinced that DOI, in accepting retrocession, necessarily understood the 

Governor’s retrocession proclamation as an offer to retrocede criminal 
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jurisdiction over all crimes within the Yakama Reservation whenever an Indian 

is involved ‘as a defendant and/or victim.’” ER 17. Instead, the Department 

simply stated that the proclamation was “plain on its face and unambiguous” and 

if any disagreement arose as to the scope of retrocession, courts would provide 

a definitive answer. ER 226; see also ER 18.  

The Yakama Nation further argues that Department of Interior guidance 

is evidence that the Department understood Washington to be retroceding all 

criminal jurisdiction within the Yakama Reservation. Br. Appellant, Docket 

Entry No. 6 at 35. Guidance cannot allow the Department to act contrary to 25 

U.S.C. § 1323 and take back more jurisdiction than retroceded by a state.  

Further, guidance issued by the Department may change, which indeed 

happened here. On February 12, 2019, Assistant Secretary of Indian Affairs 

Sweeney provided a United States Department of Justice legal opinion to 

Governor Inslee and the Yakama Nation describing the legal position of the 

Department of Interior regarding the scope of state criminal jurisdiction over 

offenses occurring on the Yakama Reservation. The opinion replaced prior 

guidance and interpretations. ER 236-52. The opinion stated that:  

Having considered the language of the proclamation and the 
relevant context, we conclude that the interpretation offered by 
Washington is the correct one. This conclusion is consistent with 
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the only published judicial decision directly addressing the issue. 
See State v. Zack, 413 P.3d 65, 70 (Wash. Ct. App. 2018) . . .  

ER 238. The memo concluded, “under the proclamation making a partial 

retrocession, Washington has retained criminal jurisdiction over an offense on 

the Yakama Reservation when the defendant or the victim is a non-Indian, as 

well as when both are non-Indians.” ER 252. 

CONCLUSION 

The district court properly read the language of paragraph 3 of the 

Governor’s proclamation and concluded that the State retained criminal 

jurisdiction on deeded land within the Yakama Reservation for criminal offenses 

where the defendant is non-Indian and for criminal offenses where the victim is 

non-Indian. For these reasons, the State of Washington respectfully requests that 

the Court affirm the district court’s denial of the motion for preliminary 

injunction and affirm the court’s interpretation of the Governor’s proclamation. 

 RESPECTFULLY SUBMITTED this 28th day of August, 2019. 

ROBERT W. FERGUSON 
Attorney General 

s/ Kristen Mitchell      
KRISTEN MITCHELL, WSBA No. 31601 
Deputy Attorney General 
Post Office Box 40100 
Olympia, Washington 98504-0100 
(360) 753-6200 
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