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STATEMENT OF THE FACTS 

The State observes that Attorney General Tarnawsky did not believe 

that Rule 6 of the Cherokee Rules of Criminal Procedure (“Rule 6”) was violated 

when Mr. Nobles was not brought before a tribal magistrate.  (St. Br. at 14) 

However, Tarnawsky also acknowledged that Rule 6 “directs that an officer 

making an arrest [on tribal land] deliver the arrestee to a Cherokee 

magistrate[.]”  (8/9/13p 123)  Here, Mr. Nobles was arrested by Detective 

Birchfield on tribal land.  (8/9/13pp 32, 38)  Thus, the failure of the Cherokee 

Police Department to deliver Mr. Nobles to a tribal magistrate violated Rule 6.  

See 8/9/13pp 46-47 (Detective Birchfield acknowledged he violated Rule 6); 

9/13/13p 33 (Magistrate Reed testified that “[i]n the Cherokee Code, it states 

that all persons arrested by our tribal police or officers on the Indian Territory 

are to be brought before a tribal magistrate[.]”). 
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The State also points out that Tarnawsky believed that the decision to 

not take Mr. Nobles before a magistrate “was appropriate under the 

circumstances.”  (St. Br. at 14)  However, Tarnawsky’s opinion was based on 

the fact that she believed that Jason Smith, the tribal prosecutor and a Special 

Assistant United States Attorney, had “prosecutorial discretion” to determine 

if Mr. Nobles should be sent to Jackson County.  (8/9/13p 134) 

However, discretionary acts are those “wherein there is no hard and fast 

rule as to course of conduct that one must or must not take[.]”  Black’s Law 

Dictionary 467 (6th ed. 1990).  Here, there were clearly defined rules in place.  

First, Rule 6 directs that “[a] person making an arrest within the Qualla 

Boundary must take the defendant . . . before a Magistrate or Judge[.]”  Second, 

under the Major Crimes Act (“MCA”) and entrenched United States Supreme 

Court precedent, the State has no jurisdiction over an Indian who commits a 

major crime against another person on tribal land.  18 U.S.C. §1153; see 

Negonsott v. Samuels, 507 U.S. 99, 102-03, 122 L.Ed.2d 457, 463-64 (1993) and 

cases cited therein.  Thus, the State “‘either has jurisdiction or it does not[.]’”  

(St. Br. at 26) (citation omitted).  Therefore, Jason Smith did not have 

discretion to determine in which forum Mr. Nobles should be prosecuted.  

Rather than exercising discretion, it appears that the decision-makers 

made a conscious effort to avoid determining Mr. Nobles’ status.  It would have 

taken little effort to bring Mr. Nobles before the magistrate – as the Cherokee 
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Rules of Criminal Procedure require – or to simply ask him about his status.  

Instead, a Jackson County prosecutor, Jason Smith, and members of law 

enforcement held a meeting and determined that Rule 6 should be bypassed. 

ARGUMENT 

I. MR. NOBLES IS AN INDIAN BECAUSE THE EBCI 
RECOGNIZES ALL FIRST DESCENDANTS AS INDIANS.  
THEREFORE, NORTH CAROLINA HAD NO 
JURISDICTION OVER THIS CASE. 

The State notes that Mr. Nobles contended “‘the Court of Appeals erred 

by concluding, contrary to the EBCI’s jurisprudence, that all First Descendants 

are not Indians.’”  The State claims this was not the Court of Appeals’ holding.  

(St. Br. at 24) (citation omitted).  To the extent this single sentence may be 

ambiguous, the argument heading for this issue, and the argument itself, show 

that Mr. Nobles contended the Court of Appeals erred by concluding that all 

First Descendants are not, categorically, Indians. 

The State cites Teesateskie v. EBCI Minors Fund, 13 Am. Tribal Law 

180 (E. Cher. 2015) for the proposition that the Cherokee appellate court did 

not “’consider the Cherokee Court opinions as having any precedential value 

since the Cherokee Court is the trial court for the appellate court.’”  (St. Br. at 

25)  That the Cherokee appellate court does not feel bound by lower tribal court 

decisions does not mean that this Court should not look to those decisions for 

guidance as to whether First Descendants are categorically Indians under 

EBCI law.  Further, the State has pointed to no Cherokee appellate court 
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decision that has disavowed the statements in EBCI v. Lambert, 3 Cher. Rep. 

62 (2003), EBCI v. Prater, 3 Cher. Rep. 111 (2004), and In re Welch, 3 Cher. 

Rep. 71 (2003), indicating that First Descendants, categorically, meet the 

federal definition of an Indian under the MCA. 

The State also asks this Court to ignore those statements in Prater and 

Welch because the statements were dicta.  (St. Br. at 29)  Whether or not the 

statements were strictly necessary for the holdings of those cases, the 

Cherokee Court’s characterizations of Lambert’s holding are at least 

instructive as to what Lambert means. 

The State asserts Lambert’s holding does not apply to all First 

Descendants because the trial court held an evidentiary hearing and because 

Lambert was a plaintiff in a pending tribal court civil suit.  (St. Br. at 27)  

However, the overwhelming majority of the evidence presented at the hearing 

concerned the benefits available to all First Descendants from the EBCI, not 

just to Lambert herself.  3 Cher. Rep. at 64.  The only evidence presented that 

was personal to Lambert was that she was a plaintiff in a civil suit.  There is 

nothing in Lambert to indicate that this single fact was determinative.  

Instead, the court’s analysis primarily focused on the relationship that all First 

Descendants have with the EBCI as shown by the privileges available to them 

under tribal law.  See id. (“By political definition First Descendants are 
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children of enrolled members of the EBCI.  They have some of the privileges 

only Indians have[.]”) (emphasis added). 

The State cites State v. George, 163 Idaho 936, 422 P.3d 1142 (2018) to 

support the notion that it does not matter whether the EBCI considers all First 

Descendants to be Indians.  (St. Br. at 25-26)  The State quotes, “‘[T]his [c]ourt 

either has jurisdiction or it does not, and it is not determined by whether other 

agencies have or do not have jurisdiction or exercise discretion in determining 

whether to prosecute.’”  (St. Br. at 26)  (quoting 163 Idaho at 940, 422 P.3d at 

1146).  However, this statement is taken out of context.  The entire paragraph 

reads: 

 The State points out that the Coeur d’Alene Tribe 
requires that a person have at least one quarter Indian 
heritage to be eligible for Tribe membership, and that the 
Tribe will only prosecute enrolled members.  However, the 
district court correctly held that this was not a necessary 
consideration, noting:  ‘[t]his [c]ourt either has jurisdiction 
or it does not, and it is not determined by whether other 
agencies have or do not have jurisdiction or exercise 
discretion in determining whether to prosecute.’  See State 
v. Allan, 100 Idaho 918, 923, 607 P.2d 426, 431, n. 1 (1980) 
(McFadden, J., specially concurring) (‘state jurisdiction is 
not inherent, and may not be established simply by casting 
doubt on the correctness of other possible forums.’). 

163 Idaho at 940, 422 P.3d at 1146 (emphasis added).  

Thus, in George, the tribe’s notion of who qualifies as an Indian with 

respect to its prosecutorial jurisdiction was narrower than the federal 

definition of an Indian under the MCA.  In contrast, the EBCI follows the MCA 
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definition of an Indian as adapted from United States v. Rogers, 45 U.S. 567, 

11 L.Ed. 1105 (1846).  Prater, 3 Cher. Rep. 112-13; Lambert, 3 Cher. Rep. at 

64. 

Moreover, the holding of George was that the State court improperly 

assumed jurisdiction.  The State’s quoted language was directed toward 

Idaho’s argument that the State has inherent jurisdiction and may assume 

jurisdiction when the tribe defines its assumption of jurisdiction narrowly.  

George does not concern a situation where a tribe assumes jurisdiction based 

on the Rogers definition of an Indian, and has determined that a class of people 

associated with the tribe – First Descendants – all satisfy the second Rogers 

prong based on tribal recognition. 

II. MR. NOBLES IS AN INDIAN BECAUSE HE SATISFIED 
THE TWO-PART TEST DERIVED FROM UNITED 
STATES V. ROGERS.  THEREFORE, NORTH CAROLINA 
HAD NO JURISDICTION OVER THIS CASE. 

  Quoting United States v. Cruz, 554 F.3d 840, 847 (9th Cir. 2009), the 

State asserts that “‘mere descendant status with the concomitant eligibility to 

receive benefits’ is insufficient to demonstrate ‘tribal recognition.’”  (St. Br. at 

38)  However, the Ninth Circuit has strayed considerably from the two-part 

test of United States v. Rogers, 45 U.S. 567, 11 L.Ed. 1105 (1846) – as well as 

its own early jurisprudence in this area – which only requires recognition as 

an Indian by a tribe or the federal government.  See United States v. 



-7- 

 

Broncheau, 597 F.2d 1260, 1263 (9th Cir. 1979) (Rogers’ second requirement is 

“tribal or governmental recognition as an Indian”). 

The State also avers that Mr. Nobles’ “argument about the factors 

considered by the Ninth Circuit and the Court of Appeals being an accurate 

reflection of the Rogers test is not properly before this Court.”  (St. Br. at 42)  

However, Mr. Nobles cited Rogers in his Court of Appeals Brief and claimed 

that he is an Indian under that test.  Defendant-Appellant’s Brief at 22, 27-30, 

State v. Nobles, No. COA17-516.  Although Mr. Nobles also analyzed the 

second Rogers prong under existing non-binding federal case law, Mr. Nobles 

noted, “This Court is bound by Rogers, but is not bound by analyses of the 

second Rogers prong in lower federal decisions. . . .  Nevertheless, even if this 

Court chooses to apply the St. Cloud test, Mr. Nobles is an Indian under that 

test.”  Id. at 32 (internal citation omitted).  See St. Cloud v. United States, 702 

F. Supp. 1456 (D.S.D. 1988). 

Further, this Court granted review of this issue.  In his Petition for 

Discretionary Review, Mr. Nobles clearly set out that the Court of Appeals 

erred by applying a test that is much stricter than what Rogers requires.  

Defendant-Appellant’s Petition for Discretionary Review at 26, State v. Nobles, 

No. 34PA14-2 (“The Court of Appeals applied a test developed by the Ninth 

Circuit that is much stricter than the Rogers test.”).   

Therefore, this issue is properly before this Court. 
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III. ALTERNATELY, MR. NOBLES PRESENTED 
SUFFICIENT EVIDENCE THAT HE IS AN INDIAN TO 
REQUIRE THE TRIAL COURT TO SUBMIT A SPECIAL 
VERDICT ON SUBJECT MATTER JURISDICTION TO 
THE JURY. 

The State contends that Mr. Nobles’ argument that “he ‘had a 

constitutional right to a jury trial, with the burden on the State to prove every 

factual matter necessary for his conviction and sentence beyond a reasonable 

doubt” is not preserved for review because he “did not raise this constitutional 

argument in the trial court or the Court of Appeals.”  (St. Br. at 45) (citations 

omitted). 

In arguing his motion, defense counsel stated, “[I]f this is a factual issue 

or perhaps a mixed question of fact and law as to Mr. Nobles’ status, . . . we 

contend the jury has to make that finding.”  (3/24/16pp 517-18) (emphasis 

added).  See State v. Rollins, 221 N.C. App. 572, 575-76, 729 S.E.2d 73, 76 

(2012) (citing N.C.R. App. P. 10(a)(1) (2012)) (where defendant objected and 

stated that ‘[c]ourt should be open,’ it was apparent from the context that 

defendant was objecting to prosecution’s attempt to close the trial in violation 

of constitutional right to a public trial).   

Further, as noted by the State, Mr. Nobles cited constitutional provisions 

in his written motion, including the Sixth and Fourteenth Amendments to the 

United States Constitution and Article I, Sections 19 and 23 of our State 

Constitution.  (2Rp 271)  This, combined with defense counsel’s statement at 
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the hearing, was sufficient to preserve the constitutional basis for the motion.  

In opposition, the State cites only to an inapposite case concerning obtaining 

review in this Court on the basis of a substantial constitutional question and 

to Appellate Rule 10(a).  Mr. Nobles complied with Appellate Rule 10(a) for the 

reasons stated above. 

The State also contends this argument is not preserved for review 

because defendant did not request that a “special verdict” be submitted to the 

jury, but instead requested that a “special issue” be submitted.  However, it is 

evident from the discussion among the parties and the trial court, as well as 

the trial court’s findings of fact and conclusions of law, that Mr. Nobles 

requested a special verdict.  (3/24/16pp 517-26) 

The State further claims that State v. Darroch, 305 N.C. 196, 287 S.E.2d 

856 (1982) shows that the issue of Mr. Nobles’ Indian status need not be 

submitted to the jury because “this Court held [in Darroch] that the defendant 

was not entitled to an instruction on jurisdiction where his jurisdictional 

challenge related to the State’s legal theory of jurisdiction, rather than the 

facts which the State contended supported jurisdiction.”  (St. Br. at 48) 

(citation omitted).   

Therefore, under Darroch, if there are factual issues for the jury to 

resolve, then the jurisdictional issue should be submitted to the jury.  305 N.C. 

at 212, 287 S.E.2d at 866 (“[W]hether certain facts exist which would support 
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jurisdiction is a jury question.”).  In this case, there was a factual dispute as to 

whether Mr. Nobles is an Indian, and evidence was produced at an evidentiary 

hearing supporting both parties’ contentions.  Because a reasonable juror could 

find that Mr. Nobles is an Indian, Mr. Nobles had the right to have the evidence 

evaluated by the jury to determine whether he is a non-Indian beyond a 

reasonable doubt.  State v. Batdorf, 293 N.C. 486, 494, 238 S.E.2d 497, 502-03 

(1977). 

The State also argues that our statutes and case law do not “burden[ ] 

the State with proving beyond a reasonable doubt that defendant is not an 

Indian.”  (St. Br. at 49)  However, it is well-settled that a special verdict is 

appropriate when the jury must decide factual issues.  State v. Blackwell, 361 

N.C. 41, 47, 638 S.E.2d 452, 456 (2006) (internal quotation marks and citations 

omitted) (“Despite the fact that the General Statutes do not specifically 

authorize the use of special verdicts in criminal trials, it is well-settled under 

our common law that special verdicts are permissible in criminal cases.”). 

The State also claims this issue fails because Mr. Nobles did not request 

the instruction in writing.  (St. Br. at 50)  However, because this issue is 

jurisdictional, this Court may address it even without any request for an 

instruction at all.  In State v. Rick, 342 N.C. 91, 463 S.E.2d 182 (1995) and 

State v. Bright, 131 N.C. App. 57, 505 S.E.2d 317 (1998), the defendants 

conceded on appeal they had not requested a special verdict on territorial 
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jurisdiction, but argued the issue was preserved as a matter of law.  (App 3, 9 

n.2)  In both cases, the appellate court reached the merits of the issue and 

reversed the defendant’s convictions.  Rick, 342 N.C. at 101, 453 S.E.2d at 187; 

Bright, 131 N.C. App. at 62-63, 505 S.E.2d at 320-21.  Accord State v. Tucker, 

227 N.C. App. 627, 743 S.E.2d 55 (2013).1   

CONCLUSION 

For all the foregoing reasons, Defendant respectfully contends his 

conviction should be vacated.  Alternately, Defendant should be granted a new 

trial. 

Respectfully submitted this the 23rd day of April, 2019.  

Electronic Submission   
Anne M. Gomez 
Assistant Appellate Defender 
anne.m.gomez@nccourts.org 
Bar No. 24252 
 
Glenn Gerding 
Appellate Defender 
glenn.gerding@nccourts.org 
Bar No. 23124 
 
Office of the Appellate Defender 
123 West Main Street, Suite 600 
Durham, North Carolina 27701 
(919) 354-7210 
 

                                         

1 This Court may take judicial notice of the defendants’ briefs in those cases.  
State v. Thompson, 349 N.C. 483, 497, 508 S.E.2d 277, 286 (1998).  (App 1-14) 
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