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I. JURISDICTIONAL STATEMENT

This Court has jurisdiction under 28 U.S.C. § 1291. It is an appeal from the 

final judgment of a United States District Court. The District Court entered its 

order denying the motion to hold defendants in contempt and the motion to 

intervene, on August 17, 2018. ER 01. Plaintiffs filed a notice of appeal on 

September 14, 2018, or twenty-eight (28) days later. ER 43. This appeal is timely 

under Federal Rule of Appellate Procedure 4(a)(1)(B)(i)(iii).  On February 26, 

2019, Intervenor’s unopposed motion to Intervene was granted by the Court. 

(DKT 17) 

II. STATEMENT OF THE ISSUES

1. The Court properly Dismissed Appellant’s Contempt Motion based on

the Secretary’s discretion to either “accept or deny” acceptance of the Snow-

McCloud presented deed for Parcel 5 after the one (1) year period under the 

Stipulated Settlement Agreement expired?  

2. Alternatively, even if the Court did not properly accept the Parcel 5

deed, Appellant’s Failure to Exhaust Administrative Remedies with the Interior 

Board of Indian Appeals (IBIA) after their appeal of the denial to accept the deed 

was denied by the Area Director in 1994 forever barred Appellant’s Contempt suit 

due to Lack of Jurisdiction and likely barred by the six-year statute of limitations? 
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3. Because the Department declined to take the parcel into federal trust 

the Court is divested of Jurisdiction because Jurisdiction over the parcel resides in 

the Superior Court of the State of California and not the Federal Court pursuant to 

the Probate exception to federal court jurisdiction.  

 

III. STATEMENT OF THE CASE 

This is a very simple case to decide, it asks how many bites at the apple does 

Appellant and her predecessor in interest, get after a federal Agency, with 

discretion to accept or reject a deed, has declined to act in taking a parcel into 

federal trust?  This appeal also represents the exact criticism of the Agency when it 

comes to determining issues related to Indians and Indian lands, to grant Appellant 

a reversal of the District Court’s decision would be to support the backdoor deals 

and side negotiations that have historically plagued Agency decision making.  To 

affirm the District Court would be to affirm the rule of law. 

For purposes of expediency and to cut to the chase, Intervenor-Appellee 

Diwald accepts as true the gross inequities, policy-making and absolute human 

tragedy created by the California Rancheria Act and the legislators that failed so 

miserably provide for Indian people, when it created the law and thereafter did not 

appropriate funding to fulfill the mandates of Pl. 85-671, the “California Rancheria 

Act.” 
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Our story begins in 1973 after the District Court righted the wrongs of the 

California Rancheria Act and approved of the stipulated settlement between the 

Upper Lake Rancheria and United States of America to “reinstate” the Tribe’s 

federal recognition and once again recognize the tribes and its members as Indian 

people.  (See Intervenor’s Ex 1. Stipulated Settlement)  

As stated in the Stipulated Settlement all Rancheria distributees, including 

Appellant’s mother, Amerdine Snow-McCloud, were permitted to place former 

Rancheria lands, now in fee-simple (due to the mandates of the California 

Rancheria Act), back into federal trust within one (1) year.  However, the 

placement into trust was neither mandatory nor automatic, the Agency’s decision 

had requirements: 

(3) Before accepting any instrument of conveyance which has the effect 

of restoring trust status to lands within the Rancheria, the Secretary of the 

Interior shall be entitled to approve or reject such instrument as to form . . . . ; 

(ER000083-84, August 31, 1983 Final Judgment).  

Appellant’s predecessor in interest, Snow-McCloud, however, failed to do 

so within the one-year period as required by the Final judgment.  In fact, as noted 

in the December 1, 1994 appeal decision by then Sacramento Area Director, 

Ronald Jaeger, Snow-McCloud “hemmed and hawed” over several decades, until 
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the early 1990’s before she made a final decision that she wanted to place the 

parcel into trust with the United States.  (ER000018-22.) 

On December 1, 1994 after Snow-McCloud received the Area Director’s 

denial of her appeal, rather than exhausting her administrative remedies with the 

Interior Board of Indian Appeals (IBIA), she fraudulently filed a document with 

the Lake County Clerk -Recorder’s Office purporting that Parcel 5 was in fact in 

federal trust with the United States. (ER000173.)  This was done as a means of an 

end around of 25 U.S.C. § 348 et seq. (requiring Secretarial approval of trust 

acquisitions) and to stifle her relative April Diwald’s attempt to partake in the 

administration of the Snow-McCloud’s probate Estate, of which Parcel 5 was an 

asset.  

In 2013, Snow-McCloud’s daughter, Appellant Jessica Jackson, then used 

that same fraudulently filed document to gum up the wheels of the Lake County 

Probate case of Snow-McCloud.  There, the Lake County Court declined to 

approve the close out of the probate of Snow-McCloud’s estate, of which 

Intervenor Diwald served as Court-appointed Administrator, because the Court 

may not have jurisdiction over the matter, if Parcel 5 was indeed in trust as 

purported by now deceased Snow-McCloud’s fraudulent Lake County filing. 

(ER000071.) 
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In March 2016, Intervenor Diwald filed suit for declaratory relief in the 

Northern District of California, Case No. 1:16-cv-01281-NJV (now IMR), to 

finally determine whether Parcel 5 was in Trust or in Fee Simple. (ER000052-57.) 

In February 2017, the parties to the Diwald v Jackson declaratory relief suit 

entered into a stipulation whereby the case scheduling order, specific as to 

discovery, would be altered so that Appellant’s counsel, Lester Marston, could 

depose employees of the Agency to whom he had allegedly made a deal with to 

accept Parcel 5 into trust on behalf of Appellant.  When those employees refused to 

be deposed by Appellant, Appellant filed the underlying Contempt case under 

which District Judge, Phyllis J. Hamilton, dismissed leading to this instant appeal. 

(ER000001-6.)    

Appellant now challenges the District Court’s determination that Parcel 5 is 

not in trust or in the alternative should be in trust because the Agency had a 

mandatory duty to take the parcel into trust on behalf of Snow-McCloud and that 

the Agency had discretion to “accept or refuse” to take the parcel into trust. For the 

reasons below, the Court made the appropriate decision in finding against 

Appellant.  The judgment below should therefore be affirmed.  

IV.  SUMMARY OF THE ARGUMENT   

The District Court correctly decided that the Agency had discretion to 

approve or deny taking Parcel 5 into federal trust.  At most, any mandatory duty to 
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do so under the stipulated settlement/Judgment expired when the one (1) year 

period in which parcels could be replaced into trust by Rancheria beneficiaries 

expired.   

Even then, placement of the parcel into trust was not guaranteed there were 

conditions attached including: (1) the parcel having clear title and (2) the payment 

of unpaid property taxes owed to Lake County.  Thus, the Agency had the 

discretion to “accept or reject” the Parcel 5 deed.  

The tax issue seems to have been the crux of the issue why Appellant’s 

mother refused to follow through with the transfer within the one (1) year period as 

set in the stipulated settlement, because Appellant’s mother, Snow-McCloud, 

allegedly did not want to pay back taxes on the parcel and steadfastly believed it 

was the Agency’s responsibility to do so. (See Ex. Jaeger Area Director Decision.)  

Secondly, even if the Agency improperly denied Appellant’s request to take 

Parcel 5 into trust, the District court did not have jurisdiction over Appellant’s 

Contempt case to begin with, because Amerdine Snow-McCloud, Appellant’s 

mother, failed to exhaust her administrative remedies in failing to seek further 

relief after her Sacramento Area Director’s appeal was denied in December 1994.  

There is no record of Snow-McCloud having exhausted her administrative 

remedies by seeking relief with the IBIA, which is a precursor to filing a suit in 

federal court for the denial of Agency action under Agency regulations.  The 
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contempt case is therefore forever barred for failure to exhaust and likely also 

barred by the federal six (6) year statute of limitations. 

Finally, the District Court’s decision to dismiss the Contempt case is also 

proper because as the Parcel clearly is not in trust with the US, the court is divested 

of jurisdiction because the State of California, specifically the County of Lake 

retains jurisdiction over state lands and under the California Probate Code, of 

which Parcel 5 remains an asset.  

For these reasons, the Court’s dismissal of Appellant’s Contempt action 

requires dismissal.  

ARGUMENT   

A.  Standard of Review 

“A district court’s decision to deny a motion for contempt is reviewed for 

abuse of discretion.” Hook v. Ariz. Dep’t of Con., 107 F.3d 1397, 1403 (9th 

Cir. 1997). We may reverse only if the district court has misapprehended the 

law or rested its decision on a clearly erroneous finding of a material fact. 

Owens v. Kaiser Found. Health Plan, Inc., 244 F.3d 708, 712 (9th Cir. 

2001).” Hallett v. Morgan, 296 F.3d 732, 749 (9th Cir. 2002).” 
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B. Thee District Court Properly Dismissed the Contempt Motion 
Because the Agency Had Discretion to “Approve or Deny” re-
taking Parcel 5 into Trust Under the 1983 Judgment 

 The District Court properly ruled, that the Agency, per the 1983 court 

judgment, had discretion to “approve or reject” any instrument of conveyance 

which has the effect of restoring trust status to lands of the reservation. . …”  

(Appellant’s ER 00079).  The language of the judgment is not ambiguous, it is as 

clear as it gets.  There was no mandatory duty requirement to accept the deed into 

trust, the Agency has technical requirements that need to be met before acceptance 

of a deed, especially one to re-place former trust lands on the United States trust 

rolls.  Further, the Agency has acknowledged its continuing duty under the 

judgment by entertaining Appellant’s mother, Snow-McCloud’s numerous 

attempts to have the Agency take Parcel 5 into trust, the Agency has not wavered 

in this regard.   

However, the continuous duty does not include accepting a deed that is not 

in conformance with Agency requirements, cannot be defended or is a risk to the 

United States, of which the Agency is responsible.  

As stated by Area Director Jaeger in his December 1994 Appeal decision: 

“It is our conclusion that the Appellant filed an application for trust restoration 
of her land on the Upper Lake Rancheria in 1982, but later changed her mind 
and failed to submit the executed deed, as required, to complete the process.  
Under the Judgment of April 29, 1993, the parties stipulated to the entry of 
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judgment in this matter.  For reasons herein discuss, we hereby affirm the 
Superintendent’s July 27, 1994 decision to deny Appellant’s request to pay her 
delinquent taxes for parcel 5 on the Upper Lake Rancheria.”  (ER 000121) 
 

Critically, Appellant’s mother: (1) failed to submit an executed deed on 

several occasions, which was a requirement of the Agency to take the parcel into 

trust, and (2) the Agency denied her request for the Agency to pay her delinquent 

taxes on Parcel 5.  Had Appellant done (1) and (2), Parcel 5 would be in trust.    

i. Appellant’s “ Negotiations with Interior” do not supersede 
Statutory law requiring Secretarial Approval of Trust 
Acquisitions 

United States Statutory Authority Requires the Secretary of the Interior to 

Approve of trust acquisitions.  Appellant argues, ad nauseam, that she cut a 

deal with various California Interior Department Officials to place Parcel 5 in 

trust with the United States.  Appellant’s deal just like Snow-McCloud’s 

fraudulent filing with the Lake County Clerk recorder, purporting that Parcel 5 

was in trust, has no effect to create a valid Secretarial trust acquisition.    

25 U.S.C. §348 et seq. is unequivocally clear: 

“Upon the approval of the allotments provided for in this act by 
the Secretary of the Interior, he shall cause patents to issue 
therefor in the name of the allottees, which patents shall be of the 
legal effect, and declare that the United States does and will hold 
the land thus allotted. . .” 

 25 U.S.C. §348 et seq. 

  Case: 18-16764, 04/29/2019, ID: 11280751, DktEntry: 22, Page 12 of 22



10 
 

Section 348 is clear. The Secretary is to issue patents; the document filed by 

Snow-McCloud with the Lake County Clerk-Recorder was not issued by the 

Secretary of the Interior or his designee.  Additionally, United States 

representatives from the Interior Department and Bureau of Land Management 

have attested to the fact that Parcel 5 was not accepted by the Interior department 

and is not in trust. (ER000066-67; ER000069; ER000104-06; ER000124 & 

ER000125.) 

Finally, Appellant’s position that oral agreements with the Department of 

Interior over trust acquisitions have the same force and effect of statutory law is 

devoid of reality and legal precedent.  Moreover, such deals and decision making, 

that have certainly occurred in the past and have been to the detriment of the 

Agency and result in the loss of confidence in the integrity of the department.   

A great example of this is the Interior Inspector General’s January 9, 2013 

Report concerning the Tejon Indian Tribe’s restoration to federal recognition.  The 

report investigated, in lurid detail, how former Interior Secretary, Larry Echohawk, 

decided to recognize the Tejon tribe.  Secretary Echohawk did so without speaking 

to anyone of the myriad support groups, Interior leadership and technical support 

such as the Office of Federal Acknowledgment, convened to assist tribes through 

the recognition process.  Said recognition of the Tejon, and the benefits that arise 

from it, such as casino gaming and land acquisition, confer tremendous federal 
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assets upon a tribe, in addition to effecting non-tribal communities.  All these 

decisions were made by Secretary Echohawk, absent any public input and in a silo 

and completely sidestepping the requirements of 25 USC Part 83, which deals 

specially with federal recognition of Indian tribes.  The fallout from this debacle 

led to many changes in the federal recognition system due to the public outcry 

from the lack of internal controls within Interior.  Permitting Appellant to partake 

of her deal making with interior by granting her appeal, basically supports 

contemned chaos and uncertainty within the Agency.  Denying Appellant’s appeal 

and reaffirming the District court’s decision supports the rule of law.   

 C. Even if the Agency Lacked Discretion to Take Parcel 5 into Trust 
Appellant’s Predecessor Failed to Exhaust her Administrative 
Remedies and therefore the Contempt Complaint is Barred 

 
Even if the Agency’s denial to take Parcel 5 into trust was in error, the 

Court’s denial of Appellant’s Contempt complaint was proper because Appellant’s 

predecessor in interest, Snow-McCloud, failed to fully exhaust her administrative 

remedies.  “The doctrine of exhaustion of administrative remedies ․ provides ‘that 

no one is entitled to judicial relief until the prescribed administrative remedy has 

been exhausted.’ ” Woodford v. Ngo, 548 U.S. 81, 88–89 (2006) (emphasis added). 

Here, it is without question that Appellant’s predecessor in interest, her 

mother, Snow-McCloud, failed to fully exhaust her administrative remedies.  In 

July 1994, Snow-McCloud filed an administrative appeal with the Superintendent 
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of the Bureau of Indian Affairs of the Central California Agency arguing that the 

Superintendent failed in his continuous duty under the Upper Lake Rancheria 

Judgment. That appeal was denied on or about July 27, 1994.  

(ER00121/ISR00059, Area Direct Jaeger’s Decision of December 1994.)   

Snow-McCloud then appealed the denial of her appeal by the Superintendent 

to Area Director, Ronald Jaeger, who affirmed the Superintendent’s decision on 

December 1, 1994.  (Id.) The next step in Snow-McCloud exhausting her 

administrative remedies with the Agency was to file a “Notice of Appeal” with the 

Interior Board of Indian Appeals (IBIA), within thirty (30) days of receipt of the 

December 1, 1994 Area Director’s decision. (Id.)   

A review of the Sacramento Area Directors Administrative Record of the 

Snow-McCloud appeal uncovered a Memorandum from the Area Director, 

Sacramento Area Office, to the Superintendent, Central California Agency, dated 

June 7, 1995. (Intervenor’s Supplemental Excerpts of Record Administrative 

Record of Amerdine Snow McCloud Appeal, (hereinafter “ISR”) correspondence 

confirms that as of June 7, 1995, Snow-McCloud had not filed a Notice of Appeal 

with the IBIA and therefore the Area Director’s December 1994 decision became 

effective January 1, 1995 pursuant to 25 C.F.R. 2.6 (b). (ISR 000059)  As such, 

Appellant’s contempt complaint is barred for failure to exhaust administrative 

remedies. 
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i. Appellant’s Contempt Complaint is also likely Barred by the 
federal six (6) year statute of limitations 

 Appellant’s claims, have been foreclosed for decades, as they are governed 

by 28 U.S.C. § 2401(a), which provides that “every civil action commenced 

against the United States shall be barred unless the complaint is filed within six 

years after the right of action first accrues.”  This six-year statute of limitations 

applies to Indian groups “in the same manner as against any other litigant seeking 

legal redress or relief from the government.” Hopland Band of Pomo Indians v. 

U.S., 855 F.2d 1573, 1576 (Fed Cir. 1988). 

In arguendo, even if Appellant’s exhaustion requirement is excused the 

challenged denial by the Area Director was decided over 25 years ago. Appellant’s 

action accrued in December 1994.  Hopland, supra, 855 F.2d at 1577 (“[A] claim 

first accrues when all the events have occurred which fix the alleged liability of the 

defendant and entitle the Plaintiff to institute an action”) (citations and internal 

quotes omitted). Actual notice of government action is not required to trigger the 

statute of limitations (See Shiny Rock Mining Corp. v. U.S., 906 F.2d 1362, 1364-

65 (9th Cir. 1990).  To the extent that equitable tolling of these claims is available 

here, Appellant has provided no evidence to meet its burden that tolling applies.  

As such, Appellants claims are foreclosed by the six-year statute of limitations.   

  Case: 18-16764, 04/29/2019, ID: 11280751, DktEntry: 22, Page 16 of 22



14 
 

 D. The Court’s Decision to Dismiss the Contempt Action Should be 
Affirmed Due to the Probate Exception to Federal Court 
Jurisdiction 

 
Because Parcel 5 is not in trust, the proper jurisdiction is the Lake County 

Superior Court, not the Norther District federal court, due to the Probate 

Exception.  The District Court concluded that the evidence presented by Appellant 

did not support that the parcel was in federal trust at any time.  Although it is 

unequivocal that Snow-McCloud attempted on several occasions to place Parcel 5 

in trust, the parcel was never accepted by the Agency.  A review of the record 

indicates that no government representative acknowledged the parcel as being in 

trust pursuant to various federal statutes, including 25 U.S.C. §348 et seq., 

requiring secretarial approval of all trust acquisitions.  As the Parcel was not in 

trust the District Court held that the Probate exception to federal jurisdiction 

controls. 

The Federal Probate Exception 
 
It is well known that the jurisdiction conferred to the federal courts by the 

Judiciary Act of 1798 did not include authority over probate, as administration of 

decedent estates was reserved for the several states. Markham v. Allen, 326 U.S. 

490 (1946). This jurisdictional exclusion of federal courts from probate matters has 

been deemed the "probate exception." While traditionally the probate exception 

was interpreted broadly, thereby deterring federal courts from assuming 
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jurisdiction over matters even tangentially related to probate of estates, the scope 

of the probate exception has narrowed in recent years such that federal courts now 

will entertain suits involving probate estates under certain circumstances. In 2006, 

the U.S. Supreme Court dramatically limited the scope of the probate exception, 

departing from prior jurisprudence and defining more precisely when federal 

courts may validly assume jurisdiction over disputes involving probate estates.  

The federal courts are not permitted to adjudicate issues involving (a) the 

administration of decedent estates, or (b) the disposition of property actually and 

presently in the in rem custody of the probate court, but issues outside these 

bounds are fair game for federal jurisdiction: [T]he probate exception reserves to 

state probate courts the probate or annulment of a will and the administration of a 

decedent's estate; it also precludes federal courts from disposing of property that is 

in the custody of a state probate court. But it does not bar federal courts from 

adjudicating matters outside those confines and otherwise within federal 

jurisdiction. Marshall v. Marshall, 547 U.S. 293, 296 (2006) (emphasis added). 

In this case, probate exception bars federal jurisdiction because Parcel 5 is 

not in trust with the United States, and therefore the state, specifically, the Lake 

County Superior Court, in the stayed probate action, has jurisdiction to determine 

who is entitled to the parcel under California law.  The United States has said as 

much in oral argument before Judge Hamilton (ER000018-19) via Agency 
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correspondence (September 16, 2002, ER000180) and via a declaration from 

Agency Staff filed in the underlying case (ER000046-47), that probate of Parcel 5 

is essential to determine who the rightful owners of Parcel 5 are so that the Agency 

may act or not act on the trust acquisition based upon parcel ownership.  Because 

Parcel 5 is not in trust and subject to state probate to determine ownership under 

the probate exception, federal jurisdiction is completely divested.  Therefore, 

Appellant’s appeal should be dismissed and the District Court decision affirmed.   

VI.  CONCLUSION 

The judgment below should be affirmed. The Court lacks jurisdiction over 

this case for various reasons set forth above.  

Dated: April 29, 2019    DURAN LAW OFFICE 

       /s/Jack Duran, Jr.        

Attorney for Intervenor-Appellee 
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STATEMENT OF RELATED CASES 

 

Intervenor—Appellee is aware of a related case April Diwald v Jessica 

Jackson in the Northern District of California-Eureka Division, Case No. 1:16-cv-

01281-RMI, all interested parties are party to this appeal.  

Dated: April 29, 2019    DURAN LAW OFFICE 

       /s/Jack Duran, Jr.        

Attorney for Intervenor-Appellee 
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