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CORPORATE DISCLOSURE STATEMENT 

Pursuant to 6 Cir. R. 26.1, Kenneth E. Rees makes the following disclosures: 

1. Is said party a subsidiary or affiliate of a publicly owned corporation? If yes, 

list below the identity of the parent corporation or affiliate and the 

relationship between it and the named party: No. 

2. Is there a publicly owned corporation, not a party to the appeal, that has a 

financial interest in the outcome? If yes, list the identity of such corporation 

and the nature of the financial interest:  Yes. Elevate Credit, Inc., a publicly 

traded company, has an indemnification agreement with Appellant Rees. Axis 

Insurance Company, believed to be a subsidiary of the publicly traded 

company Axis Capital Holdings Limited, is the issuer of an unexhausted D&O 

insurance policy that potentially covers Appellant Rees. 

/s/ Richard L. Scheff   
Richard L. Scheff  
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STATEMENT REGARDING ORAL ARGUMENT 

In accordance with Fed. R. App. P. 34(a) and 6 Cir. R. 34(a), Defendant-

Appellant Kenneth E. Rees (“Rees” or “Appellant”) respectfully submits that this 

appeal warrants oral argument.  While the result of this appeal should be largely 

determined by two prior decisions of this Court, Shell v. R.W. Sturge, Ltd., 55 F.3d 

1227, 1230 (6th Cir. 1995), and McGee v. Armstrong, 941 F.3d 859, 866-67 (6th Cir. 

2019), the application of those decisions to the facts of this case present novel and 

important issues for this Court to weigh.  Furthermore, this appeal presents weighty 

issues implicating and weighing the sovereignty of Native American tribes, as well as 

the Court’s respect for their laws, as compared to the laws of other, international 

sovereigns.
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JURISDICTIONAL STATEMENT 

The district court had diversity jurisdiction under 28 U.S.C. § 1332(a), though 

Plaintiff also asserted federal-question jurisdiction under 28 U.S.C. § 1331, premised 

on her request for relief under the federal Racketeer Influenced and Corrupt 

Organizations Act (“RICO”), 18 U.S.C. §§ 1961 et seq., as well as jurisdiction pursuant 

to the Class Action Fairness Act, 28 U.S.C. § 1367, and jurisdiction pursuant to the 

declaratory judgment act, 28 U.S.C. § 2202.  Complaint, RE-2, PageID # 31.   The 

district court also exercised jurisdiction over state-law claims under 28 U.S.C. § 1367.  

Id. 

 This Court has jurisdiction over this interlocutory appeal under 9 U.S.C. § 16.  

The Order from which this appeal is taken was entered on December 6, 2019.  

Opinion and Order, RE-14, PageID # 734-738.  Rees timely filed his notice of appeal 

on April 10, 2019.  Notice of Appeal, RE-15, PageID # 739-741. 
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STATEMENT OF ISSUES 

1. Did the district court err when it refused to enforce a clear and 

conspicuous delegation provision in Plaintiff’s loan agreement—requiring arbitration 

of “any issue concerning the validity, enforceability, or scope” of Plaintiff’s agreement 

to arbitrate—and decided issues of arbitrability rather than sending those issues to an 

arbitrator? 

2. In deciding the merits of Plaintiff’s arbitrability challenge, did the district 

court err in finding that Rees was collaterally estopped from seeking to compel 

arbitration against Plaintiff based on a decision from the Second Circuit denying a 

similar motion to compel arbitration, in which no factual findings were made, Rees 

did not have a full and fair opportunity to litigate the issue, and there was no 

mutuality of estoppel?  

3. In deciding the merits of Plaintiff’s arbitrability challenge, did the district 

court further err in refusing to enforce Plaintiff’s agreement to arbitrate all claims 

arising out of her loan agreement? 
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INTRODUCTION 

Switzerland, England, Tibet, and pre-Revolutionary Russia all have at least one 

thing in common: established Supreme Court jurisprudence has allowed parties to 

structure their arbitration agreements to select those foreign laws—and the laws of 

many other foreign nations—to the exclusion of the state and federal laws of the 

United States.  Thus, where parties have agreed that the laws of other sovereigns will 

govern their arbitrations, the Supreme Court has consistently refused to intervene to 

stop such arbitrations.  These arbitration agreements are presumptively valid despite 

their exclusive selection of foreign laws, and any challenge to their enforcement must 

be supported by evidence (not argument or conclusory assertions) sufficient to 

overcome the strong federal presumption in favor of arbitration. As a result, courts 

routinely compel arbitration to be conducted under foreign laws notwithstanding that 

application of those laws will ultimately prohibit a litigant from asserting any federal 

statutory claims.   

The main question presented here is therefore a straightforward one: to the 

extent it was proper for the district court to decide issues of arbitrability, was there a 

legitimate basis in law or the evidentiary record for the court to refuse to compel 

arbitration to be (potentially) conducted pursuant to the laws of a Native American 

sovereign?  Both precedent and comity require the laws of a sovereign Native 

American tribe be subject to the same analysis—and afforded the same respect—as 

the laws of all other sovereign nations.  Under that standard analysis, as this Court has 
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made clear, the mere inapplicability of state and federal law in an arbitral forum is no 

basis to refuse to compel arbitration pursuant to foreign law.  To that end, this Court 

has recognized that any holding invalidating a “party’s solemn promise” to arbitrate 

“merely by stating claims under laws not recognized by the forum selected in the 

agreement […] defies reason.”  Shell v. R.W. Sturge, Ltd., 55 F.3d 1227, 1230 (6th Cir. 

1995).   The district court disagreed.   

 Without evidentiary support, the district court refused to enforce parties’ freely 

contracted-for agreements to arbitrate their disputes based solely on the court’s belief 

that state and federal law would not apply in that arbitration.  The district court made 

no analysis of the issues in this appeal.  Rather, the district court merely adopted, 

wholesale, the analysis of the Second Circuit in a different case without analyzing 

whether that decision was applicable under applicable Sixth Circuit or Michigan 

precedent, or whether the Plaintiff had adduced sufficient facts to support a similar 

conclusion.  The district court’s analysis of this issue was cursory—consisting of a 

two-page block quote from the Second Circuit case, and a statement that the court 

agreed with the analysis refusing to compel arbitration because state and federal law 

did not apply in arbitration.  The district court’s refusal to compel arbitration on this 

incomplete and flawed rationale cannot stand. 

 Plaintiff here freely entered into a consumer loan agreement with a sovereign 

Native American lender, Plain Green.  Under her loan agreement, Plaintiff agreed to 

arbitrate all disputes arising out of the agreement, including any dispute about the 

      Case: 19-2470     Document: 13     Filed: 02/18/2020     Page: 14



 5 

validity, enforceability, and scope of the arbitration agreement contained therein.  

Plaintiff has never disputed that she knowingly and voluntary accepted this arbitration 

agreement.  Nor has she ever disputed that her claims arise out of her loan agreement, 

the presence of a delegation clause in the loan agreement, or the availability of a 

neutral arbitral forum to conduct arbitration.  These facts alone should have been 

enough for the district court to refer the matter to an arbitrator. 

 Instead, the district court allowed Plaintiff to avoid her agreement to arbitrate, 

despite the parties’ valid and unambiguous agreement to arbitrate all questions concerning 

the validity, enforceability, or scope of her agreement to arbitrate.   Given this clear 

delegation provision, the district court’s task was even more straightforward—it was 

required to compel arbitration of Plaintiff’s threshold arbitrability challenges, 

regardless of the court’s belief as to the merits of those challenges.  As this Court has 

recently recognized, mandatory authority from the Supreme Court requires that a 

district court refer arbitrability questions to an arbitrator in the presence of a 

delegation provision even when a court believes the claims sought to be arbitrated are outside the 

scope of the underlying arbitration clause. McGee v. Armstrong, 941 F.3d 859, 866-67 (6th Cir. 

2019).  The district court failed to apply this authority in refusing to compel 

arbitration. 

Finally, the district court misallocated the required evidentiary burden when it 

refused to compel arbitration.  In doing so, it permitted Plaintiff to evade her 

agreement to arbitrate her claims by merely alleging a defense to the enforceability of 
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their arbitration agreement.  Plaintiff offered no evidence in support of this defense.  

Instead, Plaintiff merely speculated about the effects the arbitration agreement’s 

choice of law provisions would have on her ability to effectively vindicate her claims.  

Similarly, the district court did not require Plaintiff to prove that the arbitration 

agreement or delegation provision itself was invalid.  It merely endorsed an analysis by 

the Second Circuit under Vermont law with no further analysis.  The law, however, 

requires parties to do more than waive their hands and say “I object” before 

invalidating valid, binding contracts. 

In sum, this appeal asks the Court to compel Plaintiff to do what she agreed to 

do when accepting her loan agreement: arbitrate this dispute arising out of her loan 

agreement and any dispute over the enforceability of that arbitration agreement.  That 

is what Plaintiff agreed to do, as well as what the law requires.  The district court’s 

refusal to properly compel arbitration was, therefore, in error.  This Court should 

reverse the decision below, and remand the case with instructions to stay the case 

pending the arbitration of all disputes between Plaintiff and Rees. 

  

      Case: 19-2470     Document: 13     Filed: 02/18/2020     Page: 16



 7 

STATEMENT OF THE CASE 

 This appeal arises from a lawsuit originally brought by a Michigan resident 

against three officers of a Native American lender, Plain Green, LLC, and Appellant 

Kenneth Rees, the former CEO of a service provider to Plain Green.  Complaint, RE-

2 PageID # 28-66.  Plaintiff’s Complaint asserts RICO and state-law consumer 

protection claims, all of which arise out of her loan agreement Plain Green and 

Plaintiff’s allegation that the loan was usurious. Id. Plaintiff initiated suit against 

Appellant and the Plain Green Defendants in July 2019 in the United States District 

Court for the Eastern District of Michigan.  Id.  In November 2019, Plaintiff settled 

her claims against the Plain Green officers, and dismissed those claims with prejudice.  

Notice of Dismissal, RE-13 PageID # 731.  While the nature of the underlying 

lawsuits is not relevant to the issues on appeal, a brief discussion of relevant topics 

may provide helpful background for the Court. 

A. Factual Background 

Plaintiff is a Michigan consumer who, in December 2018, borrowed money 

from Plain Green, a Native American lender that is wholly owned by the Chippewa 

Cree Tribe of the Rocky Boy’s Reservation, Montana, and which is operated for the 

benefit of that tribe.  Loan Agreement, RE-1-3, PageID # 9.  Appellant is the former 

CEO of Think Finance, a company that until June 2016 provided marketing, 

underwriting, and other contractual services to Plain Green to assist that company in 

making loans to consumers pursuant to the laws of Chippewa Cree Tribe.  Decl. of 
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Steve Parker, RE-5-3 at ¶¶ 7-11, PageID # 178-179.  Rees stepped down as CEO of 

Think Finance in May 2014, and has had no association with that company since May 

2015.  Decl. of Kenneth Rees, RE-5-2 at ¶¶ 2-3, PageID # 174.  Despite Rees’s 

complete lack of involvement with Plain Green and Think Finance, he is alleged to 

still maintain a “controlling interest and operational role in Think Finance,” to have 

“directed the business activity” Plaintiff’s complaint focuses on, and to have taken the 

actions that allegedly caused Plaintiff’s harm.  Compl., RE-2 at ¶¶ 21-22, 70, 95-109 

PageID # 33, 43, 47-49. 

B. Plaintiff’s Agreements to Arbitrate 

During the loan-application process, Plaintiff entered into a loan agreement 

with Plain Green.  Loan Agreement, RE-1-3, PageID # 9-17.  The agreement includes 

two provisions central to this action.  First, the agreement contained an arbitration 

provision, through which Plaintiff agreed, “UNLESS YOU EXERCISE YOUR 

RIGHT TO OPT-OUT OF ARBITRATION AS DESCRIBED ABOVE, YOU 

AGREE THAT ANY DISPUTE YOU HAVE RELATED TO THIS 

AGREEMENT WILL BE RESOLVED THROUGH BINDING 

ARBITRATION.”  Loan Agreement, RE-1-3, PageID # 16.  The arbitration 

provision also states that the term “Dispute” is “to be given its broadest possible 

meaning,” and specifically includes “any claim or controversy […] otherwise involving 

this Agreement or the Loan.”  Id.  It also includes a clause which delegates to the 

arbitrator to resolve “any issue concerning the validity, enforceability, or scope of this 
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Agreement or this Agreement to arbitrate.” Id.   The arbitration agreement covers 

disputes between borrowers and Plain Green, as well as “Plain Green’s affiliated 

companies” and “Plain Green’s servicing and collection representatives, and agents, 

and each of their respective agents, representatives, employees, offices, directors, 

members, managers, attorneys, successors, predecessors, and assigns.”  Id. 

Second, the arbitration provision also includes a prominent, clearly disclosed 

choice-of-law clause.  For example, at multiple points throughout the Loan 

Agreement, including on the first page set off in bold and all-caps, the agreement 

states that it is to be “governed by tribal law.” Loan Agreement, RE-1-3, PageID # 9, 

15-17.  The Loan Agreement also states that “the Agreement to Arbitrate also 

comprehends the application of the Federal Arbitration Act,” and the parties agreed 

to “look to the Federal Arbitration Act and judicial interpretations thereof for 

guidance in any arbitration that may be conducted hereunder.”  Loan Agreement, RE-

1-3, PageID # 15, 17.   

Plaintiff agreed to her loan agreement containing this arbitration and choice-of-

law provisions only after being presented with a prominent and conspicuous 

disclosure notifying her of the agreement to arbitrate.  Specifically, the Agreement to 

Arbitrate includes the following disclosure in all caps and bold lettering: 

PLEASE CAREFULLY READ THIS AGREEMENT TO 
ARBITRATE.  UNLESS YOU EXERCISE YOUR RIGHT TO 
OPT-OUT OF ARBITRATION AS DESCRIBED ABOVE, YOU 
AGREE THAT ANY DISPUTE YOU HAVE RELATED TO 
THIS AGREEMENT WILL BE RESOLVED BY BINDING 
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ARBITRATION.  ARBITRATION REPLACES LITIGATION.  
BY AGREEING TO ARBITRATE ANY DISPUTES, YOU 
WAIVE YOUR RIGHT TO GO TO COURT, YOUR RIGHT TO 
HAVE A JUDGE OR JURY, YOUR RIGHT TO ENGAGE IN 
DISCOVERY (EXCEPT AS MAY BE PROVIDED IN THE 
ARBITRATION RULES), AND YOUR RIGHT TO 
PARTICIPATE AS A REPRESENTATIVE OR MEMBER OF 
ANY CLASS OF CLAIMANTS OR IN ANY CONSOIDATED 
ARBITRATION PROCEEDING OR AS A PRIVET 
ATTORNEY GENERAL.  OTHER RIGHTS THAT YOU 
WOULD HAVE IF YOU WENT TO COURT MAY ALSO BE 
UNAVAILABLE IN ARBITRATION. 

Loan Agreement, RE-1-3, PageID # 16 (emphasis in original).   

Plaintiff’s arbitration agreement contains several provisions favorable to 

Plaintiff in arbitration proceedings that might arise from this contract.  For instance, 

Plaintiff is afforded the opportunity to conduct arbitration before one of two 

nationally recognized and well-respected arbitration service providers: the American 

Arbitration Association (“AAA”) or Judicial Arbitration Mediation Services (“JAMS”).  

Loan Agreement, RE-1-3, PageID # 16.  The Agreements also call for the arbitration 

to proceed pursuant to the policies, procedures, and consumer rules1 of the selected 

arbitral organization, and provides Plaintiff with contact information, including 

websites, for the arbitration providers.  Id.  The Agreements make arbitration 

convenient and affordable for Plaintiff, permitting arbitration “either on Tribal land 

                                              
1 See JAMS, JAMS Comprehensive Arbitration Rules & Procedures (July 1, 2014), available at 
https://www.jamsadr.com/files/Uploads/Documents/JAMS-
Rules/JAMS_comprehensive_arbitration_rules-2014.pdf (“JAMS Rules”) (last visited Feb. 
18, 2020); American Arbitration Association, Consumer Arbitration Rules (Sept. 1, 2018), 
available at https://www.adr.org/sites/default/files/Consumer_Rules_Web_0.pdf (“AAA 
Rules”) (last visited Feb. 18, 2020). 
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or within thirty (30) miles of [Plaintiff’s] residence,” and requires the Lender to pay 

for all filing fees and costs charged by the arbitrator no matter who initiates or 

prevails in the arbitration.  Id. 

 The loan agreement gave Plaintiff sixty days to opt out of the arbitration 

provisions if she did not wish to have all disputes relating to her loan agreement 

resolved through arbitration.  Id.  To do so, Plaintiff was to simply notify the lenders 

by mail or email.  Id.  Indeed, borrowers have elsewhere availed themselves of this 

opt-out provision.  Decl. of Stephen Smith, RE-5-3 at ¶ 25(e), PageID # 118 

(describing Plain Green customer who opted out of Arbitration Agreement).  Despite 

her receipt of each of these disclosures, Plaintiff did not opt-out or rescind her loan 

agreement, and thus agreed to have any claims arising from her Loan Agreement 

resolved in arbitration. 

C. Applicable Native American Law 

Plaintiff’s loan was made under the laws of the Chippewa Cree Tribe of the 

Rocky Boy’s Indian Reservation, in Montana.  Indeed, on the first page of Plaintiff’s 

loan agreement, set off in bold and all-caps, is a message to this effect, stating: 

THE BORROWER EXPRESSLY CONSENTS AND AGREE 
THAT THIS LOAN IS MADE WITHIN THE TRIBE’S 
JURISDICTION AND IS SUBJECT TO AND GOVERNED BY 
TRIBAL LAW AND NOT THE LAW OF THE BORROWER’S 
RESIDENT STATE.  THE BORROWER IS STRONGLY 
CAUTIONED THAT IF THE BORROWER DOES NOT 
UNDERSTAND THIS CONSENT, OR DOES NOT WISH TO 
EXPRESSLY CONSENT TO TRIBAL JURISDICTION OR 
DOES NOT WISH TO HAVE THE LOAN GOVERNED BY 
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LAWS OF THE TRIBE, THEN THE BORROWER SHOULD 
REFRAIN FROM ACCEPTING THIS LOAN OR RESCING 
THE LOAN WITHIN THE TERMS OF THIS AGREEMENT. 

 

Loan Agreement, RE-1-3, PageID # 9 (emphasis in original).  Before obtaining her 

loan, Plaintiff was required to affirmatively check a box acknowledging that she 

“understand[s], acknowledge[s], and agree[s] that Plain Green, LLC is a tribal lending 

entity wholly owned by the Chippewa Cree Tribe of the Rocky Boy’s Indian 

Reservation, Montana,” and that her “Loan is governed by the laws of the Chippewa 

Cree Tribe and is not subject to the provisions or protections of the laws of your 

home state or any other state.”  Loan Agreement, RE-1-3, PageID # 17. 

Like the laws of several states (such as Utah and Nevada), the laws of the 

Chippewa Cree Tribe permit parties to set interest rates by agreement.  Compare 

Section 10-3-201, Title 10 Chippewa Cree Tribal Code—Chippewa Cree Tribal 

Lending and Regulatory Code, RE-9-5, PageID # 473 (Chippewa Cree law providing 

that unless otherwise stated, “there is no maximum Interest rate or charge, or usury 

rate restriction between or among Persons if they establish the Interest rate or charge 

by written agreement.”); with Utah Code § 15-1-1 (“The parties to a lawful written, 

verbal, or implied contract may agree upon any rate of interest for the contract, 

including a contract for services, a loan or forbearance of any money, goods, or 

services, or a claim for breach of contract.”), and Nev. Rev. Stat. § 99.050 (2019) 

(“[P]arties may agree for the payment of any rate of interest on money due or to 
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become due on any contract, for the compounding of interest if they choose, and for 

any other charges or fees.”).   

The laws of the Chippewa Cree Tribe expressly provide for the enforcement of 

applicable federal law in cases brought against a lender under those laws. Chippewa 

Cree Tribal Lending and Regulatory Code § 10-4-108(c), RE-9-5, PageID # 482 

(noting Tribal Consumer Protection Board is empowered to ensure that all lenders 

licensed by Chippewa Cree Tribe comply with “applicable Federal Consumer 

Protection Laws”); Chippewa Cree Tribal Lending and Regulatory Code § 10-6-

101(b), RE-9-5, PageID # 492 (“The Consumer has the legal right to file a complaint 

that alleges any/all violations of this Title and any/all applicable Federal law relating 

to their Loan”); see also Gunson v. BMO Harris Bank, N.A., 43 F. Supp. 3d 1396, 1400 

n.2 (S.D. Fla. 2014) (“Under Chippewa Cree tribal law, the Court ‘may apply laws and 

regulations of the United States or the State of Montana.’”). 

Together with expressly incorporating applicable federal laws, the agreements 

also provide significant and concrete remedies under the laws of the sovereign Native 

American tribes to litigants who bring a claim against a lender.  See, e.g., Chippewa 

Cree Tribal Lending and Regulatory Code §§ 10-6-201(a)(1)-(2), RE-9-5, PageID # 

493 (permitting consumers to recover “actual damages” as well as “injunctive and 

other similar equitable relief to stop a Person from violating any provisions of this 

Title”). 
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The laws of the sovereign Native American tribes also include clear and easily 

applied standards for unconscionability.  Under the laws of the Chippewa Cree Tribe, 

“[a] mandatory arbitration clause that complies with the applicable standards of the 

American Arbitration Association must be presumed to not violate,” the prohibition 

against oppressive, unconscionable, and unfair arbitration agreements.  Chippewa 

Cree Tribal Lending and Regulatory Code, § 10-3-602, RE-9-5, PageID # 476.2    

D. Procedural History 

Despite her agreement to arbitrate all disputes arising out of her loan 

agreement, Plaintiff filed a complaint in the Eastern District of Michigan, alleging 

claims premised on the supposed illegality of her loan agreement.  Complaint, RE-2, 

PageID # 28-66.  Appellant then moved to compel arbitration.  Motion to Compel 

Arbitration, RE-5, PageID # 76-109.  After full briefing, the district court issued an 

order denying the motion to compel arbitration, as well as other pending motions.  

Opinion and Order, RE-14, PageID # 734-738.  As for the motion to compel 

arbitration, the district court’s order relied exclusively on a two-page block quote from 

                                              
2 Section 10-3-602 of the Chippewa Cree Tribal Lending and Regulatory code reads: 
 

10-3-602 Arbitration. 
 

a.  A Loan Agreement may not contain a mandatory arbitration 
clause that is oppressive, unconscionable, unfair, or in substantial 
derogation of a Consumer’s rights. 

 
b. A mandatory arbitration clause that complies with the applicable 

standards of the American Arbitration Association must be 
presumed to not violate the provisions of § 10-3-602(a). 
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the Second Circuit’s decision in Gingras v. Think Fin., Inc., in which the Second Circuit 

refused to compel arbitration of similar claims.  Id, PageID # 735-737.  The Court 

summarily adopted the reasoning of the Second Circuit in a single sentence, and 

denied Rees’s motion “on the same grounds.”  Id., at PageID #737.  The Court 

followed this conclusion by stating, again with no analysis, that “Rees is collaterally 

estopped from relitigating this issue, as he was a party in Gingras, and this issue is 

identical in both cases and was fully litigated in Gingras.”  Id. 

STANDARD OF REVIEW 

A court’s decisions on whether to compel arbitration and decisions “regarding 

the arbitrability of a particular dispute” are reviewed de novo.    Huffman v. Hilltop 

Companies, LLC, 747 F.3d 391, 394 (6th Cir. 2014).  Litigants seeking to rebut “the 

strong presumption in favor of arbitration” must do so “by clear implication and with 

positive assurance.” Id. at 395 (internal quotation marks omitted).  As a result, “the 

party resisting arbitration bears the burden of proving that the claims at issue are 

unsuitable for arbitration,” or that a defense to arbitration applies.  Green Tree Fin. 

Corp.-Alabama v. Randolph, 531 U.S. 79, 91–92 (2000).  To that end, “even attacks on 

the validity of the contract must be resolved by the arbitrator in the first instance.”  

Teamsters Local Union 480 v. United Parcel Serv., Inc., 748 F.3d 281, 289 (6th Cir. 2014) 

(noting that the Supreme Court uses the term “validity” to refer to “questions of the 

applicability of contractual defenses”).    
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Similarly, determinations of the applicability of collateral estoppel are similarly 

reviewed de novo.  Georgia-Pac. Consumer Prod. LP v. Four-U-Packaging, Inc., 701 F.3d 

1093, 1097 (6th Cir. 2012). 

SUMMARY OF ARGUMENT 

 The district court’s refusal to compel arbitration under Section 2 of the Federal 

Arbitration Act (“FAA”) runs contrary to a litany of binding authority from the 

Supreme Court and this Circuit, nullifies freely entered-into agreements, and degrades 

the sovereignty of the Chippewa Cree Tribe.  It also misconstrues and misapplies 

Plaintiff’s burden in challenging the validity of the contract’s delegation, arbitration, 

and choice-of-law clauses under the FAA.  Any disputes about the validity of the 

arbitration agreements or the choice-of-law provision should have been decided by an 

arbitrator, as the unambiguous delegation provisions in the contract states.  The 

district court, however, put the cart before the horse.   

In its incomplete analysis of the issues, the district court neither acknowledged, 

nor analyzed the clear and conspicuous delegation provision found in the Arbitration 

Agreement.  Instead, the court focused on a portion of an opinion from the Second 

Circuit focusing exclusively on the enforceability of the arbitration agreements, 

including under Vermont law.  The district court’s analysis is in error.  It sidesteps a 

long line of binding Supreme Court precedent requiring courts to respect and 

rigorously apply delegation provisions according to their terms, and to do so before 

considering the enforceability of the underlying arbitration provision.   
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For example, this year the Supreme Court confirmed that a district court lacks 

authority to decide threshold issues of arbitrability where an arbitration agreement 

delegates such issues to an arbitrator.  Henry Schein, Inc. v. Archer and White Sales, Inc., 

139 S. Ct. 524 (2019).  This conclusion applies with equal force whether defenses to 

arbitrability have merit, and regardless of whether the outcome of party’s arbitrability 

argument is “obvious.”  Id. at 531.  And this Court just months ago reached the same 

conclusion.  McGee, 941 F.3d at 866-67 (noting that Henry Schein expressly overturned 

prior Sixth Circuit authority permitting arbitrators to perform an initial review of the 

merits of an arbitrability dispute in the presence of a delegation provision).  

Thus, by improperly assuming the authority to decide threshold questions of 

arbitrability—in this case the applicability of a defense to arbitrability—the district 

court disregarded Supreme Court precedent, and intruded upon the arbitrator’s role in 

deciding threshold issues of arbitrability in the presence of a delegation provision.  

The district court’s disregard for the delegation provision is precisely the type of 

judicial hostility towards arbitration that the Supreme Court has repeatedly criticized. 

And even if the district court’s efforts to avoid the delegation clause were 

appropriate, and they were not, the court still misinterpreted and misapplied the law in 

refusing to enforce the arbitration provision.  First, the district court’s determination 

that Rees was collaterally estopped from attempting to compel arbitration based on 

the Gingras opinion was erroneous.   The district court conducted no analysis of 

elements of collateral estoppel, or whether Plaintiff had satisfied her burden of 
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proving those elements.  Plaintiff did not, and could not, satisfy that burden. This is 

particularly the case where Rees was never permitted to offer evidence in support of 

compelling arbitration, no findings of fact were made by the court in refusing to 

compel arbitration, and no mutuality of estoppel exists.  Plaintiff, thus, cannot 

possibly satisfy any of the elements necessary for Rees to be collaterally estopped. 

Second, the district court’s adoption of the Second Circuit’s opinion in Gingras 

relies on the idea that the arbitration and choice-of-law provisions were invalid 

because they selected the laws of the Native American lenders rather than the laws of 

the United States to govern the arbitration.  That was also plainly in error and defies 

reason.  As detailed below, that conclusion directly contradicts Supreme Court and 

Sixth Circuit precedent, which has consistently required courts to enforce choice-of-

law and forum-selection clauses that select the laws of a foreign nation to the 

exclusion of state and federal law.  The law is clear: courts must assume that such 

clauses are valid and enforceable, except in the exceedingly rare circumstance where 

the clause deprives parties of the right to pursue remedies for their claims.   

Indeed, although the Supreme Court has recognized prospective waiver as a 

hypothetical defense to arbitration, it has never found that a party prospectively waived 

its rights.  To the contrary, the Supreme Court has highlighted that parties are free to 

select the laws of Switzerland, England, Tibet, or pre-Revolutionary Russia—none of 

which invoke federal law—when drafting their arbitration agreements.  It is no 

surprise, then, that the district court did not cite a single Supreme Court opinion to 
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support its conclusion that the contractual terms here created a prospective waiver.  

Instead, the district court merely stated that because state and federal law would not 

apply in any arbitration conducted pursuant to the choice-of-law clause, that clause 

cannot be enforced.  That rationale directly conflicts with the Supreme Court’s prior 

decisions on the subject, and is therefore incorrect. 

 The district court also erred when it failed to analyze whether the laws of the 

Chippewa Cree Tribe would provide sufficient remedies for Plaintiff’s claims.  As the 

party resisting arbitration, it is Plaintiff who must prove (with evidence, not argument) 

that her claims are unsuitable for arbitration.  But Plaintiff offered no analysis of 

Chippewa Cree law, or any other evidentiary support, for her argument.  Instead, 

Plaintiff argued that the arbitration agreement’s “invalidity is so patently apparent and 

overwhelming as to render the entire loan contract invalid.”  Opposition to Motion to 

Compel Arbitration, RE-9, PageID # 392.   The district court’s wholesale adoption of 

the Gingras decision similarly failed to conduct any analysis of Chippewa Cree law, and 

merely assumed its insufficiency as compared to state and federal law. Such an analysis 

turns the relative burdens of motions to compel arbitration upside down, and 

constitutes reversible error.   It also ignores the clear and indisputable fact that 

Chippewa Cree law does, in fact, provide Plaintiff with remedies for her claims. 

LEGAL STANDARD 

 Agreements to arbitrate are subject to clear and well-understood rules.  The 

FAA provides that a written arbitration provision contained in a “contract evidencing 
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a transaction involving commerce…shall be valid, irrevocable, and enforceable, save 

upon such grounds as exist at law or in equity for the revocation of any contract.”  9 

U.S.C. § 2.  Under the FAA, Courts must “rigorously enforce arbitration agreements 

according to their terms.” Am. Exp. Co. v. Italian Colors Rest., 570 U.S. 228, 233 (2013) 

(internal quotation marks and citations omitted).  The FAA reflects a strong national 

policy in favor of arbitration, which must control over any individual court’s policy 

views or judgments about the underlying business or the merits of the case.  See, e.g., 

New Prime Inc. v. Oliveira, 139 S. Ct. 532, 543 (2019); see also Simula, Inc. v. Autoliv, Inc., 

175 F.3d 716, 719 (9th Cir. 1999) (“[T]he FAA leaves no place for the exercise of discretion 

by a district court, but instead mandates that district courts direct the parties to proceed 

to arbitration on issues as to which an arbitration agreement has been signed.”) (citing 

Dean Witter Reynolds v. Byrd, 470 U.S. 213, 218 (1985)). 

 Once a district court finds that the parties agreed to arbitrate a dispute, it must 

grant a motion to compel arbitration and stay proceedings pending the outcome of 

that arbitration.  9 U.S.C. §§ 3, 4; Dean Witter Reynolds, 470 U.S. at 218 (observing that 

the FAA “mandates that district courts shall direct the parties to proceed to arbitration 

on issues as to which an arbitration agreement has been signed”) (emphasis in the 

original).  “[A]ny doubts concerning the scope of arbitrable issues should be resolved 

in favor of arbitration, whether the problem at hand is the construction of the 

contract language itself or an allegation of waiver, delay, or a like defense to 

arbitrability.”  GGNSC Louisville Hillcreek, LLC v. Estate of Bramer by & through Bramer, 
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932 F.3d 480, 484 (6th Cir. 2019) (quoting Moses H. Cone Mem’l Hosp. v. Mercury Constr. 

Corp., 460 U.S. 1, 24–25 (1983)) (alteration in the original). 

 As the Supreme Court has repeatedly held, “[n]ot only did Congress require 

courts to respect and enforce agreements to arbitrate; it also specifically directed them 

to respect and enforce the parties’ chosen arbitration procedures.”  Epic Sys. Corp. v. 

Lewis, 138 S. Ct. 1612, 1621 (2018) (emphasis added).  This authorizes parties to 

“specify by contract the rules under which that arbitration will be conducted.”  Volt 

Info. Scis., Inc. v. Bd. of Trustees of Leland Stanford Junior Univ., 489 U.S. 468, 479 (1989).    

Parties also have “considerable latitude to consider what law governs” an arbitration.  

DIRECTV, Inc. v. Iburgia, 136 S. Ct. 463, 468 (2015).  This latitude means that parties 

are free to have their arbitration agreement “governed by the law of Tibet,…[or] the 

law of pre-Revolutionary Russia.”  Id. 

 To this end, the Supreme Court, the Sixth Circuit, and courts of appeals around 

the country have routinely enforced choice-of-law clauses selecting the laws of foreign 

sovereigns to the exclusion of domestic state and federal law.  See, e.g., Vimar Seguros y 

Reaseguros, S.A. v. M/V Sky Reefer, 515 U.S. 528 (1995) (Japanese law); Mitsubishi Motors 

Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614 (1985) (Swiss law); M/S Bremen v. 

Zapata Off-Shore Co., 407 U.S. 1 (1972) (“The Bremen”) (British law) Shell v. R.W. Sturge, 

Ltd., 55 F.3d at 1230 (6th Cir. 1995) (British law); Richards v. Lloyds of London 135 F.3d 

1289 (en banc) (British law); Cvoro v. Carnival Corp., No. 18-11815, 2019 WL 5257962, 

at *1 (11th Cir. Oct. 17, 2019) (Panamanian law); Aggarao v. MOL Ship Mgmt. Co., Ltd., 
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675 F.3d 355 (4th Cir. 2012) (Philippine law); Lindo v. NCL (Bahamas), Ltd., 652 F.3d 

1257 (11th Cir. 2011) (Bahamian law).  There is no meaningful or legitimate difference 

between the laws of another country or state, and those of a sovereign Native 

American tribe.  See, e.g., Washington v. Confederated Tribes of Colville Indian Reservation, 447 

U.S. 134, 158–59 (1980) (evaluating tribal law on equal footing with Washington state 

law in conflict-of-laws analysis).  Indeed, as other courts have recognized, Native 

American law and Native American courts are entitled to significant deference, which 

cannot be overcome through “baseless ‘attacks’ on the competence and fairness of 

the…Tribal Court.” FMC Corp. v. Shoshone-Bannock Tribes, 942 F.3d 916, 943 (9th Cir. 

Nov. 15, 2019); cf. Jones v. IPX Int'l Equatorial Guinea, S.A., 920 F.3d 1085, 1091 (6th 

Cir. 2019) (citing Wright & Miller for the proposition that “federal courts throughout 

the country consistently reject allegations of corruption in foreign judicial systems,” 

when considering forum non conveniens challenges). 

 A party seeking to challenge an otherwise facially valid arbitration agreement 

“bears the burden of proving that the claims at issue are unsuitable for arbitration.” 

Green Tree Fin. Corp., 531 U.S. at 91; Green Earth Cos. v. Simons, 288 F.3d. 878, 889 (6th 

Cir. 2002) (plaintiff has the burden to “show a genuine [dispute] of material fact as to 

the validity of the agreement to arbitrate” akin to “that required to withstand 

summary judgment in a civil suit”).  “This burden is a substantial one and cannot be 

satisfied by a mere listing of ways that the arbitration proceeding will differ from a 

court proceeding, or by speculation about difficulties that might arise in arbitration.” In 
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re Cotton Yarn Antitrust Litig., 505 F.3d 274, 286–87 (4th Cir. 2007) (emphasis in 

original); see also Huffman, 747 F.3d at 395 (noting under Sixth Circuit law it is a 

plaintiff’s burden to rebut the presumption in favor of arbitration through “clear 

implication and with positive assurance”).  Similarly, generalized “allegations of 

fraudulent schemes are not sufficient to overcome the strong federal policy in favor 

of arbitration,” because the key question is whether the fraud “relates to the making 

of the arbitration agreement itself.”  Highlands Wellmont Health Network, Inc. v. John 

Deere Health Plan, Inc., 350 F.3d 568, 576 (6th Cir. 2003). 
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ARGUMENT 

I. THE DISTRICT COURT FAILED TO APPLY SUPREME COURT PRECEDENT 

AND SIDESTEPPED ITS OBLIGATION TO ENFORCE THE VALID 

DELEGATION PROVISIONS. 

The Supreme Court has routinely rebuked courts for doing precisely what the 

district court did here: deciding “gateway” issues of arbitrability despite a contractual 

agreement to delegate such issues to arbitrators.  Plaintiff agreed to a clear and 

conspicuous delegation clause which required her to arbitrate “any issue concerning 

the validity, enforceability, or scope of this Agreement or this Agreement to 

Arbitrate.”  Loan Agreement, RE-1-3, PageID # 16.  Based on this clause alone and 

the district court’s limited role under the FAA, the district court should have sent this 

case to an arbitrator to decide the threshold issue of arbitrability.  McGee, 941 F.3d at 

866-67. Indeed, this Court’s recent decision in McGee is practically determinative of 

the issue.  The district court, however, failed to apply Supreme Court precedent, 

substituted its own judgment for the parties’ contractual agreement, and 

inappropriately determined to decide these “gateway” questions for itself.  This was 

reversible error.   

A. Plaintiff Agreed to an Arbitration Agreement that Clearly and 
Unmistakably Delegated All Arbitrability Issues to an Arbitrator. 

The Supreme Court has consistently reaffirmed that parties may contractually 

“agree to have an arbitrator decide not only the merits of a particular dispute, but also 

gateway questions of arbitrability.”  Henry Schein, 139 S. Ct. at 529.  Such an 
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agreement—referred to as a “delegation provision”—is treated as “an additional, 

antecedent agreement,” which is “valid under § 2 [of the FAA] ‘save upon such 

grounds as exist at law or in equity….’”  Rent-A-Ctr., West, Inc. v. Jackson, 561 U.S. 63, 

70–71 (2010); see also First Options of Chi., Inc. v. Kaplan, 514 U.S. 938, 944 (1995).  A 

delegation agreement merely directs that an arbitrator, rather than a court, must 

decide initial issues of arbitrability.  Henry Schein, 139 S. Ct. at 529. Courts readily 

enforce delegation provisions so long as they demonstrate a “clear and unmistakable” 

intent to arbitrate gateway issues of arbitrability.  McGee, 941 F.3d at 865-66. 

Plaintiff voluntarily agreed to a loan agreement containing arbitration clauses 

and delegation provisions requiring the arbitration of “any issue concerning the 

validity, enforceability, or scope of this Agreement or this Agreement to Arbitrate.”  

Loan Agreement, RE-1-3, PageID # 16.  Functionally identical language has 

repeatedly been recognized as a clear delegation provision requiring that an 

arbitrator—not a court—decide threshold issues of arbitrability. See, e.g., Rent-A-Cntr., 

561, U.S. at 68–69 (holding that similar language reflected a clear and unmistakable 

intent to delegate all threshold issues of arbitrability).  Additionally, Plaintiff’s 

arbitration agreement adopts the consumer rules of arbitration for the arbitral forum 

selected by each plaintiff.  Loan Agreement, RE-1-3, PageID # 16.  As this Court has 

recognized, reference to, and incorporation of, the consumer arbitration rules of 

third-party arbitration association serves as a clear and unmistakable intent to delegate 

questions of arbitrability to an arbitrator.  McGee, 941 F.3d at 866 (arbitration 
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agreement’s incorporation of AAA rules reflected a clear and unmistakable intent to 

delegate arbitrability questions to an arbitrator).   

There can be no serious debate about whether Plaintiff’s Arbitration 

Agreement contains a delegation provision.  It does. 

B. The Delegation Provision is Enforceable and Requires Arbitration of 
Plaintiff’s Challenges to the Arbitration Agreement. 

Where, as here, parties have clearly and unmistakably delegated gateway 

questions of arbitrability to an arbitrator, the FAA and a long line of Supreme Court 

cases require district courts to “respect the parties’ decisions as embodied in the 

contract,” and send the matter to arbitration.  Henry Schein, 139 S. Ct. at 528.  The 

arbitrator—not the district court—will then determine whether the agreement is 

enforceable.  See id. at 531 (discussing the arbitrator’s role in deciding arbitrability 

issues).  The Supreme Court’s Henry Schein decision held unequivocally that “if a valid 

agreement exists, and if the agreement delegates the arbitrability issue to an arbitrator, 

a court may not decide the arbitrability issue.”  Id. at 530 (emphasis added).  Importantly, the 

Henry Schein Court made no exception to this holding where the gateway question at 

issue is the enforceability of the arbitration provision itself.  Id.  Thus, a delegation 

clause deprives the district court of all “power to decide the arbitrability issue,” even 

when the court believes that the arbitrability issue lacks merit.  Id. at 529.   

This Circuit has fully embraced Henry Schein, holding that in the presence of a 

delegation provision, a district court cannot even analyze whether the claims sought to 
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be compelled to arbitration are within the scope of an arbitration agreement.  McGee, 

941 F.3d at 866-67 (noting that Henry Schein expressly overturned Turi v. Main Street 

Adoption Servs., LLP, 633 F.3d 496 (6th Cir. 2011)).  District courts of this Circuit have 

reached identical conclusions.  See De Angelis v. Icon Entm't Grp. Inc., 364 F. Supp. 3d 

787, 795-97 (S.D. Ohio 2019) (holding under Henry Schein that in the presence of a 

clear and conspicuous delegation provision, a plaintiff’s prospective waiver arguments 

and arguments about the enforceability of an arbitration agreement against a non-

signatory must be submitted to an arbitrator in the first instance because those 

challenges are “a challenge to the enforceability of the arbitration agreement,” because 

to do otherwise “would be to engage in the type of analysis that the Supreme Court 

held impermissible in Henry Schein”); Scaccia v. Uber Techs., Inc., No. 3:18-CV-00418, 

2019 WL 2476811, at *3 (S.D. Ohio June 13, 2019) (citing Henry Schein to hold a 

plaintiff must arbitrate issue of whether he knowingly agreed to arbitration in 

presence of delegation provision), report and recommendation adopted, No. 3:18-CV-418, 

2019 WL 4674333 (S.D. Ohio Sept. 25, 2019).   

And to the extent there is uncertainty about the validity of the delegation 

clause, the district court must pass those threshold issues on to the arbitrator.  See 

GGNSC Louisville, 932 F.3d at 484 (stating that ambiguity regarding arbitrability must 

be resolved in favor of arbitration) (quoting Moses H. Cone, 460 U.S. at 24–25).  
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1. The District Court Improperly Considered the Merits of 
Plaintiff’s Challenge to the Arbitration Provision Before 
Determining the Enforceability of the Delegation Provision. 

The district court never decided whether the arbitration agreement included a 

clear and unmistakable delegation provision. Order and Opinion, RE-14, PageID 

#735-737.  Instead, again relying only on the decision in Gingras, the court concluded 

that the arbitration agreement as a whole unenforceable.  Id.  In so holding, the 

district court failed to properly apply controlling law, including the Henry Schein 

Court’s clear instructions “not to decide the arbitrability issue,” 139 S. Ct. at 530, and 

Rent-A-Center’s imperative to treat the delegation provision as a discrete, “additional, 

antecedent agreement.” 561 U.S at 70–71 (emphasis added).  It also failed to evaluate 

the delegation provision first for its own validity before and apart from considering the 

arbitration clause’s validity.  Instead, the district court placed the analytical cart before 

the horse: it first ruled on the validity of the underlying arbitration provision and, 

finding this provision unenforceable, considered itself free to ignore the delegation 

provision.  Order and Opinion, RE-14, PageID #735-737.  Indeed, the Court’s 

Opinion does not even acknowledge the existence of the delegation provision, nor 

does it analyze the effect of that provision. Id. Following through on this analytical 

error, the Court denied Rees’s Motion to Compel Arbitration.  Id. 

2. The district court’s failure to compel arbitration of gateway 
issues of arbitrability was in error. 

The district court’s failure to analyze the effect of the clear and conspicuous 
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delegation provisions deviated from established law, particularly Henry Schein and 

McGee.  Because the court jumped ahead to decide the arbitration agreement as a 

whole was unenforceable under the prospective waiver doctrine, it saw no need to 

determine whether the parties contracted to have an arbitrator make that decision.  

Order and Opinion, RE-14, PageID #735-737.  But the Supreme Court has been 

unequivocal on this point: “if a valid agreement exists, and if the agreement delegates 

the arbitrability issue to an arbitrator, a court may not decide the arbitrability issue.”  Henry 

Schein, 139 S. Ct. at 530 (emphasis added).  This was the entire point of Henry Schein—

which overturned the use of the ‘wholly groundless’ exception used by lower courts to 

nullify delegation provisions where those courts believed (as the district court did 

here) that the arguments for arbitration were meritless.  Id. at 530–31.  That argument 

was squarely rejected by the Supreme Court. And the statutory text of the FAA is 

unequivocal and requires courts to respect the parties’ decision to have an arbitrator, 

not the court, decide issues of arbitrability in the presence of a valid contractual 

delegation provision.  Id. at 531.  

As noted above, district courts have reached identical (and analytically correct) 

conclusions post-Henry Schein.  See De Angelis v. Icon Entertainment Group Inc., 364 F. 

Supp. 787, 795 S.D. Ohio 2019) (“An effective vindication challenge is a challenge to 

the enforceability of the arbitration agreement. After Henry Schein…these challenges 

are heard by the arbitrator where, as here, the parties’ agreement includes a delegation 

clause. [Plaintiff’s] effective vindication challenge must, therefore, be raised before the 
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arbitrator in the first instance.”).  In applying Henry Schein, the De Angelis court rejected 

arguments identical to Plaintiff’s—that the validity of the delegation provision hinges 

on the validity of the arbitration clause, and that a district court may decide the 

validity of the arbitration clause despite the delegation provision.  Id.  (“When there is 

a delegation clause, challenges to the overall contract or to the arbitration agreement 

do not pertain to the validity of the delegation clause and must be submitted to 

arbitration…Ms. De Angelis's challenges based on mutual assent, lack of 

consideration, and unconscionability relate to the arbitration agreement, not to the 

delegation clause.… These challenges are all challenges to the enforceability of the 

arbitration clause and therefore fall within the delegation clause of the arbitration 

agreement.”).   

Other courts have reached the same conclusion.  See Salas v. Universal Credit 

Servs., No. 17-CV-2352 JLS (BLM), 2019 WL 1242448, at *3 (S.D. Cal. Mar. 18, 2019) 

(holding that “[b]ecause the Parties agreed to arbitrate arbitrability, the Court has ‘no 

business’ deciding whether the particular claims Plaintiff brings are in fact arbitrable”); 

Silverman v. Move Inc., No. 18-CV-05919-BLF, 2019 WL 2579343, at *12 (N.D. Cal. 

June 24, 2019) (holding that “Schein makes clear that once the Court has decided that 

the parties clearly and unmistakably delegated issues of arbitrability to the arbitrator, 

the Court has no role in deciding whether the arbitration provision applies to the 

events at issue”). The district court avoided the conclusions mandated by Henry Schein 

only by failing to undertake the analysis required by that case. 

      Case: 19-2470     Document: 13     Filed: 02/18/2020     Page: 40



 31 

Beyond Henry Schein, other courts have expressly rejected the district court’s 

approach of skipping over any analysis of a delegation provision.  For example, the 

Eleventh Circuit has found that a court can review the validity of an agreement to 

arbitrate only after the court first “determine[s] that the delegation clause is itself invalid or 

unenforceable.”  Jones v. Waffle House, Inc., 866 F.3d 1257, 1264 (11th Cir. 2017) (quoting 

Parm v. Nat’l Bank of Cal., N.A., 835 F.3d 1331, 1335 (11th Cir. 2016)) (emphasis 

added).  As the Eleventh Circuit explained, “before deciding whether the district court 

was correct to deny the motion to compel arbitration, we must determine whether we 

can address Jones’s challenge to the delegation provision and, if so, whether the 

provision was valid and enforceable.”  Id.  (emphasis added).  And in Minnieland Private 

Day Sch., Inc. v. Applied Underwriters Captive Risk Assurance Co., the Fourth Circuit 

affirmed that courts must first examine whether a party challenged a delegation 

provision specifically and, if so, must then decide “whether the delegation provision is 

unenforceable ‘upon such grounds as exist in law or in equity,’” before moving onto 

any further challenges to the arbitration agreement.  857 F.3d 449, 455 (4th Cir. 2017) 

(quoting 9 U.S.C. § 2).   

The difference between the analytical process required in Henry Schein, 

Minnieland, and Waffle House, and the district court’s approach here, is not merely 

semantic.  Rather, these holdings safeguard the FAA’s policy preference for 

arbitration, and confine district courts to their appropriate roles under the FAA.  The 

proper analysis guarantees that courts honor the parties’ agreements and that 
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arbitrators review what the parties to the contract have permitted them to review.  By 

contrast, the district court’s approach avoided the contracted-for delegation provision 

altogether, and allowed it to rule, improperly, on issues that the parties agreed to 

submit to an arbitrator.  Rather than treat the delegation provision as an “additional, 

antecedent agreement,” Rent-A-Center, 561 U.S. at 70–71 (emphasis added), and giving 

each separate agreement its due weight, the district court collapsed the delegation 

clause and the arbitration agreement into one another.  

Rather than conducting the correct analysis, the district court merely held that 

the arbitration agreement, as a whole, was unenforceable, without separately 

addressing the delegation provision.  Nor did it find any deficiency with the delegation 

provision itself as an additional, antecedent agreement.  Rather, the court determined only 

that it believed that the arbitration agreement as a whole—apart from the delegation 

provision—would deprive Plaintiff of her ability to pursue her statutory claims.  

Order and Opinion, RE-14, PageID #735-737.  

C. Plaintiff Failed to Satisfy Her Burden of Proving that the 
Delegation Provision Itself Was Invalid. 

Even if the district court had considered a challenge to the delegation provision 

rather than the arbitration agreement as a whole, such a challenge would not be 

meritorious.  First, parties are free to agree that foreign arbitrability law will govern 

arbitration proceedings.  See Cape Flattery Ltd. v. Titan Maritime, LLC, 647 F.3d 914, 

921 (9th Cir. 2011) (noting that plaintiffs may contract for foreign arbitrability law).  
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Thus, merely appointing foreign law does not invalidate an agreement to arbitrate.  

Even if there is ambiguity about the applicable arbitrability law, arbitrators will default 

to United States federal arbitration law rather than invalidating the agreement.  See id. 

(“[C]ourts should apply federal arbitrability law absent clear and unmistakable 

evidence that the parties agreed to apply non-federal arbitrability law.” (citing First 

Options of Chi., Inc. v. Kaplan, 514 U.S. 938, 944 (1995)).  This is particularly true where, 

as here, the parties agreed that their agreement to arbitrate “comprehends the 

application of the Federal Arbitration Act,” as well as looking to “judicial 

interpretations thereof for guidance in any arbitration that may be conducted” under 

the loan agreement.  Loan Agreement, RE-1-3, PageID # 15, 17.   

Second, arbitrators are no less capable than judges of addressing threshold 

questions of arbitrability.  See Henry Schein, 139 S. Ct. at 531.  If an arbitrator analyzed 

the arbitration provisions and found them to be unenforceable, the arbitrator would 

be free to remand the case to the district court for further proceedings.  See, e.g., 

Yaroma v. Cashcall, Inc., 130 F. Supp. 3d 1055, 1064–65 (E.D. Ky. 2015) (enforcing 

arbitration agreement in context of purported Native American lender, noting “the 

final decision about which law to apply would be left to the arbitrator…” and 

chastising litigant for providing no actual evidence of a deficiency in the arbitral 

forum); Kemph v. Reddam, No. 13-CV-6785, 2015 WL 1510797, at *5 (N.D. Ill. Mar. 

27, 2015) (compelling arbitration and noting that arbitrator is capable and free to 
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“find the choice-of-law provision is unenforceable, and determine what default law 

should apply”). 

Third, as courts have repeatedly held, “the party resisting arbitration bears the 

burden of proving that the claims at issue are unsuitable for arbitration….”  Green Tree 

Fin., 531 U.S. at 91 (emphasis added).  This allocation of burdens serves a critical 

purpose in carrying out the FAA’s “liberal federal policy favoring arbitration” which 

requires “any doubts concerning the scope of arbitrable issues [to be] resolved in 

favor of arbitration,” including concerns over a “defense to arbitrability. Moses H. 

Cohen, 460 U.S. at 24-25.   

Here, the district court invalidated both the arbitration provisions and the 

delegation clauses notwithstanding Plaintiff’s failure to offer anything beyond the 

mere assertion that she would be unable to pursue statutory remedies.  Plaintiff 

identified no claim raised in her Complaint for which she would be unable to obtain 

some relief.  Nor did the district court.  Instead, the court merely assumed that 

Plaintiff would be unable to vindicate her rights, drawing support from the Second 

Circuit, which similarly misallocated the burden of proof to the defendants seeking to 

compel arbitration.  See Order and Opinion, RE-14, PageID #735-737.  This analysis 

is incorrect.  See, e.g., Yaroma, 130 F. Supp. 3d at 1065 (compelling arbitration of claims 

arising from Native American lending agreement where only the challenge to 

arbitrability was citation to other cases, which was “not an appropriate substitute for 

presenting […] evidence”); Chitoff v. CashCall, Inc., 14-CV-60292, 2014 WL 6603987, at 
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*2–3 (S.D.Fla. Nov. 17, 2014) (compelling arbitration based on a failure to present 

evidence supporting plaintiff’s defense to arbitrability beyond case citations to other 

Native American lending cases).  

Likewise, the district court found a prospective waiver without evaluating the 

substance of the tribal laws at issue.  But just as no court could credibly evaluate 

Japanese law without looking to the laws of that country, the court here should have 

conducted an actual analysis of Chippewa Cree law.  It did not, despite Plaintiff’s 

production of a copy of the Chippewa Cree’s lending and regulatory code.  See 

Chippewa Cree Tribal Lending and Regulatory Code, RE-9-5, PageID # 467-498.3  

The district court’s uncritical analogizing could fairly be read to reflect an unfortunate 

belief that Native American laws and courts are always entitled to less respect than 

other sovereigns. Had the court analyzed Chippewa Cree law, it would have noted 

that the Tribe’s law does provide remedies to aggrieved litigants.  See Chippewa Cree 

Tribal Lending and Regulatory Code §§ 10-6-201(a)(1)-(2), RE-9-5, PageID # 493 

(permitting consumers to recover actual damages as well as “injunctive and other 

similar equitable relief to stop a Person from violating any provisions of this Title”). 

In sum, the district court failed to impose the proper evidentiary burden on 

Plaintiff to show that the specific Native American laws at issue definitively caused a 

                                              
3 The Chippewa Cree Tribal Lending and Regulatory Code is freely available to all 
consumers online.  Indeed, Plaintiff’s lender, Plain Green, prominently hosts the Tribal 
Lending and Regulatory Code on its website.  See 
https://www.plaingreenloans.com/files/title10.pdf (last visited February 18, 2020). 
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waiver of her ability to effectively vindicate her rights.  Indeed, the only evidence of 

the Native American laws presented to the district court definitively showed that the 

Plaintiff possesses significant remedies under the Native American laws at issue.  The 

district court’s misallocation of the appropriate evidentiary burdens was in error. 

D. The Delegation Provision Must be Enforced. 

  Ultimately, this appeal fulfills the Henry Schein Court’s prediction that refusing 

to immediately send threshold questions of arbitrability to arbitration will “spark” a 

“time-consuming sideshow” of “collateral litigation.”  139 S. Ct. at 531.  This Court 

should drop the final curtain on this needless “sideshow” by sending these threshold 

issues to arbitration, just as the parties intended and as the Supreme Court requires. 

II. ALTHOUGH THE DELEGATION PROVISION SHOULD HAVE BEEN 

ENFORCED, PLAINTIFF’S ARBITRATION AGREEMENT REMAINS VALID AND 

ENFORCEABLE. 

The valid, clear, and unmistakable delegation clause in Plaintiff’s loan 

agreements should be sufficient to move this matter to arbitration.  The Court can 

and should for this reason alone reverse the district court’s erroneous treatment of the 

delegation clause, remand the case, and instruct the district court to send the case to 

arbitration, at least to resolve these preliminary issues.  But even if the Court were to 

look beyond the delegation provision, it should still reverse and enforce the valid and 

binding arbitration agreement according to its terms.   

Plaintiff has never denied that she agreed to arbitrate all disputes arising out of 

her loan agreement, and that the claims at issue here are within the scope of her 
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agreement to arbitrate.  Instead, Plaintiff sought to invalidate her arbitration 

agreement “upon such grounds as exist at law or in equity for the revocation of any 

contract.”  9 U.S.C. § 2.  Specifically, Plaintiff focused on invalidation of her 

Arbitration Agreement pursuant to the prospective waiver doctrine.  Opposition to 

Motion to Compel Arbitration,  RE-9, PageID # 384-392.  The district court relied 

exclusively on the prospective waiver doctrine, as well as an unsupported estoppel 

argument, to find the arbitration provision was invalid.4 

First, the district court’s perfunctory analysis of the collateral estoppel 

arguments cannot withstand scrutiny.  The district court performed no analysis of that 

issue.  Had it done so, it would have been compelled to conclude that Plaintiff failed 

to show collateral estoppel was appropriate given the record in Gingras.  Rees had no 

ability to present evidence or witnesses on the issues under consideration, the issues 

between the cases were not identical, and there was no mutuality of estoppel—all of 

which are required elements under Michigan law. 

Similarly, the district court failed to properly analyze the prospective waiver 

doctrine—at least as interpreted by the Sixth Circuit.  The district provided no analysis 

of relevant Sixth Circuit case law on prospective waiver.  Order and Opinion, RE-14, 

                                              
4 Outside of her prospective waiver challenge, Plaintiff never argued that her 
Arbitration Agreement was unconscionable under Michigan law.  Opposition to 
Motion to Compel Arbitraiton, RE-9, PageID # 355-392.  Such issues are thus waived 
on appeal.  Scottsdale Ins. Co. v. Flowers, 513 F.3d 546, 552 (6th Cir. 2008) (noting the 
general rule is arguments “not raised before the district court [are] waived on appeal 
to this Court”). 
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PageID # 735-737.  Instead, and as noted previously, the district court merely 

adopted a portion of the Second Circuit’s opinion in Gingras.  Id.  That was 

insufficient. 

Had the district court correctly applied the prospective waiver doctrine and 

followed mandatory Supreme Court authority, it would have reached a different 

conclusion.  Plaintiff argued that she would be unable to pursue adequate remedies in 

arbitration because the arbitration provisions selected tribal law, and the district court 

took her at her word.  But the mere fact that the arbitration agreement selects Native 

American law does nothing to prove Plaintiff would be unable to effectively vindicate 

her claims in arbitration.  Further, by merely alleging that she would be unable to 

vindicate her claims, Plaintiff failed to carry her burden of proving that she would be 

unable to pursue adequate remedies in arbitration under Chippewa Cree law.  Indeed, 

Plaintiff did not identify a single claim for which she would be unable to recover.   

Because the district court refused to enforce the arbitration agreement based 

solely on unsubstantiated arguments, it erred. 

A. Rees is not collaterally estopped from seeking to compel 
arbitration 

A single sentence in the district court’s opinion addressed the issue—both case 

law and evidence—of collateral estoppel.  The district court concluded, 

“[a]dditionally, Rees is collaterally estopped from relitigating this issue, as he was a 

party in Gingras, and the issue is identical in both cases and was fully litigated in 
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Gingras. See Wolfe v. Perry, 412 F.3d 707, 716 (6th Cir. 2005).”  There is no discussion 

of how or why the district court reached its decision.   

Because, at least in part, the district court exercised jurisdiction under 28 U.S.C. 

§ 1332(a) (i.e., based on diversity of citizenship), it was to apply the “rules of the 

forum state to determine questions of” claim and issue preclusion.  See Ventas, Inc. v. 

HCP, Inc., 647 F.3d 291, 303 n.4 (6th Cir. 2011) (applying Kentucky res judicata law). 

In Michigan, collateral estoppel requires a litigant to prove, “(1) a question of fact 

essential to the judgment must have been actually litigated and determined by a valid 

and final judgment; (2) the same parties must have had a full and fair opportunity to 

litigate the issue; and (3) there must be mutuality of estoppel.” Monat v. State Farm 

Insurance Co., 677 N.W.2d 843, 845–46 (Mich. 2004) (cleaned up). Plaintiff “bears the 

burden of proving that the doctrine applies.” Lewis v. City of Detroit, No. 09-CV- 

14792, 2011 WL 2084067, at *2 (E.D. Mich. May 24, 2011) (citation omitted). Plaintiff 

failed to meet her burden on all elements.   

Perhaps the most apparent of these failures is that Plaintiff failed to show a 

mutuality of estoppel, or that an exception to mutuality applied. “Estoppel is mutual if 

the party taking advantage of the earlier adjudication would have been bound by it, 

had it gone against him.” Miller v. Detroit Pub. Sch., 189 F. Supp. 3d 671, 679 (E.D. 

Mich. 2016).  Plaintiff was not a litigant in the putative nationwide class in Gingras, and 

she did not seek to intervene in that action. There is thus no mutuality of estoppel. 

And while Michigan has relaxed the mutuality requirements in some cases, the 
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“offensive5 use of collateral estoppel” such as what Plaintiff seeks to use against Rees, 

“is not permissible in Michigan.” Lewis, 2011 WL 2084067, at *2 (emphasis added) 

(citing Burda Bros. Inc. v. Walsh, 22 F. App’x 423, 430 (6th Cir. 2001)); see also Monat, 

677 N.W.2d at 852 (noting Michigan law recognizes an exception to the mutuality 

requirement only in cases of defensive collateral estoppel, and has refused to 

recognize a similar exception for offensive collateral estoppel).  

Next, there was no evidence that the issues in Gingras were sufficiently litigated 

for collateral estoppel to apply.  For an issue to be considered “actually litigated,” for 

purposes of collateral estoppel, “it must have been submitted to and determined by 

the trier of fact.”  People v. Zitka, 325 Mich. App. 38, 45, 922 N.W.2d 696, 701 (2018).  

This, in turn, requires “a full and fair opportunity to litigate the issues in the first 

action.”  Rental Properties Owners Ass'n of Kent Cty. v. Kent Cty. Treasurer, 308 Mich. App. 

498, 529, 866 N.W.2d 817, 835 (2014).  Rees did not have a full and fair opportunity 

to litigate the issues in Gingras—the Vermont district court expressly acknowledged 

that in reaching its decision it was merely crediting the allegations of the complaint, and 

that the court was merely providing the plaintiffs the “opportunity to prove that they 

are true.”  Gingras v. Rosette, No. 5:15-CV- 101, 2016 WL 2932163, at *18 (D. Vt. May 

                                              
5 Offensive collateral estoppel refers to the situation where “a plaintiff is seeking to estop a 
defendant from relitigating [an] issue[ ] which the defendant previously litigated and lost 
against” another party in an earlier action. Parklane Hosiery Co. v. Shore, 439 U.S. 322, 329 
(1979).  While federal courts have discretion to permit or preclude offensive collateral 
estoppel, see id. at 331, Michigan courts have consistently refused to permit plaintiffs to 
collaterally estop defendants from litigating the same issue against a different plaintiff. 
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18, 2016).  Indeed, the Vermont court was explicit in characterizing its analysis of 

arbitration and delegation provision: “[t]he court makes no determination of this issue on 

a motion to dismiss, but the claim—still unproven—is sufficient to support discovery 

and, potentially, proof of these allegations at trial.” Id. at *16.  A “still unproven” 

allegation upon which the court has made “no determination” on the merits cannot 

be said to have been “determined by a trier of fact,” so as to meet the requirement of 

collateral estoppel.  

These deficiencies are real, and require that the district court’s cursory collateral 

estoppel analysis be reversed. 

B. Courts routinely enforce arbitration agreements requiring 
application of foreign law to the exclusion of state and federal law 
without running afoul of the prospective waiver doctrine. 

The Supreme Court, courts in this Circuit, and numerous courts around the 

country have repeatedly found that arbitration agreements are enforceable even where 

they contain choice-of-law provisions which select the laws of a foreign jurisdiction 

and exclude federal law.  The Supreme Court has held that the FAA grants parties 

wide latitude to “tailor some, even many…features of arbitration by contract, 

including…procedure and choice of substantive law.”  Hall Street Assocs., LLC v. 

Mattel, Inc., 128 S. Ct. 1396, 1404 (2008).  Thus, combining arbitration clauses and 

choice-of-foreign-law provisions does not by itself violate the prospective waiver 

doctrine.  This is true even if the parties exclude state or federal law and instead 

“choose to have portions of their contract governed by the law of Tibet, [or] the law 
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of pre-revolutionary Russia.”  DirecTV, Inc., 136 S. Ct. at 468.  Rather, the prospective 

waiver doctrine applies only where the arbitration clause waives “a party’s right to 

pursue statutory remedies.”  Mitsubisihi Motors Corp., 473 U.S. at 637 n.19 (emphasis 

added).   

The Supreme Court has repeatedly upheld choice-of-law provisions selecting 

foreign law in arbitration clauses, even where application of foreign law would 

produce outcomes radically different from those obtainable under United States 

federal law.  In Mitsubishi Motors, for example, the Supreme Court enforced an 

arbitration clause designating foreign law, even where a “contrary result would be 

forthcoming in a domestic context.”  473 U.S. at 629–30 (honoring a contract to 

apply Swiss law in arbitration to the exclusion of federal antitrust law).  In Vimar 

Seguros, the Supreme Court permitted arbitration to proceed under Japanese law, even 

though Japanese law offered complete and outcome-determinative defenses 

unavailable under United States federal law.  515 U.S. at 540–41.  In The Bremen, the 

Supreme Court upheld clauses appointing an English forum and English law, even 

though English law would likely limit plaintiff’s maximum recovery to around 

$80,000, rather than a potential $3.5 million award under United States law.  407 U.S. 

at 3–4, 7–8, 8 n.8, 13 n.15.  These decisions evidence the Supreme Court’s willingness 

to enforce arbitration and choice-of-law provisions, even when a plaintiff identifies 

specific disadvantages they would suffer under foreign law.   

      Case: 19-2470     Document: 13     Filed: 02/18/2020     Page: 52



 43 

While the Supreme Court has never articulated a clear definition of what 

constitutes a “prospective waiver,” it has set an exceedingly high bar for meeting this 

exception to the enforcement of arbitration clauses.  In American Express Co. v. Italian 

Colors Restaurant, the Court reaffirmed that it is not enough that the selected law will 

be unfavorable to a plaintiff.  570 U.S. at 236.  Rather, prospective waiver can be 

found only when a litigant proves that the arbitration and choice-of-law clauses 

preemptively eliminate the right to pursue a remedy.  See id.   The American Express Court 

provided two instructive examples of contractual terms so hostile to a party’s ability to 

pursue its claims that the terms constituted prospective waivers: an arbitration 

provision that expressly “forbid[s] the assertion of certain statutory rights” altogether, 

and “administrative fees attached to arbitration that are so high as to make access to 

the forum impracticable.”  570 U.S. at 236 (2013) (citing Green Tree Fin. Corp., 531 U.S. 

at 90).  But even as it recognized these hypothetical situations in which the 

prospective waiver exception might apply, the Court also acknowledged that it has 

never “invalidated [an] arbitration agreement at issue.”  Id. at 235.6  

                                              
6 Bucking this trend of judicial reluctance to find prospective waiver, several circuit 
courts and district courts have recently invalidated similar arbitration provisions in 
cases involving Native American lenders.  See, e.g., Gingras, 922 F.3d at 125–26, Dillon 
v. BMO Harris Bank, N.A., 856 F.3d 330 (4th Cir. 2017), Hayes v. Delbert Servs. Corp., 
811 F.3d 666 (4th Cir. 2016); see also Rideout, 2018 WL 1220565, at *6–7, Western Sky 
Fin., LLC, 168 F. Supp. 778, 784 (E.D. Pa. 2016).  The courts in these cases seemingly 
sought to punish tribal lenders and related defendants for using time-honored legal 
mechanisms to facilitate efficient resolution of disputes, including arbitration 
agreements and choice-of-law clauses.  See, e.g., Gingras, 922 F.3d at 126 (scolding 
defendants for their “transparent attempts to…skirt state and federal consumer 
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This Court has also upheld the Supreme Court’s high burden for prospective 

waiver, even where the foreign law designated in the contract did not offer the 

remedies a plaintiff would be able to recover under federal law.  In Shell v. R.W. Sturge, 

Ltd., the Sixth Circuit rejected an argument from litigants seeking to resist a choice of 

law and choice of forum clause because “[a]ccording to plaintiffs, the remedies 

available in England are not the equivalent of” those available under state and federal 

law. 55 F.3d at 1231.  The plaintiffs in Shell alleged that English law did not provide 

similar potential recoveries, or seek to remedy similar wrongs, as the securities laws of 

their home state, Ohio.  Id.  But the Sixth Circuit held that it would not invalidate the 

choice of law and choice of forum clauses merely because the “parties will have to 

structure their case differently than if they were litigating in federal court.” Id.  To do 

so, this Court held, would “def[y] reason” because to hold otherwise would be to 

allow a litigant to “circumvent forum selection and arbitration clauses merely by 

                                                                                                                                                  
protection laws”).  None of these courts, however, explained how the contracts at 
issue differed in kind or degree from arbitration clauses and choice-of-law provisions 
that select the laws of any other foreign sovereign to the exclusion of domestic federal 
or state law.  Like the district court here, the courts in these cases proceeded on 
conjecture rather than evidence, see, e.g., id. at 127 (“The arbitration mechanism in 
these agreements…appears to disallow claims brought under federal and state 
law…[The arbitration provisions] appear to foreclose…”), and substituted their own 
judgment for legal and contractual authority.  See id. (describing the use of choice-of-
law and arbitration provisions as a “farce”) (quoting Hayes, 811 F.3d at 674)).  But in 
proceeding this way, these courts exceed their well-defined role.  See, e.g., Dean Witter, 
470 U.S. at 218 (“By its terms, the [FAA] leaves no place for the exercise of discretion by a 
district court.”).   
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stating claims under laws not recognized by the forum selected in the agreement.”  Id. 

(quoting Roby v. Corp. of Lloyd's, 996 F.2d 1353, 1360 (2d Cir. 1993)). 

Similarly, in Richards v. Lloyd’s of London (“Richards II”), the en banc Ninth 

Circuit upheld application of English forum and choice-of-law provisions, even 

though English law prevented plaintiffs from bringing federal securities law and 

RICO claims (such as those pled here).  135 F.3d at 1295–96 (citing Lockman Found. v. 

Evangelical All. Mission, 930 F.2d 764, 768–69 (9th Cir. 1991)).  The Richards II court 

honored the parties’ agreement, stating that it would invalidate the choice-of-law 

provision only if the plaintiffs “would be deprived of any reasonable recourse” or if 

there were authority to show that English law would “bar recovery” for the plaintiffs 

as a result of its enforcement.  Id. at 1296 (emphasis added) (citations omitted). The 

Richards II court reached its conclusion despite its recognition that English law 

provided partial immunity to the defendants, and substantially limited plaintiffs’ 

claims.  135 F.3d at 1296.7  Rather, plaintiffs had to show that the “partial immunity” 

provided by foreign law “would bar recovery” entirely.  Id. (emphasis added). 

                                              
7 Other circuits have reached identical conclusions where plaintiffs have sought to 
avoid choice of law and choice of forum clauses by reference to the prospective 
waiver doctrine.  The Fourth Circuit, in Aggarao v. MOL Ship Management Company, 
Ltd., compelled arbitration of claims containing a choice of Philippines law, even 
where the defendants argued “that Unites States law should not apply” under the 
choice clause, and where it was uncertain whether the plaintiff could “obtain an 
adequate remedy” under Philippines law.  675 F.3d 355, 373 n.16 (4th Cir. 2012).    
Similarly, the Tenth Circuit has recognized that “[t]he fact that an international 
transaction may be subject to laws and remedies different or less favorable than those 
of the United States is not a valid basis to deny enforcement” of a forum selection 
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In adopting the Second Circuit’s decision in Gingras, the district court accepted, 

with no evidence, that “[b]y applying tribal law only, arbitration for the Plain Green 

borrowers appears wholly to foreclose them from vindicating rights granted by federal 

and state law.”  Order and Opinion, RE-14, PageID # 736.  But the district court did 

not say—nor did the plaintiff prove—that the application of Chippewa Cree law 

would bar her from recovering entirely on her claims, or otherwise meet the 

heightened standard set by Shell.  Instead, it was enough for the district court that the 

arbitration agreement “appea[rs] to disallow claims brought under federal and state 

law.”  Order and Opinion, RE-14, PageID # 736.  That reasoning, however, has been 

explicitly rejected by this Court in Shell, as well as by many others.  The district court 

thus erred in concluding that the arbitration and choice-of-law clauses caused Plaintiff 

to prospectively waive her ability to recover. 

The high standards for prospective waiver that the Supreme Court and this 

Court have imposed establish that the arbitration provisions here are valid.  The 

choice-of-law provisions at issue select the laws the Chippewa Cree Tribe to govern 

arbitrations.  Loan Agreement, RE-1-3, PageID # 15.  That law provides Plaintiff 

with real remedies, including recovery of actual damages and injunctive relief.  

Chippewa Cree Tribal Lending and Regulatory Code §§ 10-6-201(a)(1)-(2), RE-9-5, 

PageID # 493.  Such relief is almost identical to the forms of relief available to the 

                                                                                                                                                  
clause.  Riley v. Kingsley Underwriting Agencies, Ltd., 969 F.2d 953, 958 (10th Cir. 1992).  
The same is true here. 
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litigants in Shell.  See 55 F.3d at 1231 (noting that while English law provided 

defendants with “some immunity from damages,” it permitted litigants to recover 

“injunctive, declaratory, recessionary or restitutionary relief,” or “damages where 

[defendant] has acted in bad faith”). There is therefore no meaningful difference 

between the English law enforced by this Court in Shell, and the Chippewa Cree law 

the district court refused to enforce under the prospective waiver doctrine.  The 

district court’s refusal to enforce the arbitration agreement under the prospective 

waiver doctrine deviated from this Court’s authority in Shell, and was therefore 

erroneous.    

C. The district court improperly resolved the prospective waiver 
doctrine question rather than wait for the award enforcement 
stage.  

Leaving all of the above aside—that is, even if the district court had the 

authority to decide whether the Plaintiff’s agreements to arbitrate are enforceable—

the prospective waiver doctrine would still not apply to prevent arbitration of 

Plaintiff’s claims. 

Several courts, including the Supreme Court, have made clear that the 

prospective waiver doctrine cannot be invoked to invalidate an agreement to arbitrate 

where there is a later opportunity for federal court review.  The Supreme Court has 

noted that it is “premature” to decide whether an agreement prospectively waives 

statutory claims when a party “seek[s] only to enforce the arbitration agreement.”  

Vimar Seguros y Reaseguros, S.A., 515 U.S. at 540. 
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That is because, as the Supreme Court recently reaffirmed, the prospective 

waiver doctrine will apply only when a litigant proves that the arbitration and choice-

of-law clauses eliminate the right to pursue a remedy—not merely select the law of another 

sovereign to the exclusion of state and federal law.  See Italian Colors, 570 U.S. at 236.  

Such cases are the extreme exception, and the Supreme Court has never invalidated an 

arbitration agreement on the basis that a consumer has been unable to effectively 

vindicate her rights.  Italian Colors, 570 U.S. at 235 (confirming the Supreme Court’s 

repeated recognition of the effective vindication rule, but noting that the Court has 

always “declined to apply [the effective vindication doctrine] to invalidate the 

arbitration agreement at issue”). 

The proper question for the Court, therefore, “is whether the application of the 

foreign law presents a danger that the [plaintiff] ‘will be deprived of any remedy or 

treated unfairly.’”  Roby, 996 F.2d at 1363 (quoting Piper Aircraft Co. v. Reyno, 454 U.S. 

235, 254–55 (1981)); accord Lindo v. NCL (Bahamas), Ltd., 652 F.3d 1257, 1269 (11th 

Cir. 2011) (summarizing Supreme Court precedent to hold that “choice-of-law clauses 

may be enforced even if the substantive law applied in arbitration potentially provides 

reduced remedies (or fewer defenses) than those available under U.S. law”). 

As the Supreme Court has recognized, when a court retains jurisdiction over a 

case pending arbitration, applying the prospective waiver doctrine is “particularly 

inappropriate,” where there is any uncertainty as to whether a litigant will be able to 

effectively vindicate their claims in the arbitral forum. 14 Penn Plaza LLC v. Pyett, 556 
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U.S. 247, 273–74 (2009).  Section 10 of the FAA permits a court to retain jurisdiction 

to resolve any issues with the enforcement of the arbitral award.  See Henry Schein, 139 

S. Ct. at 530 (acknowledging that Section 10 of the FAA “provides for back-end 

judicial review of an arbitrator’s decision. . . ”); Hooters of Am., Inc. v. Phillips, 173 F.3d 

933, 937 (4th Cir. 1999) (a court retains jurisdiction over a case sent to arbitration 

because “[w]hen a valid agreement to arbitrate exists between the parties and covers 

the matter in dispute, the FAA commands the federal courts to stay any ongoing 

judicial proceedings and to compel arbitration”); U-Save Auto Rental of Am. Inc. v. Furlo, 

368 F. App'x 601, 602 (5th Cir. 2010) (noting that “[o]nce the district court 

determined its jurisdiction for the purpose of ordering arbitration, it properly could 

retain jurisdiction to resolve any issues stemming from its order, including the 

enforcement of the award”).   

This “back-end judicial review” undercuts the district court’s rationale to 

consider the prospective waiver issues at the outset.  Instead, the fact that the district 

court will retain jurisdiction over the case pending completion of arbitration places 

this case squarely within the Supreme Court’s decisions in 14 Penn Plaza, and Vimar 

Seguros.  

The proper course was therefore to send Plaintiff’s claims to arbitration—just 

as the parties’ arbitration agreement contemplated—and definitively determine 

whether Plaintiff was able to effectively vindicate her claims in arbitration.  It was for 

the arbitrator to decide, at least in the first instance, whether the prospective waiver 
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doctrine makes the arbitration agreement unenforceable.  The district court will have a 

chance to review any award pursuant to the FAA after the arbitral proceedings have 

concluded.  The district court’s decision to advance immediately to application of the 

prospective waiver doctrine was inappropriate, premature, and in error. 

For this reason, as well, the Court should reverse. 

CONCLUSION 

The district court’s denial of Appellant’s Motion to Compel Arbitration was 

flawed in many ways.  It avoided a clear and unmistakable delegation clause that 

required the parties to submit threshold issues of arbitrability, including enforceability, 

to arbitration conducted by a third-party neutral at AAA or JAMS.  Yet the district 

court neither analyzed, nor enforced, the delegation clause.  Henry Schein counsels that 

such a failure is reversible error.   

Compounding this error, the district court refused to enforce the arbitration 

agreement based on an unsound and overly constrained interpretation of the 

prospective waiver doctrine found in the Second Circuit’s decision in Gingras.  The 

district court in doing so failed to properly apply, or even look to, mandatory 

authority from this Court, as well as the Supreme Court, compelling a different result.   

This Court should reverse for these reasons, and remand to the district court 

with instructions to stay the case and send Plaintiff’s claims to arbitration. 
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