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Honorable Ronald B. Leighton

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT TACOMA 

SNOQUALMIE INDIAN TRIBE, a 
federally recognized Indian tribe on its own 
behalf and as parens patriae on behalf of its 
members, 

Plaintiff, 

v. 

STATE OF WASHINGTON; and 
GOVERNOR JAY INSLEE and 
WASHINGTON DEPARTMENT OF FISH 
AND WILDLIFE DIRECTOR KELLY 
SUSEWIND, in their official capacities, 

Defendants.

Civil Action No. 3:19-cv-06227-RBL 

SNOQUALMIE INDIAN TRIBE’S 
RESPONSE IN OPPOSITION TO 
DEFENDANTS’ MOTION FOR 
JUDGMENT ON THE PLEADINGS 

NOTE ON MOTION CALENDAR: 
FEBRUARY 28, 2020 

ORAL ARGUMENT REQUESTED 

The Snoqualmie Indian Tribe (“Snoqualmie”) hereby responds in opposition to the State 

Defendants’ Motion to Dismiss. Dkt. 29. Judgment is not possible based on solely the contents of 

the pleadings. 

The State admits that “[a] judicial decision agreeing (or disagreeing) on the this issue 

would be valuable to WDFW in addressing various tribal assertions of treaty hunting rights 

under the Point Elliot Treaty.” Id. at 12. Nevertheless, the State seeks a quick escape to avoid 

both adjudication of this important question and accountability for its interference with 

Snoqualmie’s federally-reserved treaty hunting and gathering rights. Considering the facts in the 

light most favorable to Snoqualmie, the Court should deny the State’s motion and allow this case 

to proceed. 
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LEGAL STANDARD 

Federal Rule of Civil Procedure 12(c) (“Rule”) provides that “[a]fter the pleadings are 

closed but within such time as not to delay the trial, any party may move for judgment on the 

pleadings.” Fed. R. Civ. P. 12(c). The same legal standard applies to a motion for judgment on the 

pleadings as to a motion to dismiss for failure to state a claim. Cafasso v. Gen. Dynamics C4 Sys., 

Inc., 637 F.3d 1047, 1055 n.4 (9th Cir. 2011). The Court must “accept as true all material facts 

alleged in the pleadings and draw all reasonable inferences in favor of the nonmoving party.” See 

Fleming v. Pickard, 581 F.3d 922, 925 (9th Cir. 2009). “Judgment on the pleadings is proper when 

the moving party clearly establishes on the face of the pleadings that no material issue of fact 

remains to be resolved and that it is entitled to judgment as a matter of law.” Hal Roach Studios v. 

Richard Feiner & Co., 896 F.2d 1542, 1550 (9th Cir. 1990).  

ARGUMENT 

The Court should deny Defendants’ motion for four reasons: (1) Ex Parte Young permits 

this suit because Snoqualmie sued Defendants for prospective, declaratory relief, and because the 

Governor and Director of the Department of Fish and Wildlife maintain a “fairly direct” 

connection with the unlawful treaty rights determination; (2) the Tribe has alleged Article III 

standing; (3) res judicata does not apply to a declaration of a treaty right that has never been 

litigated; (4) the limited relief Snoqualmie seeks does not implicate other tribes’ treaty rights, 

negating the need to join them.   

A. Ex Parte Young Permits This Suit Against the State 

Contrary to the State’s argument, Eleventh Amendment immunity is not “jurisdictional” in 

the “traditional sense.” Agua Caliente Band of Cahuilla Indians v. Hardin, 223 F.3d 1041, 1045 

(9th Cir. 2000). Rather, “[t]he rule of Ex Parte Young ‘gives life to the Supremacy Clause’ by 

providing a pathway to relief from continuing violations of federal law by a state or its 

officers.” Green v. Mansour, 474 U.S. 64, 69 (1985). “The test for when Ex parte Young allows 

suits against officials to proceed is quite simple: ‘In determining whether the doctrine of Ex parte 

Young avoids an Eleventh Amendment bar to suit, a court need only conduct a ‘straightforward 
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inquiry into whether [the] complaint alleges an ongoing violation of federal law and seeks relief 

properly characterized as prospective.’” Miranda B. v. Kitzhaber, 328 F.3d 1181, 1189 (9th Cir. 

2003) (citations omitted). The Tribe’s Complaint satisfies both Ex Parte Young requirements, 

including showing a connection to Defendants that is both “fairly direct” as demanded by the State 

or “some connection” as required by case law. See Dkt. 29 at 6-8.

1. The WDFW Director is Not Entitled to Immunity 

Not surprisingly, treaties “do[] not prescribe any specific defendants”. See Miranda B., 328 

F.3d at 1188. In light of Defendant Susewind’s letter wrongfully denying Snoqualmie treaty status, 

which is an issue of federal law (Dkt. 1, ¶ 24), his express confirmation of that denial in a meeting 

with Snoqualmie (id., ¶ 26) and his role in management of the State’s process for designating tribal 

traditional use areas from which Snoqualmie has been wrongfully excluded (id., ¶¶ 19-27; Dkt. 

15-3), Defendants’ argument that Defendant Susewind’s connection is not “fairly direct” is simply 

indefensible on the facts. Dkt. 29 at 6-8.  

Tellingly, in a recent treaty hunting case, Skokomish Indian Tribe v. Goldmark, 994 F. 

Supp. 2d 1168, 1182-1183 (W.D. Wash. 2014), the court denied Eleventh Amendment immunity 

to the Director of WDFW (then Mr. Anderson). The Court reasoned that, like here, because the 

WDFW authored one of the enforcement letters in question, the Ex Parte Young exception to 

sovereign immunity applies.  Id.  The same result should hold here. 

2. The Governor Is Not Entitled to Immunity 

Similarly, the State’s effort to cast the Governor as an innocent bystander fails. In the State 

of Washington, the Governor has been responsible for compliance with the treaties since before 

statehood, United States v. State of Wash., 384 F. Supp. 312, 354 (W.D. Wash. 1974) (“Washington 

I”), and the Governor’s legal duty to enforce the treaties continues to this day.  

The Governor is responsible for managing the government-to-government relationship 

between the State and each of the 29 federally recognized tribes. This relationship was elevated 

by the Centennial Accord signed by Governor Gardener and 26 tribes on August 4, 1989 
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(“Centennial Accord”) in an effort to move beyond the treaty “fishing wars”. Centennial Accord 

§ I, available at https://goia.wa.gov/relations/centennial-accord. The Governor’s primary role in 

managing the government-to-government relationship is further codified under state law. RCW 

43.376 et seq. For example, the Governor appoints the Director of the Governor’s Office of 

Indian Affairs (“GOIA”), is required to receive annual reports from each state agency (RCW 

43.376.020(4)), is required to annually convene a meeting with tribal leaders to address issues of 

mutual concern (RCW 43.376.050) and to provide training on the government-to-government 

relationship to state agencies. RCW 43.376.040.  

This involvement extends to treaty hunting and gathering rights.  WDFW points directly 

to GOIA on its website as a tribal hunting resource.  https://wdfw.wa.gov/hunting/management 

/tribal/resources.  And, in 2016, WDFW received funding for the “governor to convene a 

meeting with federally recognized Indian tribes and the department to develop an enforcement 

protocol with tribes that have off-reservation hunting rights.” Ex. A to Declaration of Claire 

Newman (“Newman Decl.”) (filed herewith). Arguably, the Tribe’s meeting with WDFW in 

December 2019 is an example of such a meeting.  Dkt. 1, ¶ 26.  Thus, there is little question that 

the Governor is ultimately responsible for State decisions pertaining to off-reservation treaty 

hunting and gathering rights. 

Courts considering similar gubernatorial conduct refuse to allow sovereign immunity to 

bar suit.  See Los Angeles Cty. Bar Ass'n v. Eu, 979 F.2d 697, 699 (9th Cir. 1992) (denying 

Governor Eleventh Amendment immunity for his role in a shortage of state-court judges).  

Governor Inslee is no less involved in the ensuring the enforcement of the treaties than the 

Oregon Governor was in overseeing compliance with the Americans with Disabilities Act. 

Miranda B., 328 F.3d at 1189 (denying Governor immunity in suit alleging claims under the 

Americans with Disabilities Act for failing to provide community based treatment, unnecessary 

institutionalization and failing to provide services in the most integrated setting—programs 

which the Governor had oversight but no direct involvement).  
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Snoqualmie’s allegations of on-going violations of federal law and seeking prospective 

relief are sufficient under Ex Parte Young to overcome Eleventh Amendment immunity. 

B. Snoqualmie Demonstrates Article III Standing  

Defendants standing arguments fare no better. Specifically, Defendants try to wedge the 

facts of this treaty status case into the exclusive hunting area and allocation claims of Goldmark, 

and incredibly argue that Snoqualmie cannot show Article III standing because none of its hunters 

or gatherers face imminent arrest.  Dkt. 29 at 11.  Article III is not so narrow, particularly where, as 

here, the State has expressly disclaimed the Tribe’s treaty right.  Dkt. 1, ¶ 24. 

To satisfy Article III’s standing requirements, a plaintiff must show “(1) it has suffered an 

‘injury in fact’ that is (a) concrete and particularized and (b) actual or imminent, not conjectural or 

hypothetical; (2) the injury is fairly traceable to the challenged action of the defendant; and (3) it 

is likely, as opposed to merely speculative, that the injury will be redressed by a favorable 

decision.” Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 180–81 

(2000). The State appears to challenge only the first two prongs of this test—injury and 

causation.  Dkt. 29 at 9-10.  On a motion to dismiss for want of standing, the “court[ ] must 

accept as true all material allegations of the complaint, and must construe the complaint in favor 

of the complaining party.”  Cardenas v. Anzai, 311 F.3d 929, 933 (9th Cir. 2002) (internal 

quotation omitted). Thus, “[a]t the pleading stage,” as in this case, “general factual allegations of 

injury resulting from the defendant's conduct may suffice . . .” Id. (internal quotation omitted).

Snoqualmie’s allegations satisfy this standard. 

1. Snoqualmie Has Suffered an Injury in Fact, and the Injuries Are Directly 
Traceable to State Conduct 

The injuries alleged in this case flow directly from a letter to Snoqualmie dated 

September 24, 2019, signed by Defendant Susewind, in which he declared, on behalf of WDFW 

and the State, that “the Snoqualmie Tribe does not have off-reservation hunting and fishing rights 

under the Treaty of Point Elliot”. Dkt. 1, ¶ 24. Defendant Susewind later reiterated this position in 

person at a meeting on December 11, 2019. Id. at ¶ 26. Through this letter, the State purports to 
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deprive Snoqualmie of its hunting and gathering rights, which are federal property rights, and seeks 

to release the State from its obligation to comply with the federal law.  

As was noted by the Court in Goldmark, the case addressing standing with facts most 

similar to the one at hand is from Ohio. The court in Ottawa Tribe of Oklahoma v. Speck, 447 

F.Supp.2d 835 (N.D. Ohio 2006), held that an Indian Tribe demonstrated injury-in-fact for 

purposes of Article III standing where the Tribe had informed the State’s Director of Natural 

Resources that it intended to commence exercising its commercial hunting and fishing rights 

allegedly preserved under treaty and the same day the State’s attorney general announced that he 

was rejecting the Tribe’s claim for hunting and fishing rights. 994 F.Supp.2d 1179 (citing Speck, 

447 F. Supp.2d at 838). Under the straightforward analysis of Speck, all Snoqualmie must do is 

to demonstrate an injury in fact for the purpose of establishing Article III standing is allege, as it 

has, that its hunting and gathering Treaty rights have been expressly disclaimed by Washington 

State officials. Compare id. with Dkt. 1, ¶¶ 21-26.

Treaty rights are federal property rights protected by Article V of the United States 

Constitution as applied through the Fourteenth Amendment which may not be taken without due 

process of law and just compensation. Dkt. 1, ¶ 31; see Menominee Tribe of Indians v. United 

States, 391 U.S. 404, 413 (1968); Shoshone Tribe of Indians of Wind River Res. v. United States, 

299 U.S. 476, 497 (1937). The State’s deprivation of treaty rights through the Director’s letter 

and subsequent affirmation of the State’s position are sufficient by themselves to establish 

standing here. Unlike Goldmark, disclaiming that Snoqualmie has rights at all, as opposed to 

criminal enforcement and claims of exclusivity, is precisely the issue here, and the analysis of 

Snoqualmie’s standing is straightforward. Goldmark, 994 F. Supp. 2d at 1178–79.  Director 

Susewind’s letter, by itself, creates the injury in fact. 

Even if Defendants’ disclaiming of treaty rights was insufficient by itself, the deprivation 

has caused injuries to the Tribe’s sovereignty and self-determination. Dkt. 1, ¶¶ 27, 30; see also

Declaration of Danniel Willoughby (“Willoughby Decl.”), ¶¶ 18-22 (filed herewith); Declaration 

of McKenna Dorman (“Dorman Decl.”), ¶¶ 4, 10-12 (filed herewith). In the context of fishing, 
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Judge Boldt found that “plaintiff tribes [are] entitled to exercise its governmental powers by 

regulating the treaty right fishing of its members without any state regulation thereof”. See 

Washington I, 384 F. Supp. at 340. The same governmental authority applies to hunting and 

gathering. Snoqualmie has a sovereign interest in regulating its members’ hunting and gathering 

free from State interference according to the Tribe’s own Hunting and Gathering Code and 

ensuring wildlife resources are sufficient to sustain future tribal hunting through co-management 

with the State. Willoughby Decl., ¶ 21; Newman Decl., Ex. L. Thus, these injuries to tribal 

sovereignty and self-determination are sufficient for the purpose of Article III standing. See also 

Moe v. Confederated Salish and Kootenai Tribes of Flathead Reservation, 425 U.S. 463, 469 n.7 

(1976) (holding that injury to tribal self-government was sufficient to confer standing). 

Snoqualmie further alleges an injury in fact in that the State met with treaty tribes other 

than Snoqualmie regarding WDFW’s “procedural guidelines to evaluate treaty tribes’ asserted 

traditional hunting areas”. Dkt. 1, ¶¶ 21-22, 39. By excluding Snoqualmie, any designation of 

traditional areas will disregard Snoqualmie’s legal interests and treaty hunting rights in its absence, 

and without its consent. Given that traditional areas designated through the State’s process are the 

only areas so designated, the State’s process is currently the only legal mechanism for Snoqualmie 

tribal members to lawfully engage in treaty hunting. The State has closed this door on Snoqualmie. 

As such, the State’s deprivation of treaty rights immediately injures the Tribe’s ability to 

hunt and gather off-reservation, the Tribe’s sovereignty and self-determination in regulating tribal 

members’ treaty-reserved activities, and impairs the Tribe’s ability to partake in both the State 

hunting process governed by WDFW and treaty resource management. A favorable decision by 

this Court would require Defendants to recognize Snoqualmie’s treaty status and include 

Snoqualmie in the hunting area designation process, thus satisfying these prongs of Article III 

standing analysis. See Friends of the Earth, Inc., 528 U.S. at 180–81. 

2. Threat of Enforcement Actions for Illegal Hunting and Gathering 

Assuming the State is correct that the Goldmark standard applies requiring some genuine 

threat of imminent prosecution, Snoqualmie’s Complaint still clears the standing hurdle.  Injuries 
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resulting from Defendants’ deprivation of treaty rights extend to individual tribal members who 

wish to exercise their treaty hunting and gathering rights on an equal basis with members of 

other treaty tribes. Dkt. 1, ¶ 39.  Hunting and gathering are essential for Tribal members to help 

feed their families, to practice their tribal culture and ensure that it is passed on to future 

generations. Willoughby Decl., ¶¶ 4, 7-14, 18-21; Dorman Decl., ¶¶ 4-12. The injuries these 

tribal members have suffered as a direct result of the State’s conduct are immediate and palpable.  

Based on Defendants’ erroneous disclaiming of Snoqulamie’s treaty rights, Defendants 

will impose the same restrictions on the time, place and manner of hunting as are imposed on 

non-Indians across the State and will bring enforcement actions against Snoqualmie tribal 

members as necessary. U.S. v. Wash., 520 F.2d 676, 684 (9th Cir. 1975) (“An Indian going 

outside of the reservation is subject to nondiscriminatory state laws unless there is express 

federal law to the contrary.”). Snoqualmie Tribal Councilman Danniel Willoughby previously 

faced criminal charges for illegal hunting and fears similar charges would be brought if he 

hunted under his treaty rights. Willoughby Decl., ¶ 15-16, Ex. A. Snoqualmie tribal members are 

also acutely aware of past enforcement actions against tribal members. Willoughby Decl., ¶ 17. 

The Tribe should neither have to wait for its members to be criminally cited or live under 

such fear at the hands of the State. It is absurd for Defendants to argue to the contrary, 

particularly since they ignore the salient fact that their unlawful treaty rights determination 

deprives Snoqualmie tribal members of the affirmative defense to criminal charges of illegal 

hunting that they would face when they attempt to exercise their treaty hunting rights. In 

particular, the Tribe submitted proof that it was a signatory to the Treaty of Point Elliot. Dkt. 1, 

¶¶ 22, 23. The State rejected this evidence and issued its treaty rights determination purporting to 

deny Snoqualmie treaty hunting rights.  Id. ¶ 24. Therefore, if a Snoqualmie tribal member is 

cited for illegal hunting, the treaty rights affirmative defense is almost certain to be denied.  

Snoqualmie tribal members are thus further harmed by the State’s discriminatory treaty rights 

determination. Dkt. 1, ¶¶ 29, 36, 37. The Tribe has sufficiently alleged Article III standing.   
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C. Res Judicata Does Not Bar This Suit Invoking a Treaty Right Never Litigated 

Issue preclusion “bars successive litigation of an issue of fact or law actually litigated and 

resolved in a valid court determination essential to the prior judgment, even if the issue recurs in 

the context of a different claim.” Garity v. APWU Nat'l Labor Org., 828 F.3d 848, 858 (9th Cir. 

2016) (citations omitted). To determine if the issue preclusion doctrine applies, courts apply a 

three-prong test, asking if “(1) the issue necessarily decided at the previous proceeding is 

identical to the one which is sought to be relitigated; (2) the first proceeding ended with a final 

judgment on the merits; and (3) the party against whom [issue preclusion] is asserted was a party 

or in privity with a party at the first proceeding.” Id. (citations omitted). Defendants fail to 

demonstrate the first and second factors for res judicata, defeating their argument. 

As explained below, the State’s arguments twist and distort the ruling of Judge Boldt.  

Defendants speciously claim that “regardless of whether a tribal entity is asserting treaty hunting 

rights or treaty fishing rights, both issues are nested within the same single, overarching inquiry.” 

Dkt. 29 at 14. No court has adopted this rule and doing so now would render meaningless the 

Ninth Circuit’s recognition that “a newly recognized tribe” may “proceed . . . [to] introduc[e] its 

factual evidence anew” to establish its treaty status. U.S. v. Wash., 593 F.3d 790, 801 (9th Cir. 

2010) (“Washington IV”). The context in which treaty status was adjudicated matters greatly 

because it determines the issues and evidence presented to the court for res judicata purposes. If 

hunting and gathering and fishing shared the same inquiry, then the scope of U.S. v. Washington

is far broader than any court has ever held or any party thereto ever contemplated. 

Here, there can be no preclusion as Snoqualmie’s treaty status to hunt and gather has 

never been litigated.  Even if the Court concludes that the issues are identical and that U.S. v. 

Washington effectuated a final judgment on the merits as to hunting and gathering, two 

exceptions to the res judicata apply in this case. 
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1. The Issues Necessarily Decided in U.S. v. Washington Were Specific to Fishing 
By Design 

There is no credible dispute that the United States did not seek adjudication of the full 

panoply of rights under the treaties in U.S. v. Washington; rather, the claims were limited to off-

reservation fishing rights. Washington I, 384 F.Supp. 312 (“The United states . . . filed suit 

against the State of Washington . . . seeking declaratory and injunctive relief concerning off-

reservation treaty right fishing.”). As a result, the court expressly limited its rulings in 

Washington I to fishing: “This case is limited to the claimed treaty-secured off-reservation 

fishing rights of the Plaintiff tribes” (id. at 400) (emphasis added).  Subsequently, when Judge 

Boldt referred the matter of Snoqualmie’s treaty status to Master Cooper, he indicated that treaty 

status should be specifically determined as “defined in Final Decision No. I”—in other words, 

specific to the treaty fishing right. Ex. C at 1 to Newman Decl. (emphasis added). 

It is simply not true that U.S. v. Washington litigated Snoqualmie’s treaty status as to 

hunting and gathering.  This Court and the Ninth Circuit have disagreed with Defendants, and 

expressly held that U.S. v. Washington does not extend beyond treaty fishing rights. E.g., 

Goldmark, 994 F.Supp.2d at 1174 (noting that “the scope of the hunting and gathering provision 

has not been previously litigated in federal court.”); Skokmish Indian Tribe v. Forsman, 738 Fed. 

Appx. 406, 408 (9th Cir. 2018) (“No plausible reading” of U.S. v. Washington proceedings 

“supports the conclusion that [U.S. v. Washington] litigation decided anything other than treaty 

fishing rights.”); Makah Indian Tribe v. Verity, 910 F.2d 555, 560 (9th Cir. 1990) (U.S. v. 

Washington “concerns only fishing regulations promulgated by the State of Washington”). These 

rulings contravene issue preclusion by demonstrating that (1) the issues in U.S. v. Washington 

were limited to fishing and (2) no final judgment on the merits issued for the purpose of hunting.  

2. Evidence and Testimony in U.S. v. Washington Demonstrate That the Issues 
Necessarily Decided in That Case Were Specific to Fishing, Not Hunting 

Close review of the evidence, pleadings and transcripts from Snoqualmie’s hearing on the 

issue of treaty tribe status for treaty fishing reveals that the issues before the court in Washington 

II, are not identical to the issues presented to the Court in this case.  
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The evidence presented at Snoqualmie’s hearing in U.S. v. Washington included 

numerous exhibits relating to fishing. Exhibits included, for example, the Tribe’s fishing 

ordinance and regulations, correspondence between the Tribe and federal officials regarding “the 

fishing case” (Ex. K to Newman Decl.) and a letter from Snoqualmie’s attorney retained to 

represent it in “the fish case”. Id. at p. 28 (SNQ-62). The interrogatories propounded on 

Snoqualmie overwhelmingly related to fishing. Ex. D to Newman Decl.  

The limited nature of the prior case is further clarified by the opening statement of 

Snoqualmie’s attorney which advised the court that his case would demonstrate that Snoqualmie 

is “entitled to exercise their treaty right to fish.” Ex. E at p. 2 to Newman Decl. Likewise, 

testimony by Snoqualmie’s witnesses centered on fishing, for example, the leadership of 

Snoqualmie elder Jerry Kanim in defending Snoqualmie fishermen facing criminal charges by 

county game wardens (id. at p. 3) and Snoqualmie Tribal Council’s authorization of the issuance 

of identification cards to treaty fishers by the Tribe’s Fish Commission. Id. at p. 4. The United 

States’ expert similarly opined on the issue of treaty status only for the purpose of treaty fishing 

rights. Ex. F to Newman Decl.  

Thus, the parties’ own representations, the court’s rulings, and evidence and testimony

presented at Snoqualmie’s hearing support a finding that Snoqualmie has never litigated treaty 

status in the context of hunting, and certainly has not done so as a federally-recognized tribe. 

3. The Legal and Factual Issues Litigated in Washington II Are Not Identical to 
the Issues Determinative of Treaty Status in This Case 

The salient factual and legal issues actually litigated in Snoqualmie’s hearing in 

Washington II, 476 F.Supp. 1101 (W.D. Wash. 1979), are not identical to the issues presented to 

this Court.  There, the United States argued and Judge Boldt focused on issues related to federal 

recognition and land base, which are ultimately not determinative of treaty status.  

A close look at pleadings and decision in the case clarify that a determinative issue for 

Judge Boldt was federal recognition. He concluded that “[o]nly tribes recognized as Indian 

political bodies by the United States may possess and exercise the tribal fishing rights secured 
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and protected by the treaties of the United States.” Id. at 1111. The Ninth Circuit subsequently 

corrected Judge Boldt’s legal standard clarifying that federal recognition is not determinative. 

U.S. v. Wash., 641 F.2d 1368, 1371-1374 (9th Cir. 1981). While the Ninth Circuit’s subsequent 

decision corrected Judge Boldt’s decision as a matter of law, that decision does not change the 

fact most relevant to the application of res judicata, which is that federal recognition was the 

issue that was “actually litigated” and “necessarily decided” for the purpose of determining 

treaty status. In contrast, in this case, the Court would consider the evidence in light of the 

correct legal standard for treaty status: “maintenance of an organized tribal structure”. Id. 

Judge Boldt’s erroneous legal conclusion was taken from the United States’ Proposed 

Findings of Fact and Conclusions of Law, which Judge Boldt “adopted, without substantial 

change”. Id. at 1371; Ex. G at 19 to Newman Decl. In fact, the United States encouraged the 

adoption of this erroneous legal conclusion throughout the proceeding. Ex. H at 1-2 to Newman 

Decl. (“[I]ntervenors’ Proposed Complaint does not contain any allegations of federal 

recognition”; “None of these Applicants is currently recognized by the United States”); Id. at 3 to 

Newman Decl. (“None of these five Intervenors is recognized by the Department of Interior as 

an Indian tribe in the sense of a political entity”). 

Other issues were litigated in Washington II that would be irrelevant in this case. In his 

order referring Snoqualmie’s treaty status determination to Master Cooper, Judge Boldt states 

that Snoqualmie’s claim was for “aboriginal” rights as opposed to treaty-reserved rights.  Ex. C 

at 2 to Newman Decl. This one word is significant for, when determining aboriginal rights, the 

question for the court is whether extinguishment of a tribe’s Indian title to, or right to occupy, 

their aboriginal territory operated to extinguish the tribe’s aboriginal hunting rights.  E.g., United 

States v. State of Minn., 466 F.Supp. 1382, 1385 (D. Minn. 1979).  As a result, in the previous 

case, the United States averred that the existence of a reservation was determinative of treaty 

status. A witness for the United States’ testified that “[t]he position that the United States has 

taken to this point is that there was a treaty entered into and that the tribes on the reservation 

were the groups that succeed to everything that related to that treaty.” Ex F to Newman Decl. 
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Likewise, the United States argued that a treaty tribe “do[es] not include descendants of formerly 

active tribes who live outside of Indian territorial communities (reservations) unless such 

descendants are of one-half or more Indian blood” (Ex. H at 26 to Newman Decl.), and that 

treaty fishing status should be denied because “[n]one [of the Intervenors] has a reservation”.  Id. 

at 3. Moreover, the United States reasoned that a non-recognized tribe that had been determined 

by Judge Boldt to be a treaty tribe for fishing, was granted an “exception” because it was a 

“reservation tribe.” Id. at 27. Since the legal standard adopted by the Ninth Circuit for treaty 

status does not require federal recognition or a reservation (641 F.2d at 1371-74), neither of these 

issues will be litigated by federally-recognized Snoqualmie in this case. 

In sum, the issues that were “actually litigated” and “necessarily decided” for the purpose 

of determining treaty status primarily focused on federal recognition, reservation status and 

Snoqualmie’s aboriginal rights. None of these issues are determinative or essential to the 

judgment in this case. Eureka Fed. Sav. & Loan Ass’n v. American Casualty Co. of Reading, 

Penn., 873 F.2d 229, 233 (9th Cir. 1989) (issue preclusion “inappropriate if there is any doubt as 

to whether an issue was actually litigated in a prior proceeding.”)  Contrary to the State’s 

erroneous characterizations of Snoqualmie’s evidence, (Dkt. 25 at 4) (arguing that “[t]he 

evidence Snoqualmie seeks to present here is largely identical to what the Court considered in 

1979”), the issues and evidence that Snoqualmie would present to this Court would not be 

“identical” in almost any respect to the issues and evidence before the court in Washington II. 

4. Even If the Issues Presented Are Similar, the Restatement (Second) of 
Judgments § 28 (1982) Exceptions to Res Judicata Clearly Apply Here 

The point that both Washington II and Washington IV explicitly anticipate future 

litigation of Snoqualmie’s treaty status cannot be overstated and further mandate that res 

judicata does not bar this case.  

Judge Boldt’s temporal qualifications of his rulings regarding Snoqualmie’s treaty 

status—finding that Snoqualmie was not “at this time a treaty tribe” and that Snoqualmie did not 

“presently hold. . . fishing rights . . . in this case”— indicate that he understood that 
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Snoqualmie’s circumstances could change, and correspondingly, so could the Court’s 

determination. Washington II, 476 F. Supp. at 1104, 1111, aff'd, 641 F.2d 1368 (9th Cir. 1981) 

(emphasis added). This makes sense in light of the significance of federal recognition to his 

determination and the well-known fact that BIA was reviewing Snoqualmie, among other tribes, 

for federal recognition at the time. Ex. B at pp. 6-10 to Newman Decl.  The United States even 

argued in Washington II that, if the Court denied treaty status, it would not “foreclose the 

possibility that this Court can suggest guidelines that a group of persons must meet to qualify as 

an Indian tribe in the governmental sense”, leaving the door open for some future litigation. 

Ex. H at 3.  

Likewise, Washington IV’s admonition that “[n]othing [the court has] said precludes a 

newly recognized tribe from attempting to intervene in United States v. Washington or other 

treaty rights litigation to present a claim of treaty rights not yet adjudicated” strongly indicates 

the Ninth Circuit’s expectation that res judicata would not bar subsequent litigation of treaty 

status for hunting and gathering. U.S. v. Washington, 593 F.3d 790, 801 (2010) (“Washington 

IV”) (emphasis added). To adopt the State’s tortured reading and hold otherwise would strip the 

Circuit’s decision of any meaning.   

Even if this Court were to think the issues are similar, the idea that res judicata would not 

apply to a future determination of Snoqualmie’s treaty status for hunting and gathering rights is 

not novel.  In Commissioner of Internal Revenue v. Sunnen, 333 U.S. 591 (1948), the Supreme 

Court declined to apply issue preclusion because there had been a “significant change in the legal 

climate.” Sunnen, 333 U.S. at 606. The Court held that “a change or development in the 

controlling legal principles” may make a prior judicial determination “obsolete or erroneous, at 

least for future purposes.” Id. at 599.  Although a tax case, the rationale applies with equal force 

here given Snoqualmie’s subsequent federal recognition (and reservation proclamation) which 

addresses the issues seized upon by Judge Boldt. Segal v. AT&T, 606 F.2d 842, 845 (9th Cir. 

1979) (noting exception to collateral estoppel where “[t]he issue is one of law and ... a new 

determination is warranted in order to take account of an intervening change in the applicable 
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legal context” and noting that “[i]ssue preclusion has never been applied to issues of law with the 

same rigor as to issues of fact”) (citations and emphasis omitted).  Accordingly, courts decline to 

apply res judicata under exceptions articulated in the Restatement (Second) of Judgments § 28 

(1982), which states:  

Although an issue is actually litigated and determined by a valid and final judgment, 
and the determination is essential to the judgment, relitigation of the issue in a 
subsequent action between the parties is not precluded in the following circumstances: 
. . . (3) a new determination is warranted in order to take account of an intervening 
change in the applicable legal context or otherwise to avoid inequitable administration 
of the laws;  . . . (4) A new determination of the issue is warranted by differences in the 
quality or extensiveness of the procedures followed in the two courts or by factors 
relating to the allocation of jurisdiction between them.  

Comment (c) further explains that “reexamination is appropriate if the change in the law, or other 

circumstances are such that preclusion would result in a manifestly inequitable administration of 

the laws.” Courts, including the Supreme Court and the Ninth Circuit, are not afraid to decline to 

apply res judicata when one of these exceptions apply. See Whole Woman’s Health v. 

Hellerstedt, ---U.S.---, 136 S.Ct. 2292, 2304-09 (2016) (holding that where “important human 

values are at stake” “even a slight change of circumstances may afford a sufficient basis for 

concluding that a second action may be brought” without violating the doctrine of claim 

preclusion); Artukovic v. I.N.S., 693 F.2d 894, 898 (9th Cir. 1982) (declining to apply res 

judicata due to changes in the governing law); Cheshire Bridge Holdings, LLC v. City of Atlanta, 

777 Fed.Appx. 310 (11th Cir. 2019) (unpublished) (reversing trial court’s decision on res 

judicata); Southeast Fla. Cable, Inc. v. Martin Cnty, Fla., 173 F.3d 1332 (11th Cir. 1999) (res 

judicata did not bar suit due to a modification of significant facts (a significant expansion of 

Comcast’s service area) creating new legal conditions).  Exceptions 3 and 4 apply in this case. 

With regard to the third exception under the Restatement, the applicable legal context has 

substantially changed since Washington II. The Ninth Circuit has clarified that neither federal 

recognition nor the existence of a reservation are  determinative of treaty status. U.S. v. State of 

Wash., 641 F.2d at 1371-1374. Moreover, Snoqualmie’s circumstances have materially changed 
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as the facts supporting federal recognition provide the missing “in a political sense”, has a 

reservation, and now has extensive documentary evidence to show that it has maintained its 

tribal structure in satisfaction of the requirements for treaty status. See Dkt. 15-2.  

With regard to the fourth exception under the Restatement, the quality and extensiveness 

of the legal procedures regarding Snoqualmie’s treaty hunting and gathering status will be far 

greater in this Court than for fishing in Washington II. Ex. B at 26-27 to Newman Decl. In its 

hearing, Snoqualmie had less than one day to present its case, (see Ex. E at p. 5 to Newman 

Decl.) the Tribe offered 87 exhibits, and Master Cooper dedicated merely one page to 

Snoqualmie’s treaty status in his report. Ex. I at 8-9 to Newman Decl. In sum, res judicata does 

not and should not apply. 

D. The Limited Relief Snoqualmie Seeks Does Not Require Joinder  

Defendants lastly argue that Snoqualmie’s case should be dismissed for failure to join 

required parties under Rule 19. Dkt. 29 at 15. Defendants piggyback entirely on Tulalip’s proposed

motion to dismiss, expressing a concern for “the rights of other tribes” implicated by this case.1 Id.

While responding to wholly unspecified concerns of unknown “other tribes” based on a motion 

that is not yet filed is nearly impossible, Rule 19 does not require dismissal. Defendants’ reliance 

on Tulalip’s motion is disturbing because it (and therefore, Defendants’ motion) trades in myriad 

misrepresentations regarding U.S. v. Washington and the claims in this case, such as (1) there is 

only one successor in interest to a treaty signatory; (2) only one tribe may exercise treaty rights in 

a particular location, (3) U.S. v. Washington determined tribes’ treaty hunting rights, and (4) game 

taken by one tribe necessarily diminishes the treaty right and resources of another tribe. None of 

these arguments accurately reflect the law and none of them support joinder in this case.  

1 To respond to Defendants arguments regarding Rule 19, Snoqualmie must respond in part to 
Tulalip’s proposed motion to dismiss regarding Rule 19, which it does herein.  Snoqualmie 
expressly reserves the right to brief Tulalip’s motion should its leave to intervene be granted. 
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1. Neither Tulalip Nor Any Other Tribe Is a Required Party  

The first step for determining whether a non-party is necessary and indispensable is to 

determine whether the non-party is a required party that should be joined under the standards of 

Rule 19(a) based on any of the following factors:  

1) in that party’s absence, the court cannot accord complete relief among the 
existing parties; or 

2) the absent party claims an interest relating to the subject of the action and is so 
situated that the disposition of the action in the party’s absence may 

3) as a practical matter impair or impede the party’s ability to protect the interest; or 
4) leave an existing party subject to a substantial risk of incurring double, multiple, 

or otherwise inconsistent obligations because of the claimed interest. 

Rule 19(a). If a non-party is necessary, then it is joined by court order if possible. Rule 19(a)(2). 

a. Complete Relief Can Be Accorded Absent Other Tribes’ Participation 

Defendants generally argue that “a decision declaring that the Snoqualmie Tribe has 

hunting and gathering rights under the Point Elliott Treaty necessarily implicates the interests of 

the Tulalip and potentially the other tribes that have established treaty rights under the Point Elliott 

Treaty.” Dkt. 29 at 15. Tulalip more specifically argues that Snoqualmie cannot obtain complete 

relief because Tulalip “will not be bound by any judgment rendered in its absence,” and “would 

seek to fully exercise its own treaty reserved rights with respect to the same game and same areas 

that Snoqualmie claims.”  Dkt. 17-1 at 16. Not so. 

Snoqualmie has not alleged that Tulalip is not entitled to exercise such rights, and it does 

not seek here to adjudicate the scope or allocation of any hunting right. In fact, it specifically 

disclaimed any desire to do so.  Dkt 1, ¶ 3. Thus, a decision as to Snoqualmie’s treaty status will 

not bind Tulalip or prevent it from fully exercising its treaty rights. Additionally, since there has 

neither been an adjudication of any tribes’ treaty hunting and gathering rights nor any allocation 

to Tulalip, a declaration of Snoqualmie’s treaty status does not require Tulalip’s participation. 

Defendants’ and Tulalip’s concerns are speculative and unfounded, and do not support joinder. 

b. Snoqualmie’s Claims Neither Threaten Any Tribe’s Existing Treaty 
Rights Nor Would the Relief Sought Impair Those Rights
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For an absent party to have a legally protected interest in a suit, the interest must be more 

than a financial stake and more than speculation about a future event. Makah, 910 F.2d at 558. If 

such a legally protected interest exists, the court must further determine whether that interest will 

be impaired or impeded by the suit. Id.

Defendants and Tulalip claim that Tulalip has a “legally protected interest in treaty hunting 

and gathering rights reserved under the Treaty of Point Elliott” and that a declaration of 

Snoqualmie’s treaty status would “directly injure Tulalip by diluting Tulalip’s existing treaty 

rights.” Dkt. 17-1 at 11–12. Tulalip further alleges that “[t]he addition of another tribe to share 

finite game resources with would necessarily reduce and limit Tulalip’s rights” Id. at 12. Neither 

argument is correct. First, Defendants’ reliance on the decision in Washington II in claiming 

Tulalip’s legally protected interest is erroneous as that case made no determination as to hunting. 

Second, Snoqualmie’s treaty status for the purpose of its participation in a State-run hunting 

process, the relief sought by the Tribe, cannot and does not impact Tulalip. See Dkt. 22 at 2-9. 

Third, the proportion of game, roots, and berries that tribes may take has never been 

adjudicated, so a determination of Snoqualmie’s treaty status cannot affect any right Tulalip claims 

to “finite game resources.” Id. Thus, despite Tulalip’s reliance on United States v. Washington, 

593 F.3d 790, 800 (9th Cir. 2010) and Makah, 910 F.2d at 559, these cases are inapposite because, 

unlike with fishing, no “detailed regime for regulating and dividing [hunting] rights has been 

created,” Washington, 593 F.3d at 800, nor have any “inter-tribal allocation decisions” been made. 

Makah, 910 F.2d at 559. It is not the case that “any share that goes to the [Snoqualmie] must come 

from the other tribes,” Makah, 910 F.2d at 559, and a declaration of Snoqualmie’s treaty hunting 

rights will not result in the “dilution” of Tulalip’s or any other tribe’s treaty hunting rights.  

Finally, hunting by Snoqualmie tribal members under their own regulatory scheme will not 

result in an increase in number of animals actually taken. Instead, tribal members formerly hunting 

with state tags would hunt under a Tribal license instead. Their hunting would be subject to and 

limited by the Tribe’s hunting regulations, as well as any agreements with the State or other treaty 

tribes. Ex. L to Newman Decl.; Willoughby Decl. ¶¶ 21, 22. Moreover, entry into the State hunting 
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process would enable Snoqualmie to support and enhance the State’s habitat restoration and 

wildlife protection with the aim of increasing overall wildlife populations available for tribal 

shares. Willoughby Decl. ¶ 22. Therefore, relief for Snoqualmie will not impair other tribes’ rights. 

2. The State is Not At Risk of Facing Inconsistent Obligations 

Defendants contend that if Snoqualmie’s case proceeds, it “could find itself facing 

inconsistent obligations and multiple differing judicial interpretations of . . . the Point Elliott Treaty 

and/or other treaties.” Dkt. 29 at 15. Tulalip similarly argues in its motion to dismiss. See Dkt. 17-

1 at 19. But in making this argument, both the State and Tulalip distort the scope of relief sought.  

Inconsistent obligations under Rule 19 “occur when a party is unable to comply with one 

court’s order without breaching another court’s order concerning the same incident.” Cachil Dehe 

Band of Wintun Indians of the Colusa Indian Cmty. v. California, 547 F.3d 962, 976 (9th Cir. 

2008) (citation omitted). Thus, inconsistent obligations arise where a party to litigation is enjoined 

from certain actions but because an absent party is not bound, the party to the case faces 

“intractable, mutually exclusive alternatives” and therefore subjects the party to “the substantial 

risk of facing multiple, inconsistent obligations.” Dawavendewa v. Salt River Project Agr. Imp. & 

Power Dist., 276 F.3d 1150, 1158 (9th Cir. 2002).   

Here, there is no substantial risk that the State would incur inconsistent obligations because 

there is no other court order concerning the State excluding a tribe from the State hunting process 

based on a denial of Treaty status. A declaration of Snoqualmie’s treaty status for hunting and 

gathering would not and cannot reopen the decision in Washington II on fishing rights.  This is 

because the State faces no existing obligation because tribes treaty hunting rights have never been 

adjudicated. And, undermining Tulalip’s claim that this lawsuit would cause Snoqualmie and 

Tulalip to claim “directly conflicting treaty rights to hunt the same game in the same areas,” Dkt. 

17-1 at 20, nowhere has Snoqualmie sought to exercise its treaty hunting rights in Tulalip hunting 

territory or within any other specific geographic boundaries, nor has it sought any allocation of 

game. Thus, this suit poses no risk of inconsistent obligations to the State.  
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Further, despite Tulalip’s claim that the State would be “faced with the choice of complying 

with the injunction requiring them to recognize Snoqualmie as a treaty tribe . . . or complying with 

its competing legal obligation to Tulalip” no such dilemma truly exists. Dkt. 17-1 at 21.  If the 

Court were to declare Snoqualmie to be a signatory to the Treaty of Point Elliott and to enjoin 

Defendants from violating federal law, the State would not be faced with “intractable, mutually 

exclusive alternatives,” because the State has not yet designated traditional hunting areas and the 

process has a means for resolution of conflicting claims between tribes. Ex. J at 7 to Newman Decl. 

There is also nothing precluding the State from simultaneously recognizing both Snoqualmie and 

Tulalip’s treaty hunting and gathering rights. U.S. v. Oregon, 2008 WL 1711525 (D. Or. Apr. 8, 

2008) (recognizing joint fishing rights of two tribes to the same fishery). 

Defendants fear that it could face “multiple differing judicial interpretations of . . . the Point 

Elliott Treaty and/or other treaties,” is also unfounded since Snoqualmie does not seek a 

determination as to the scope or allocation of the Treaty right. Moreover, the possibility of having 

to adhere to different interpretations of a legal right for the tribes, “does not, without more, rise to 

the level of creating a ‘substantial risk’ of incurring ‘inconsistent obligations.’” See Cachil Dehe 

Band, 547 F.3d at 976 (no risk of inconsistent obligations where California might have to adhere 

to one interpretation of a compact when dealing with particular Indian tribes, while following a 

different interpretation in its dealings with other tribes, because California could consistently deal 

with each tribe according to the different judgments).2 Because there is no risk of inconsistent 

obligations, Tulalip is not a required party to this case despite Defendants’ attempt to make it so. 

2 The possibility of multiple litigation does not on its own determine Rule 19 considerations. 
Shelton v. Exxon Corp., 843 F.2d 212, 218 (5th Cir. 1988) (“it is the threat of inconsistent 
obligations, not the possibility of multiple litigation . . . that determines Rule 19 considerations.”); 
Boone v. Gen. Motors Acceptance Corp., 682 F.2d 552, 554 (5th Cir. 1982) (“While it is 
conceivable that following this litigation . . . a second suit could result . .  judicial economy and 
convenience do not in themselves provide grounds for dismissal.”);  Wheeler Peak, LLC v. L.C.I.2, 
Inc., 2009 WL 2982817, at *12 (D.N.M. Aug. 15, 2009). 
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E. This Action Can and Should Proceed in the Absence of Other Non-Party Tribes  

For the reasons set forth above, Tulalip is not a “required” party under Rule 19(a). But even 

if the Court were to determine that a non-party tribe were required, but could not be joined due to 

sovereign immunity, the case should nonetheless proceed in the absence of those parties for several 

reasons. Pursuant to Rule 19(b), factors to be considered as to whether, “in equity and good 

conscience,” to proceed among the existing parties include: 

1) the extent to which a judgment rendered in the non-party’s absence might 
prejudice the non-party or the existing parties; 

2) the extent to which any prejudice could be lessened or avoided . . .  
3) whether a judgment rendered in the non-party’s absence would be adequate; and  
4) whether the plaintiff would have an adequate remedy if the action was 

dismissed for failure to join the non-party. 

Rule 19(b). Each of these factors weigh in favor of proceeding in Tulalip’s absence.  

1. The Judgment Sought by Snoqualmie Would Not Prejudice Tulalip 

Tulalip asserts that “[i]f Snoqualmie prevails, Tulalip and Snoqualmie will claim the same 

treaty right to hunt the same game in the same areas” and “Snoqualmie’s claim, if successful, 

would not only dilute the game and lands available to hunt on, but it would effectively take away 

a part of a treaty rights previously confirmed to reside in Tulalip.” Dkt. 17-1 at 17.  Not so. 

As set forth in Tulalip’s brief, the standard for prejudice under Rule 19(b) significantly 

overlaps with the impairment of legal interests test established in 19(a). Dkt. 17-1 at 16; Dine 

Citizens Against Ruining Our Env’t v. Bureau of Indian Affairs, 932 F.3d 843, 857 (9th Cir. 2019); 

Confederated Tribes of Chehalis Indian Reservation v. Lujan, 928 F.2d 1496, 1499 (9th Cir. 1991) 

(prejudice test under Rule 19(b) is essentially the same as the inquiry under Rule 19(a)). 

Consequently, Tulalip’s claim of prejudice fails for many of the same reasons as its impairment of 

legal interests argument. See Section D(1)(b), supra.

Tulalip argues that it will be prejudiced if Snoqualmie succeeds on its claim, because 

Tulalip is the “current holder of the rights claimed by Snoqualmie” and Snoqualmie’s claim 

“would not only dilute the game and lands available to hunt on, but it would effectively take away 
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part of a treaty right previously confirmed to reside in Tulalip.” Dkt. 17-1 at 17. But again, Tulalip 

litigates a different case than the one asserted by Snoqualmie. This case does not contest or seek 

to surreptitiously reopen the well-established case law in U.S. Washington regarding Snoqualmie’s 

treaty status for the purpose of fishing rights.  

And again, a declaration of Snoqualmie’s treaty hunting rights would not result in the 

“dilution” of Tulalip’s or any other tribe’s treaty hunting rights because there has never been an 

adjudication of the proportion of game, roots, and berries that tribes may take as a whole, so it 

follows that there can be no reduction or harm to any rights related thereto. Nor are Tulalip’s and 

Snoqualmie’s claims to treaty hunting rights “mutually exclusive.” Dkt. 17-1 at 22. Tulalip is not 

an indispensable party to this case, and the adjudication of Snoqualmie’s claims should proceed.   

2. The Relief Sought Is Narrow Enough to Avoid Prejudice to Other Tribes 

Tulalip contends that prejudice from nonjoinder is “virtually inescapable” because “[a]n 

order granting the modern-day Snoqualmie Tribe with treaty hunting rights would be in direct 

conflict with prior orders that vest those same rights in Tulalip.” Dkt. 17-1 at 23. Again, Tulalip’s 

misleadingly broad interpretation of the court’s previous findings of fact relating to treaty fishing 

rights attempts to make them apply to rights never litigated. U.S. v. State of Wash., 626 F. Supp. 

at 1530 (finding that there was evidence to establish usual and accustomed fishing by Tulalip 

predecessors, and that predecessor Indian groups to Tulalip “customarily fished” in certain marine 

areas) (emphases added). As repeatedly addressed, there has been no prior order adjudicating 

Tulalip’s or Snoqualmie’s treaty hunting and gathering rights and, therefore, it does not stand to 

reason that Snoqualmie and Tulalip have mutually exclusive claims to those rights. 

Tulalip’s reliance on Goldmark is equally unavailing as facts here are eminently 

distinguishable. Whereas Skokomish claimed the “exclusive authority to determine the time, place 

and manner” of hunting and gathering and alleged that it could “hunt and gather up to and 

including  one hundred percent (100 %) of any game, roots and berries,” Snoqualmie makes no 

such claims. Compare, 994 F.Supp.2d at 1173-1174 with Dkt. 1 ¶ 1, 2, 3 (“This action does not 
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seek to adjudicate the scope of [treaty hunting] rights.”). Rather, the relief sought by Snoqualmie 

is narrowly tailored to avoid prejudice to non-party tribes. Thus, joinder is not necessary here. 

3. Tulalip Need Not Participate for an Adequate Judgment  

Similarly, a judgment rendered in Tulalip’s absence would not be inadequate under Rule 

19(b)(3). Tulalip again presents a false dichotomy by claiming that only Tulalip or Snoqualmie 

may be adjudged to have treaty hunting and gathering rights, and that any decision in favor of 

Snoqualmie would be at the “direct expense” of Tulalip. Dkt. 17-1 at 23. Many tribes claim 

successorship rights from the same group (see, e.g., U.S. v. Wash., 459 F. Supp. 1020, 1039 (W.D. 

Wash. 1978) (finding Port Gamble and Lower Elwha as political separate successors in interest to 

Clallams under the Treaty of Point No Point); U.S. v. Wash., 626 F.Supp. 1405, 1432-34 (W.D. 

Wash. 1981) (finding Jamestown, following federal acknowledgment determination, to be a 

political successor in interest to Clallams under the Treaty of Point No Point), and multiple tribes 

have been adjudicated to fish in the same area (see, e.g., U.S. v. State of Wash., 626 F. Supp. 1405, 

1474 (W.D. Wash. 1985) (Orders Approving Settlement Agreements Between the Tulalip Tribes 

and Various Other Puget Sound Tribes and recognizing fishing rights of more than one tribe to the 

same usual and accustomed fishing area), and none of these issues are even present in the State 

hunting process that Snoqualmie seeks entry into.  Tulalip’s threatened harms are illusory.  

4. Snoqualmie’s Treaty Hunting and Gathering Rights Have Never Been 
Adjudicated and It Has No Other Adequate Remedy   

The fourth factor also weighs heavily in favor of proceeding in Tulalip’s absence. Under 

Rule 19(b)(4), Snoqualmie would not have an adequate remedy if the action were dismissed for 

non-joinder. Indeed, as Tulalip concedes, there is no alternative forum for Snoqualmie to present 

its claim. Dkt. 17-1 at 19. Predictably, Tulalip alleges that Snoqualmie has “already pursued its 

claim in an alternative forum and lost,” and therefore “[t]he current lawsuit is nothing more than 

an attempted end run around that prior adverse binding determination.” Id. Not so. In fact, nowhere 

in Washington II is the word “hunt” even used. Thus, Tulalip’s claim that Snoqualmie has already 
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presented the claims it makes in this lawsuit in another forum is plainly incorrect. This case should 

not be dismissed for nonjoinder of Tulalip or any other tribe.  

F. In the Alternative, Leave to Amend Should be Granted 

As a general rule, when a court grants a motion to dismiss, the court should dismiss the 

Complaint with leave to amend. See Eminence Capital, LLC v. Aspeon, Inc., 316 F.3d 1048, 1051-

52 (9th Cir. 2003) (citing Fed. R. Civ. P. 15(a)). The policy favoring amendment is to be applied 

with “extreme liberality.” Id. at 1051. In determining whether dismissal without leave to amend is 

appropriate, courts consider such factors as undue delay, bad faith or dilatory motive, repeated 

failure to cure deficiencies by amendments previously allowed, undue prejudice to the opposing 

party by virtue of allowance of the amendment, and futility of amendment. Foman v. Davis, 371 

U.S. 178, 182 (1962). 

Leave to amend is appropriate here. Even if the Court finds that the Tribe has not stated a 

plausible claim or claims in its Complaint, the Court cannot say on the record before it that leave 

to amend would be futile or that any other relevant factors weigh against granting leave to amend. 

CONCLUSION 

For the foregoing reasons, Snoqualmie respectfully requests that the Court enter Plaintiff’s 

[Proposed] Order filed herewith and deny Defendants’ motion for judgment on the pleadings. In 

the alternative, Snoqualmie asks for leave to amend. 

DATED this 24th day of February, 2020. 

By: /s/ Rob Roy Smith
Rob Roy Smith, WSBA No. 33798 
Email: RRSmith@kilpatricktownsend.com 
Rachel B. Saimons, WSBA No. 46553 
Email:RSaimons@kilpatricktownsend.com
Claire R. Newman, WSBA No. 46200 
Email: CNewman@kilpatricktownsend.com
Kilpatrick Townsend & Stockton LLP 
1420 Fifth Avenue, Suite 3700 
Seattle, Washington 98101 
Tel: (206) 467-9600; Fax: (206) 623-6793
Attorneys for Snoqualmie Indian Tribe 
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