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D. Michael Eakin  

Eakin, Berry & Grygiel, PLLC  

208 N. 29th St., Suite 204 

P.O. Box 2218 

Billings, Montana 59103  

Phone: (406) 969-6001 Fax: 

(406) 969-6007  

eakin.406law@gmail.com  

  

Attorneys for Plaintiff  

   

  IN THE UNITED STATES DISTRICT COURT  

  FOR THE DISTRICT OF MONTANA  

  BILLINGS DIVISION  

  

TAMMY WILHITE,    )   

       ) 

  Plaintiff,    ) Case No. CV-19-20-BLG-SPW 

       ) 

vs.       ) REPLY BRIEF IN SUPPORT  

       ) OF MOTION TO STRIKE  

PAUL LITTLELIGHT, LANA THREE )  

IRONS, HENRY PRETTY ON TOP,   ) 

SHANNON BRADLEY,  and CARLA ) 

CATOLSTER,     ) 

       ) 

Defendants.    ) 

___________________________________ ) 

 

ARGUMENT 

I.   Defendants Should Use Appropriate Procedures to Plead. 

 

 Defendants misunderstand the nature of this motion to strike.  Plaintiff is not 

asking the Court to bar the Defendants from raising res judicata as an affirmative 

defense, but only that the Court require the Defendants plead their defenses as 
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required under the Federal Rules of Civil Procedure.  If a failure-to-state-a-claim 

defense under Rule 12(b)(6) was not asserted in the first motion to dismiss under 

Rule 12, Rule 12(h)(2) tells us that it can be raised, but only in a pleading under 

Rule 7, in a post-answer motion under Rule 12(c), or at trial.  In re Apple iPhone 

Antitrust Litig., 846 F.3d 313, 318 (9th Cir. 2017), cert. granted sub nom. Apple 

Inc. v. Pepper, 138 S. Ct. 2647 (2018), and aff'd sub nom. Apple Inc. v. Pepper, 

139 S. Ct. 1514 (2019).  The Ninth Circuit cited English v. Dyke, 23 F.3d 1086, 

1091 (6th Cir. 1994) noting that the Third Circuit correctly described the operation 

of the rule. 

  II.  The iPhone Litigation is not Applicable. 

  Defendants rely heavily on the Apple iPhone case which recently held that 

successive failure to state-a-claim motions should technically cite Rule 12(c) rather 

than Rule 12(b)(6) but that failure to cite the latter Rule will not bar the motion 

unless it is filed for an improper purpose.  In re Apple iPhone Antitrust Litigation, 

supra.   This Court should note that the successive Rule 12 motions in Apple iPhone 

were made when there were successive complaints.  The fourth Rule 12 motion was 

considered when it was testing the sufficiency of the fourth complaint.  Id at 319-

320.  In other words, the district court allowed one Rule 12 motion for each 

(amended) complaint.  The court was not allowing multiple motions against a single 

complaint.  Just as defendant should not be allowed to file serial Rule 12 motions, a 
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plaintiff should not be able to block a Rule 12 motion by filing an amended 

complaint and then arguing that the Rule 12 motion against the initial complaint is 

a bar to such a motion against an amended complaint.  In this case, there is only one 

complaint.  There should be only one Rule 12(b)(6) motion.   

III.  This Court Should Not Purposely Commit Harmless Error.   

Defendants also encourage this Court to ignore Rule 12(g) because the Ninth 

Circuit has stated, “as a reviewing court, we should generally be forgiving of a 

district court’s ruling on the merits of a late-filed Rule 12(b)(6) motion.”  Id at 319. 

The Court noted that it would allow the successive Rule 12 motion in that case since 

any error would be harmless error.  Id at 320.  [. . . any error by the district court in 

considering the motion on the merits was harmless.]  It is not this Court’s function 

to intentionally commit procedural error knowing that the Ninth Circuit will be 

forgiving and find that such error is harmless.  This Court should strive to avoid 

making that error in the first place.  This Court should strike the serial Rule 12(b)(6) 

motion.   

  III.  The Serial Motion Was Made for Improper Purposes.   

As noted in the opening brief, Defendants were able to circumvent the word 

limit this Court imposes on briefs.  This Court has expressly provided that it may 

deny all motions if serial motions are used to avoid the word limit.  L.R. 

7.1(d)(2)(D).  Defendants believe they are entitled to the maximum word limit on 
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each issue raised as a defense.  There is nothing in the rule that indicates the word 

limit is “per issue.”  Indeed, on motions for summary judgment, there may often be 

numerous issues.  The word limit still applies.  If a party feels unfairly constrained 

by the word limit, the remedy is to seek leave of court to exceed the word limit, not 

simply file an additional motion and start the word count over.   

Defendants claim that they “filed each motion to dismiss separately because 

of its nature and the timing of [their] receipt of supporting evidence.”   (Dk. 16, 

Defendants’ Brief in Opposition to Plaintiff’s Rule 12(f) Motion to Strike, at p. 3).  

However, Rule 12(b)(6) motions only test sufficiency of the pleadings.  Affidavits 

and other evidence cannot be considered on a Rule 12(b)(6) motion, so the argument 

that the Defendants had to wait until they got affidavits is not availing.  See Friedl 

v. City of New York, 210 F.3d 79, 84 (2nd Cir. 2000).  A district court errs when it 

considers affidavits or other evidence in ruling on a motion to dismiss for failure to 

state a claim.  Kopec v. Coughlin, 922 F.2d 152, 155 (2nd Cir. 1991).  This Court 

should only consider matters of which it can take judicial notice, namely, the 

previous decision it made on the nature of the Defendants’ res judicata claim. Using 

a serial motion to fill the record with matters that are not considered on a Rule 

12(b)(6) motion is an improper purpose.   

If Defendants had raised all their 12(b)(6) defenses in one motion, this Court 

might well deny the motion and order an answer to be filed.  This would trigger the 

Case 1:19-cv-00020-TJC   Document 17   Filed 07/17/19   Page 4 of 6



5  REPLY BRIEF IN SUPPORT OF MOTION TO STRIKE 

 

Rule 26 and LR 16 disclosures.  By waiting until after briefing is complete on the 

first motion, Defendant can delay actually having to file an answer and making 

prediscovery disclosures.   The second motion might well delay this Court in ruling 

on the first motion.  This Court might find judicial economy in dealing with all rule 

12(b)(6) issues in one order.  The second motion thus delays the ruling on the first 

Rule 12 motion.  Causing such delay is an improper motive.   

CONCLUSION 

 Since Defendants have failed to set forth proper reasons for filing the 

successive motions, the implication is that the successive filings were done for 

unnecessary and improper purposes. Therefore, Plaintiff respectfully requests that 

her motion to strike be granted against the Defendants. 

Dated this  17th day of July 2019. 

      EAKIN, BERRY & GRYGIEL, PLLC 

 

      /s/ D. Michael Eakin     

     D. MICHAEL EAKIN 

      Attorneys for Plaintiff 
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CERTIFICATE OF COMPLIANCE 

 

Pursuant to L.R. 7.1(d)(2)(E), I certify that the foregoing REPLY BRIEF IN 

SUPPORT OF MOTION TO STRIKE contains 966 words excluding the caption, 

certificate of compliance and certificate of service.  

 

 

       /s/ D. Michael Eakin    

 

 

CERTIFICATE OF SERVICE 

 

  I certify that on the 17th day of July, the foregoing document, Plaintiff’s Reply 

Brief in Support of Motion to Strike, was served by:  

 

   1, 2  CM/ECF 

 _____ Hand Delivery 

   U.S. Mail 

 _____ Overnight Delivery Service 

 _____ Fax 

 _____ Email 

 

Upon:  

1.   Clerk of Court 

2. Michael L. Rausch 

 Evan M.T. Thompson 

 Browning, Kaleczye, Berry & Hoven, P.C. 

            Liberty Center, Suite 302 

   9 Third Street North 

   Great Falls, MT 59401 

 

 

        /s/ D. Michael Eakin   

        D. MICHAEL EAKIN 

        Eakin Berry & Grygiel, PLLC.  

        Attorneys for Plaintiff  
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