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D. Michael Eakin  

Eakin, Berry & Grygiel, PLLC  

208 N. 29th St, Suite 204 

P.O. Box 2218 

Billings, Montana 59103  

Phone: (406) 969-6001  

Fax: (406) 969-6007  

eakin.406law@gmail.com  

  

Attorneys for Plaintiff 

   

  IN THE UNITED STATES DISTRICT COURT  

  FOR THE DISTRICT OF MONTANA  

  BILLINGS DIVISION  

  

TAMMY WILHITE,   ) 

   Plaintiff,   ) Case No. CV19-20-BLG-SPW-TJC 

       )  

vs.      ) BRIEF IN SUPPORT OF 

       ) MOTION TO STRIKE 

PAUL LITTLELIGHT,   ) 

LANA THREE IRONS,   ) 

HENRY PRETTY ON TOP,   ) 

SHANNON BRADLEY,  and  ) 

CARLA CATOLSTER,   ) 

Defendants.   ) 

_______________________________) 

 

Defendants filed a second Rule 12 Motion to Dismiss.  (Dkt.  12).  This 

Court should strike that motion pursuant to Rule 12(f) Fed.R.Civ.P.   

SUMMARY OF THE ARGUMENT 

   The Court should strike the second Rule 12(b)(6) motion since it violates Rule 

12(g) which bars the use of serial Rule 12 motions.  The second Rule 12 motion 
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should also be stricken since it violates L.R. 7.1(d)(2)(D) which prohibits serial 

motions to avoid word limits in briefs.   

ARGUMENT 

I.  Rule 12(g) Prohibits Successive Rule 12 Motions  

  

  The Federal Rules of Civil Procedure expressly prohibit the making of serial  

Rule 12 motions.  Rule 12(g)(2), Fed.R.Civ.P., provides:  

 Limitation on Further Motions.  

 Except as provided in Rule 12(h)(2) or (3), a party that makes a 

motion under this rule must not make another motion under this rule 

raising a defense or objection that was available to the party but omitted 

from its earlier motion. [Emphasis added.]  

  

The Rule uses the mandatory “must” rather than the discretionary “may.”  The 

failure to address an issue in a Rule 12(b)(6) motion does not generally mean that a 

defendant loses the right to raise those defenses.  Rather, the Defendant must raise 

those defenses in its answer.  The defenses that are waived, Rule 12(b)(2)-(5) 

defenses, are not ones that are raised by Defendants here.  Even if they were, the 

failure to raise a waivable defense in the first Rule 12 motion would mean that it is 

waived and would not be available in a subsequent Rule 12 motion even if such 

motions were allowed.  Rule 12(f), Fed.R.Civ.P., permits the Court to strike any 

pleading that is redundant.  The general purpose of Rule 12 is “to expedite and 

simplify the pretrial phase of federal litigation while at the same time promoting the 

just disposition of civil cases.”  C. Wright & Miller, 5B Federal Practice and 
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Procedure §1342, at 23 (3d ed.).  Serial Rule 12 motions defeat the purpose of the 

Rule.   

  Rule 12(g) requires defendants to bring forward all the specified defenses in 

one Rule 12 motion.  This is required to permit timely resolution of all such defenses 

and avoid dilatory and wasteful piecemeal attacks on a complaint through successive 

motions to dismiss.  Fed.R.Civ.P., Rule 12 Advisory Committee’s note, 1966 

Amendment, subdivision (h). The underlying philosophy of Rule 12(g) is simple 

and basic: “a series of motions should not be permitted because that results in delay 

and encourages dilatory tactics.”  2A J. Moore, Moore’s Federal Practice (2d ed. 

1987) ¶12.22 at 12-186.   

The Ninth Circuit has adopted a practical approach to the enforcement of Rule 

12(g).   It allows the district courts some discretion to consider a motion filed in 

violation of Rule 12(g).  In re Apple Iphone Antitrust Litig., 846 F.3d 313, 318 (9th 

Cir. 2017), aff'd sub nom. Apple Inc. v. Pepper, 139 S. Ct. 1514 (2019). 

In exercising that discretion, a court should weigh at least two factors: 1. Was 

the serial motion made for strategically abusive purposes or delay and, 2. Will 

consideration of the motion expedite the litigation?    Id. at 320.  

Both these factors should move the Court’s discretion to strike the repetitive 

Rule 12 motion.  The motion is made for the purpose of delay.  There is nothing in 

the record that demonstrates the Defendants could not have raised all issues in one 
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Rule 12 motion.  In an earlier action involving these Defendants, the Defendants 

made 3 separate Rule 12(b)(6) motions. It appears that the Defendants want to 

litigate their defenses in piecemeal fashion.  Doing so, escalates the cost of litigation 

unnecessarily.   

Serial motions also allow Defendants to avoid the word limit this Court 

imposes on briefs.  L.R. 7(d)(2) limits briefs to 6500 words.   Defendant’s first Rule 

12 motion did not state a word count, as required by L.R. 7(d)(2)(E) but appears to 

contain 2242 words.  The second Rule 12 motion contains 5898 words.  The total 

number of words in the Rule 12 motion briefs is 8140, over 25% longer than 

permissible. L.R. 7(d)(2)(D) expressly prohibits the use of serial motions to avoid 

the word limit.   

Since filing multiple Rule 12 briefs in this case both delays the progress of the 

case and is used to avoid the word limit on briefs, the Court should determine it is 

an abusive and dilatory tactic and strike the motion.   

The second factor in determining how to exercise discretion is whether the 

motion will expedite the proceedings.  This factor is a bit circular.  If the motion is 

both well taken and will result in dismissal of all potential claims, then it will indeed 

expedite the proceedings.  However, if the motion is not well taken, the motion will 

only delay an ultimate resolution, having cost both the Court and counsel to spend 
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significant time and expense addressing the motion.  If the motion will only result 

in dismissal of some claims or result in dismissal with leave to amend, then the serial 

motion will only result in delay.   

In this case, it appears the motion is not well taken.  Judge Watters ordered that 

“Wilhite is free to properly file a new claim against the board of directors personally 

and/or potential claims against the United States under the Federal Torts Claim Act.” 

(CV 18-080 BLG-SPW, Dkt. 45 at 5.)  Since the Court has held that claims can be 

brought against the individual members of the board of directors, the matter is not 

res judicata and the motion is not well taken.  Even if there were some technical 

defect in filing the new action, the Court would have to grant leave to amend.  As 

the en banc Ninth Circuit has noted, “And in a line of cases stretching back nearly 

50 years, we have held that in dismissing for failure to state a claim under Rule 

12(b)(6), a district court should grant leave to amend even if no request to amend 

the pleading was made, unless it determines that the pleading could not possibly be 

cured by the allegation of other facts.” (internal quotation omitted) Lopez v. Smith, 

203 F.3d 1122, 1127 (9th Cir. 2000).  No ruling on the motion would dispose of 

the case in its entirety.  Thus, the second factor of expediting the litigation is not 

met.  
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II.  Defendants Do Not Argue Reasons to Ignore Rule 12(g).   

When a party seeks to avoid application of a rule of court, it generally seeks 

the leave of court to do so, e.g. motions for extension of time.  In some cases, 

involving multiple Rule 12 motions, the party filing a successive motion has moved 

for leave to do so and have argued reasons that could move a court’s discretion to 

allow such a motion despite the restrictions of Rule 12(g).  See, e.g. Thompson v. 

Stanford U., 16-CV-06826-BLF, 2017 WL 2772033, at 1 (N.D. Cal. June 26, 2017).   

In this case, the Defendants did not seek leave of court to file a motion that 

violates Rule 12(g).  When briefing the motion, the Defendants do not state any 

grounds to move the Court’s discretion to allow Defendants to file serial motions to 

dismiss.  The Defendants do not state any reasons why the issue raised in the second 

Rule 12(b)(6) motion could not have been raised in the first Rule 12(b)(6) motion.   

 Without some logical reason to avoid application of Rule 12(g), this Court 

should apply the limit of one pre-answer Rule 12 motion and strike the second 

motion.   
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CONCLUSION 

Rule 12(g) uses mandatory language that a litigant must not file another Rule 

12 motion on an issue that could have been raised in the first motion.  The 

Defendants have violated this rule and the local rules that prohibits serial motion to 

avoid restrictions on the length of briefs.  The appropriate remedy is to strike the 

second Rule 12 motion.  

Dated this 28th day of June 2019. 

      EAKIN, BERRY & GRYGIEL, PLLC 

 

      /s/ D. Michael Eakin    

     D. MICHAEL EAKIN 

      Attorneys for Plaintiff 
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CERTIFICATE OF COMPLIANCE 

 

Pursuant to L.R. 7.1(d)(2)(E), I certify that the foregoing BRIEF IN 

SUPPORT OF MOTIN TO STRIKE contains 1282 words excluding the caption, 

certificate of compliance and certificate of service.  

 

/s/ D. Michael Eakin    

D. MICHAEL EAKIN 

 

CERTIFICATE OF SERVICE 

 

  I certify that on the 28th  day of June 2019 the foregoing document, was served 

by:  

 

   1, 2  CM/ECF 

 _____ Hand Delivery 

   U.S. Mail 

 _____ Overnight Delivery Service 

 _____ Fax 

 _____ Email 

 

Upon:  

1.   Clerk of Court 

2. Michael L. Rausch 

Evan M.T. Thompson 

 Browning, Kaleczyc, Berry & Hoven, P.C. 

            Liberty Center, Suite 302 

   9 Third Street North 

   Great Falls, MT 59401 

 

        /s/ D. Michael Eakin   

        D. MICHAEL EAKIN 

        Eakin Berry & Grygiel, PLLC.  

        Attorneys for Plaintiff  
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