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INTRODUCTION 

The Cayugas' summary judgment papers do not address the critical threshold issue of 

issue and claim preclusion. This is true even though (a) res judicata was the subject of a 

previous motion to dismiss by the Village that was argued to this Court on January 28, 2015; 

(b) counsel for the Cayugas acknowledged during current pre-motion discussions in July 

2019 that the Village was going to assert res judicata as part of the current cross-motions for 

summary judgment; and (c) by choosing not to address the issue in its first brief in the 

parties' agreed-upon, two-step simultaneous briefing schedule, the Village is deprived of the 

chance to address the Tribe's arguments in writing. This leaves the Village to respond in 

oral argument to the Cayugas' written objections to the application of res judicata and 

collateral estoppel. The Tribe's tactical decision in this regard violates, at the very least, the 

spirit of the parties' agreement to limit briefing to two rounds. That agreement rested on the 

shared understanding that the legal issues were well known to both sides and could be 

addressed in two rounds with no replies. That approach required both sides to brief all 

known issues in the first round. By holding back on res judicata/collateral estoppel in the 

first round, the Tribe has made briefing on that critical issue asymmetrical. If that is 

permitted to stand, the Cayugas will have deprived the Village of the ability to comment on 

the Tribe's opposition in writing, leaving the Cayugas with the last word. 

Even so, the record is clear that the Cayugas' current claims are precluded by the 

doctrines of res judicata and collateral estoppel, no matter what the Tribe may say) 

Because the Cayugas did not brief res judicata/collateral estoppel in its first step brief, the Village 
must resort to refuting the arguments made by the Tribe in opposing the Village's res judicata 
motion in 2015. See Plaintiffs' Memorandum of Law in Opposition to Defendants' Cross-Motion to 
Dismiss filed January 14, 2015 (Dkt. 42). 
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I. The Cayugas' 2015 arguments opposing res judicata are without merit. 

The Cayugas' opposition to the -Village's motion to dismiss on res judicata grounds (Dkt. 

42) includes making patently false statements at the hearing to avoid claim preclusion, 

repeatedly stating that the Tribe did not raise, and could not have raised, IGRA preemption 

in Union Springs I (Cayuga Indian Nation of N.Y. v. Village of Union Springs, 317 F. Supp. 2d 128 

(N.D.N.Y. 2004)): 

MR. DEBRUIN: And with regard to the motion to dismiss, 

the principal argument made by the Village this morning involves 

the doctrine of res judicata when they contend that this claim was 

previously litigated in the prior litigation before this Court. The 

simple answer to that claim, Your Honor, is that we could not have 

raised IGRA, the Indian Gaming Regulatory Act, as a basis for the 

claims that we asserted in 2003 because IGRA would have no 

relevance to the conduct of the Village that had occurred at that time. 

Hearing Transcript, January 28, 2015 (Dkt. 69-1 at 9); id. at 13 ("There was no reason for us 

to address gaming in 2003. And, in fact, if we had done so, it would have been irrelevant to 

this Court's decision."). Even worse, the Cayugas' counsel misled the Court as to the 

contents of its prior 2004 ruling (Unions Springs 1), falsely stating: "Clearly, you never cited 

IGRA." Id. at 13; id. at 11 ("And this Court never cited IGRA."); See Memorandum of Law 

in Support of Defendants' Motion for Summary Judgment, dated September 4, 2019 (Dkt. 

135 (Corrected)) hereafter "Def. Mem. Law" at 15-16. 

The Cayugas in their September 4, 2019 filing (represented by same counsel) now 

state the exact opposite: "Indeed, in 2004, this Court acknowledged that `IGRA . . 

preempts state and local attempts to regulate gaming on Indian lands." Plaintiffs' 

Memorandum of Law in Support of Motion for Summary Judgment ("Pl. Mem. Law") 

(Dkt. 124-1 at 13). Counsel for the Cayugas offers these contradictory statements without 

2 
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so much as a hint of self-awareness or apology to the Court (or opposing counsel) for 

misleading the Court in argument four years ago. 

In truth and in fact, as demonstrated in the Village's moving papers, this Court in 

Union Springs I agreed with the Tribe that IGRA prevented the application of Village laws 

that would restrict gaming on its parcel. Union Springs I, 317 F. Supp. 2d at 148 ("The Nation 

correctly points out that it is governed by IGRA, which preempts state and local attempts to 

regulate gaming on Indian lands, and thus, such a consideration [the Village's concern over 

the proximity of a school to the Gaming Parcel] is irrelevant here."); See Def. Mem. Law at 

13-14. The Cayugas expressly advocated that IGRA preempted all Village laws seeking to 

regulate the gaming parcel, first advancing that argument in February 2004, shortly after 

obtaining approval for its gaming license. Id. at 12-13. Both in their 2004 memorandum of 

law (Ex AA to Tennant Decl. (Dkt. 126-27) (2003 Dkt. 40, 2/4/04 memo of law at 15) and 

in their most recent September 4, 2019 memorandum of law (Dkt 124-1) at 12) the Cayugas 

cite the same Eighth Circuit decision from 1996 (Gaming Corp. of AM. v. Dorsey & Whitney, 88 

F.3d 536, 544-545 (8th Cir. 1996)) that endorses IGRA's "extraordinary preemptive power." 

The Cayugas, by invoking IGRA's "extraordinary preemption power" in 2004, 

necessarily reached—and blocked—the Gaming Ordinance, just as it did the zoning 

requirements which were deemed preempted under IGRA in Union Springs I. Having 

successfully cast an expansive IGRA-preemption "net" over all Village laws/ordinances that 

would interfere with its gaming plans, and having effectuated the farthest reach of that net 

by way of the "sweeping" injunction ordered in Unions Springs I—which precluded as a 

matter of law the Village from enforcing its Gaming Ordinance along with all other laws 

seeking to regulate their use of the gaming parcel—the Cayugas should not be allowed to 

pull back the net and claim it only meant to catch (preempt) the Village's zoning laws. To 

3 
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allow the Cayugas to "moderate" their claims in this fashion amounts to not just splitting 

claims, but splitting hairs. 

Res judicata naturally applies here because the Cayugas' two lawsuits against the 

Village (2003 and 2013) repeat precisely the same pattern: (1) the Caytigas seek to operate a 

gaming facility on fee lands in the Village in violation of local laws and ordinances; (2) the 

Village brings a code enforcement action to stop it; and (3) the Tribe files a lawsuit to enjoin 

that enforcement activity. The nearly identical proceedings satisfy the doctrine of res 

judicata. As the case law makes clear, res judicata applies when the prior and current 

proceedings address the "same core grievance" (Waldman v. Village of Kigas Joel, 39 F. Supp. 

2d 370, 378 (S.D.N.Y. 1999)) or "same nucleus of operative facts." Waldman v. Village of 

Kigas, 207 F.3d 105, 113 (2d Cir. 2000); Def. Mem. Law at 17-20. The Cayugas' two lawsuits 

advance the same core grievance against the Village (local laws and ordinances that prevent 

the Tribe from gaming); both lawsuits necessarily arise from the "same nucleus of operative 

facts." 

In opposing the Village's motion to dismiss in 2015 (Dkt. 42 at 4-7) the Cayugas cited 

Second Circuit decisions (and one Supreme Court decision) for the proposition that the 

application of res judicata is: (1) narrowly circumscribed by the four corners of the 

complaint in the first action and therefore does not include conduct by the parties after the 

date of its filing (see, e.g., Securities & Exchange Comm'n v. First Jersey Securities, Inc., 101 F.3d 

1450, 1464 (2d Cir. 1996); Computer Associates Int'l, Inc. v. Altai, Inc., 126 F.3d 365 369-370 (2d 

Cir. 1997); and (2) that res judicata does not apply to claims that could not have been raised 

when the first complaint was filed (see, e.g., Lawlor v. National Screen Service, 349 U.S. 322, 328 

(1955); Technomarine Sa v. pfOorts, Inc., 758 F.3d 493, 502-503 (2d Cir. 2014); Marvel 

Characters, Inc. v. Simon, 310 F.3d 280, 289 (2d Cir. 2002); Pike v. Freeman, 266 F.3d 78, 91-92 

4 
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(2d Cir. 2001); Williams v. Perry, 229 F.3d 1136, 2000 WL 1506086 (2d Cir. 2000) 

(unpublished table decision). 

The cited cases are factually distinguishable and present no barrier to the application 

of res judicata on the facts presented here, which involve nearly identical lawsuits filed ten 

years apart; a continuous course of conduct punctuated by an eight year gap; the same 

parties; and the same core grievance that arises from the same nucleus of operative facts. 

Def. Mem Law at 7-20. 

While courts start by examining the allegations of the complaint in the original 

action to assess the application of res judicata, the analysis is not frozen in time at the 

moment of filing. A court asked to apply res judicata must also consider the arguments 

actually made and the strategy pursued by the party whose claim is sought to be barred. See, 

e.g. Waldman, 207 F.3d at 111 (Waldman's argument is belied by the pleadings and trial 

strategy adopted by counsel for the plaintiffs in that action."); Waldman, 39 F. Supp. 2d at 

375 (district court considered pre-trial brief and parties' joint pre-trial order in determining 

relatedness of issues in holding res judicata applied to bar plaintiff's third action). See Def. 

Mem. Law at 18-19. Thus, contrary to the Cayugas' cabined view of res judicata—by which 

they seek to render irrelevant their actual assertion of IGRA preemption and this Court's 

actual reliance on IGRA preemption in Union Springs /—this Court can and should consider 

the legal theories actually asserted by the Cayugas in the prior proceeding over the course of 

the 2003-2005 proceedings culminating in Union Springs II (Cayuga Indian Nation of N.Y. v. 

Village of Union Springs, 390 F. Supp. 2d 203 (N.D.N.Y. 2005)). 

The Cayugas wrongly rely on res judicata decisions rendered in the different contexts 

of ongoing securities fraud violation (see, e.g., First Jersey Securities, Inc., 101 F.3d 1450), 

antitrust violations (see, e.g., Lawlor, 349 U.S. 322), and copyright/trademark and domain 
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name infringement (see, e.g., Storey v. Cello Holdings, LLC., 347 F.3d 370 (2d. Cir. 2003). In 

the context of ongoing, repeat violations, courts have altered the normal rules of res 

judictata. They do so to avoid imposing on the plaintiff the obligation to keep amending the 

complaint to add new violations as they occur, or risk being later found to have failed to 

assert a claim that could have been brought during the prior case. See, e.g., First Jersey 

Securities, Inc., 101 F.3d at 1465 (government cannot be forced to continuously amend 

complaint to add continuing offenses or risk not being able to prosecute them in the future); 

Harkins Amusement Enterprises, Inc. v. Harty Nace Co., 890 F.2d 181, 183 (9th Cir. 1989) ("The 

defendants by winning Harkins I did not acquire immunity in perpetuity from the antitrust 

laws."); Technomarine, 758 F.3d at 503-504 (refusing to apply res judicata to effectively 

immunize serial trademark violator).2 This judicial reluctance is understandable, given public 

policy considerations. The law does not want to immunize from suit a party who 

continuously violates the law or infringes intellectual property. See, e.g., First Jersey Securities, 

Inc., 101 F.3d at 1465; Harkins Amusement Enterprises, Inc., 890 F.2d at 183; Technomarine, 758 

F.3d at 504. 

The cited cases involving persistent violators who might escape prosecution by 

invoking res judicata are factually and legally distinguishable, and have no bearing 

whatsoever on the two duplicative lawsuits here. The interrelated conduct by the Cayugas in 

2003-2005 and from 2013 to present involves almost identical facts concerning the opening, 

closing, and reopening of Lakeside Entertainment. Those facts are unlike any of the facts in 

These courts apply the concept of "abatable" offenses drawn from nuisance law, where "an 
abatable nuisance may frequently give rise to more than a single cause of action" even though there 
is "essentially the same course of wrongful conduct." See Lawlor, 349 US. at 327-328 (noting 
antitrust violations are expressly made abatable by federal statute, citing Restatement, Judgments § 
62 (May 15, 1942)). The abatable treatment of serial violations of antitrust laws, security laws, and 
trademark laws has nothing to with the Cayugas' two duplicative lawsuits against the Village, 
involving a continuous course of conduct in violation of Village zoning laws. 
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the cited cases. The Cayugas' twice-a-decade wrongful conduct does not give rise to the 

unique concerns that underlie the rulings in those cases, namely that a serial violator of the 

law might escape prosecution if res judicata laws were strictly applied. Instead, this case falls 

squarely into the mainstream decisional law, including Waldman, 207' F.3d 105, and NLRB v. 

United Technologies Corp., 706 F.2d 1254, 1258-1259 (2d Cir. 1983), that makes these two 

intimately connected lawsuits the "poster child" for res judicata. Def. Mem. Law. at 7-9, 17-

20. Indeed, if res judicata does not exist here, it does not exist anywhere. 

Nor are the Cayugas seeking to enforce some newly enacted statutory right that did 

not exist when the first action was filed. See Marvel, 310 F.3d at 287-289 (party allowed to 

proceed under statute enacted by Congress in reaction to Supreme Court case that was 

separate from claim brought in original copyright claim). The Cayugas were fully aware of 

the Village gaming ordinance when they filed their initial suit and sought to enjoin every 

Village law/regulation/ordinance that interfered with their gaming plans. Moreover, the 

property did not simply "become" a gaming facility, rather it was always intended to be so. 

The Cayugas refused to identify their intended purpose in renovating the former NAPA 

Auto store until months after the lawsuit was filed, even though they were in the process of 

drafting, passing and submitting their Tribal Gaming Ordinance to the NIGC and were 

otherwise preparing to open Lakeside Entertainment (Dkt. 126-28), and instead dissembled 

with misleading statements about using the property for tribal offices. Declaration of 

Edward Trufant dated August 28, 2019 (Dkt. 130-1) Ex. A at ¶ 8; Affidavit of Robert B. 

Zimmerman (2003 Dkt. 39) Ex. BB to Tennant Decl. (Dkt. 126). Thus, the Cayugas' 

argument that they could not have intended to challenge the Village Gaming Ordinance 

when they filed suit because no gaming facility was yet built or operating is without merit. 

7 

Case 5:14-cv-01317-DNH-ATB   Document 138   Filed 10/04/19   Page 11 of 31



The Cayugas' reliance on Pike v. Freeman, 266 F.3d 78, 92 (2d Cir. 2001) is misplaced. 

The Second Circuit in Pike rejected res judicata in the context of litigation that followed an 

arbitration. In that case "[t]he two sets of claims are related in neither time nor origin: 

Whereas Pike's breach of contract claims are based on the party's conduct prior to institution 

of the arbitration, Freeman's indemnification claims did not arise until the Award was 

granted and the district court proceedings were prosecuted. " Id. The facts and analysis in 

Pike have no application to the Cayugas' continuous course of conduct in opening-closing-

reopening the gaming facility in violation of Village laws and ordinances, and where the 

Tribe advanced IGRA preemption of local laws in both cases. 

To the extent the Cayugas continue to argue that the essential fact of Village 

enforcement of its Gaming Ordinance was not present in 2003, and thus precludes the 

application of res judicata (Dkt 42 at 5 - 9), the response is simple. As a matter of law, the 

Village was enjoined by this Court's October 21, 2003 order (and subsequent orders) from 

asserting any and all laws and ordinances that sought to regulate the Cayugas' use of the 

gaming parcel. Those orders necessarily encompassed the Village Gaming Ordinance as 

well as many other laws. Accordingly, the Village could not enforce its Gaming Ordinance 

when Lakeside Entertainment opened in 2004. 

Having intentionally blocked the Village from enforcing its Gaming Ordnance at any 

time during the prior proceeding, and knowing full well that the Ordinance stood as the 

most direct challenge to its gaming operations, the Cayugas cannot now be heard to argue 

that the Village never threatened enforcement of the Gaming Ordinance, and as a result the 

Cayugas "could not" have sought a ruling that IGRA preempts the Gaming Ordinance. 

The factual predicate and opportunity to make that specific claim existed in spades from at 

least February 2004 until the final decision in Union Springs II in October 2005—as 
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demonstrated by the Cayugas' actual assertion of IGRA preemption in its broadest form. 

To the extent the Tribe consciously chose to "moderate [its] pursuit of particular legal 

theories" so as to not make that specific claim when asserting IGRA preemption of all 

Village laws, that tactical choice in no way defeats the application of res judicata. See 

Waldman, 39 F. Supp. 2d at 378. 

The record of the prior proceeding conclusively demonstrates that the Cayugas not 

only "could have" and "should have"raised IGRA preemption in its prior lawsuit against the 

Village, and therefore are barred by the doctrine of res judicata (Def. Mem. Law 16-20), but 

in fact did raise IGRA preemption—and successfully prevailed on it in Union Springs I— so 

as to be barred by the doctrine of collateral estoppel. Def. Mem. Law 9-16. 

The dual findings of res judicata and collateral estoppel are further compelled by the 

Cayugas' tactical decision on remand from the Second Circuit, post-Sherrill, to not argue 

that IGRA preemption survives the holding in Sherrill, and then to not appeal from this 

court's decision in Union Springs II. Def. Mem Law at 14. The Cayugas had every 

opportunity in an earlier lawsuit to bring the IGRA claim they now make. Indeed, the 

record in Union Springs I, and the Court's embrace of IGRA preemption in ruling against the 

Village, cannot be disputed. Which brings us back to the demonstrably false statements by 

the Cayugas' counsel in 2015 when opposing the Village's motion to dismiss. 

In making those false statements to this Court in 2015—seeking to convince the 

Court that IGRA preemption was never part of the 2003-2004 proceedings and could not have 

been (see Dkt 42 at 1, 3)—the Cayugas must have recognized that losing this point was 

dispositive on res judicata. They must have understood that if they had raised IGRA 

preemption before, and if the Court had decided in Union Springs I that IGRA preempted 

9 
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Village laws seeking to regulate gaming on the parcel, both res judicata and collateral 

estoppel would apply. Def. Mem. Law at 9-20. 

Despite being misled by the Cayugas' counsel at the January 2015 hearing, this Court 

recognized that res judicata reaches more broadly than the Tribe's narrow reading of it: 

THE COURT: But what about -- I mean, there is prior decisions after the Second 

Circuit's that said that the Cayuga Nation was subject to local laws. And how does 

that -- isn't that -- it doesn't have to be the exact local law we are talking about 

here, but we are talking about a 1958 law and also the requirement to get a 

certificate of occupancy. So even though it may not be the same, isn't the 

principle the same? 

(Dkt 69-1) at 9. 

The Court correctly described the reach of res judicata which precludes a party, like 

the Cayugas, from launching a series of lawsuits to challenge different local laws in 

successive actions--breaking off one law at a time, as each is enforced against it, despite the 

lawbreaker knowing the full universe of laws that apply to its actions. The Cayugas were 

keenly aware of the law most directly prohibiting their desired conduct; and having 

challenged the enforceability of all such applicable laws in the first lawsuit and lost, cannot 

now claim that their aim was circumscribed. 

As the Court recognized, it is sufficient for the application of res judicata that the 

claims are part of the same transaction or series of transactions. It matters not that the 

municipality's enforcement action in one lawsuit addressed a zoning law violation and 

another involved some other local law (whether a building code violation, or as in this case 

an anti-gaming ordinance) where the two lawsuits concern the same property, the same 

parties and the same essential jurisdictional dispute (here over a gaming facility), and where 
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(as here) the plaintiff easily could have included in its IGRA preemption arguments in the 

first case the precise IGRA preemption argument it now makes. 

There is no doubt whatsoever that during the course of Union Springs I and II the 

Cayugas could have raised IGRA preemption to preclude the application of the Village anti-

gaming law just as it raised IGRA preemption to preclude the application of any local law 

that sought to regulate the gaming facility. It did not depend on whether the Village had in 

fact tried to enforce the Gaming Ordinance. Nor could it, since the broad injunction 

obtained by the Cayugas early in the litigation barred the Village from enforcing that law and 

any other law that would have the effect of regulating the gaming parcel. The Cayugas knew 

that they were subject to the Gaming Ordinance, which would entirely preclude their gaming 

operation in the Village, if not preempted. Res judicata prevents them from splitting their 

IGRA preemption arguments in this wasteful fashion. 

II. The Cayugas' failure to engage with the Village and seek to comply with 
Village zoning laws, as required under Sherrill and Union Springs II, renders 
all claims of harm speculative. 

A. The Cayugas must obtain a use variance. 

The Cayugas changed the use of the property in 2003 by converting a former auto 

parts store into a bingo hall. That conversion constituted a "dramatic" change in both use 

and occupancy and triggered the requirement, under the 1987 Zoning Ordinance, for the 

Cayugas to obtain a use variance. Reply Declaration of Howard Tanner dated October 3, 

2019 ("Tanner Reply Decl.") at ¶ 9. The Cayugas' failure to obtain a use variance in 2003-

2005 violated the zoning law. The Cayugas' failure to obtain a use variance upon reopening 

in 2013 constitutes a continuing violation of the Zoning Ordinance. The property remains in 

violation of the Village zoning law under the replacement Zoning Law that took effect 
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November 29, 2013. This continuing violation has not been remedied. Reply Declaration of 

Chad Hayden dated October 3, 2019 ("Hayden Reply Decl.") at 1119. 

The Cayugas have never manifested an understanding of the Village zoning laws, 

generally, and more specifically, the requirement for a use variance for the gaming parcel. 

This is true despite being cited for an unpermitted change in use in 2003 and again after 

reopening in 2013. Put simply, a commercial gambling facility is not a permitted use (or an 

enumerated use allowed by special permit) in either (a) the industrial zoning district 

established under the 1987 Zoning Ordinance which applied to the gaming parcel from 2003 

to November 2013; or (b) the commercial zoning district created under the 2013 Zoning 

Law that covers the gaming parcel presently. At all times, under both laws, Lakeside 

Entertainment required a use variance. Hayden Reply Decl. at 11117-8, 19-20; Tanner Reply 

Decl. at 11118-10. This is true whether or not the Village is entitled to enforce the Gaming 

Ordinance. It matters not that the non-permitted use by the Tribe is a bingo hall or a pool 

hall. It is the fact that the zoning standards enacted by the Village do not permit that 

business in the applicable zoning district. That was true in 2003 and remains true today. The 

Cayugas must apply for and obtain a use variance from the Zoning Board of Appeals in 

order to comply with the current Zoning Law. The Village possesses the right as the 

territorial sovereign with regulatory jurisdiction over the gaming parcel, to require the 

Cayugas to comply with its zoning laws. That is the holding of Union Springs II. The 

Cayugas are required to do what any other commercial developer must do when a project 

changes the use of a property under the Village zoning law: apply to the Zoning Board of 

Appeal for a use variance. See Tanner Reply Decl. at ¶ 8; Declaration of Chad Hayden dated 

August 28, 2019 ("Hayden Decl.") (Dkt. 125 at ¶ 15). 
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B. The Cayugas' architect reports do not show compliance with Village zoning laws. 

The Cayugas offer two reports by the same architect, Peter Arsenault, which purport 

to show that Lakeside Entertainment is "code compliant." (Dkt. 124-233; Dkt. 123-16.) 

Those reports do nothing of the kind. Rather, they confirm the Cayugas' serious 

misunderstanding of Village zoning requirements. Arsenault's 2013 report only addresses 

the Building Code and says nothing about the gaming parcel's compliance with the Zoning 

Law. See (Dkt. 123-16) Ex. B to Joint Statement of Facts ("JSF") (Dkt. 123). His earlier 

2010 report addresses the Village Zoning Ordinance but does so in an error-filled analysis 

that demonstrates the problems that arise when a developer refuses to speak to the local 

zoning authority and merely "guesses" as to what constitutes compliance. See Tanner Reply 

Decl. at Ifif 16-19; Hayden Reply Decl. at ¶¶ 4, 10-16. 

Mr. Arsenault's 2010 report does not address the prior zoning enforcement history of 

the property and completely ignores the requirement of a use variance. The "analysis" he 

offers in his 2010 report is unconstrained by fact or law. Mr. Arsenault states without any 

basis in the record (or explanation) that Lakeside Entertainment is a "recreational facility," 

and therefore is a permitted use under the Village Zoning Ordinance. 2010 Arsenault 

Report at 22 (Exhibit B (Dkt. 124-23)). Forgetting for a moment that the Cayugas 

themselves describe the bingo hall as an "entertainment/gaming facility" (see Exhibit B (Dkt. 

124-23) at ECF page 3 of 26), Mr. Arsenault offers only his own opinion—without ever 

having spoken to the Village Code Enforcement Officer—that sitting at a computerized slot 

machine inside Lakeside Entertainment is equivalent to the physical recreation that takes 

place at a community - Kee-  Center (containing gyms, basketball courts, weight rooms, etc.) 

and other sports facilities. The Village Code Enforcement Officer and Village Attorney have 

never seen the description "recreational facility" used in the manner suggested by Arsenault. 
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Tanner Reply Decl. at ¶ 18; Hayden Reply Decl. at ¶¶ 8, 11-13. That term is routinely 

applied to facilities that require "physica/recreation of some sort." Hayden Reply Decl. at ¶ 

12. 

Likewise, Mr. Arsenault states, once again on his own authority and without any 

Village input, that the Cayugas qualify under the Zoning Ordinance as an "other 

government" that is exempt from Village zoning requirements. This "conclusion" rests on 

no foundation and is not accurate. Tanner Reply Decl. at ¶ 19; Haden Reply Decl. at ¶ 16. 

Mr. Arsenault and his client do not get to determine the zoning status of the gaming parcel 

and unilaterally declare it to be in compliance. No other developer gets to do that. The 

Village alone gets to decide what constitutes a "recreational facility" or "other government" 

within the meaning of the Zoning Ordinance/Law. Tanner Reply Decl. at ¶¶ 19-20; Hayden 

Reply Decl. at. VII 10, 15, 17. If the Cayugas disagree with the Village Code Enforcement 

Officer's characterization of their enterprise as it relates to zoning and land use law, they can 

appeal that decision to the Village Zoning Board of Appeals, like anyone else. If they are 

still not satisfied, they can seek Article 78 review as an any other person unhappy with a 

zoning determination. Tanner Reply Decl. at ¶ 18; Hayden Reply Decl. at irll 14-15. 

The. Cayugas have only themselves to blame for not understanding their need to obtain a 

use variance. The natural starting point for any developer (and their architects and 

contractors) is to reach out to the local zoning officials to determine the zoning classification 

of the property to be developed. The Cayugas never engaged with the Village to request a 

zoning compliance review. Instead, they hired Mr. Arsenault to undertake an internal zoning 

compliance review for the Tribe. Mr. Arsenault never met with, spoke to or requested 

information from the Village Code Enforcement Officer, the Village Zoning Board or the 
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Village Attorney regarding the zoning status of the subject property. See Tanner Reply Decl. 

at ¶ 17; Hayden Reply Decl. at ¶114-5. 

It comes as no surprise that the Cayugas refused to engage with the Village to 

determine the gaming parcel's compliance with \Tillage zoning requirements, given their 

forceful declaration of tribal sovereignty in 2003-2005 to resist compliance with Village laws 

and their decision to shut down a profitable bingo hall for eight years rather than submit to 

the Village's zoning authority. Defendants' Statement of Material Facts (Dkt. 131) at ¶ 60, 

Ex. K to Tennant Decl.; JO at 20. When the Cayugas decided to reopen Lakeside 

Entertainment in 2013, they continued to view themselves as a separate sovereign nation 

entitled to govern their own land as they see fit. See Defendants' Statement of Material Facts 

(Dkt. 131) at ¶¶54, 65-66, Ex. 00 to Tennant Decl., BJ Radford EBT at 12-13, 20-22, 29-

30, 45; Arsenault Report 2013 (Dkt. 123-16). The Cayugas have doubled down on their 

sovereign status despite being bound by the Supreme Court's ruling in Sherrill and this 

Court's decision in Union Springs II. They continue to view their status as a federally 

recognized tribe as effectively exempting them from complying with Village zoning laws 

because they (and not the Village) get to determine whether they have complied. 

C. A ruling by this Court to enjoin enforcement of the Gaming Ordinance will not 
make Lakeside Entertainment compliant with the Village Zoning Law and thus 
will not prevent the harm sought to be avoided by the injunction. 

As set forth above, the Gaming Parcel is not currently compliant with the Village 

zoning law, and will not be unless and until the Cayugas secure a use variance. This requires 

the Cayugas to apply for a use variance form the Zoning Board of Appeals. Only if the 

Zoning Board of Appeals grants the use variance and makes the parcel compliant with the 

zoning law will the Gaming Ordinance become a hindrance. If the Zoning Board of 

Appeals denies the use variance, the Gaming Parcel will not satisfy the zoning law and no 
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Certificate of Occupancy will issue, whether or not the Gaming Ordinance is preempted 

under IGRA. Hayden Reply Decl. at1119. Under these circumstances the Cayugas cannot 

prove that the harm they seek to prevent will ever occur—much less is sufficiently imminent 

to warrant injunctive relief. Their claims are impermissibly speculative. Def Mem. Law at 

23-24. 

Federal courts reviewing Fifth Amendment "takings" claims pertaining to zoning 

decisions expressly require plaintiffs to exhaust their administrative remedies first. See 

M.  v. New Millard Zoning Com' n, 402 F.3d 342, 348 (2d Cir. 2005). They do so because: 

First . . . requiring a claimant to obtain a final decision from a local land use 
authority aids in the development of a full record. Second, and relatedly, only 
if a property owner has exhausted the variance process will a court know 
precisely how a regulation will be applied to a particular parcel. Third, a 
variance might provide the relief the property owner seeks without requiring 
judicial entanglement in constitutional disputes. 

Id. at 348 (citations omitted). Thus, "in the face of [the developer's] refusal to follow the 

procedures for requesting a variance" the developer had "not yet obtained a final decision 

regarding how it [would] be allowed to develop [the] property." Id. (quoting Williamson 

County Regional Planning Cornm'n v. Hamilton Bank, 473 U.S. 172, 191 (1986) (internal quotation 

marks omitted)). 

These cases illustrate the importance of the developer securing a final ruling from the 

zoning authority before suing in federal court because the facts underlying a claimed 

constitutional deprivation may substantially change, or even disappear, with a ruling by a 

zoning board of appeals. These same considerations apply here and prove the speculative 

nature of the harm alleged by the Cayugas. Unless and until they apply for a use variance 

from the Village Zoning Board of Appeals, the Cayugas cannot show that they have been, or 

likely will be, harmed by application of the Village Gaming Ordinance. Def. Mem. Law at 

23-24. The Cayugas are in effect asking this Court to sit as a zoning board of appeals and 
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determine whether or not they need a use variance. The Second Circuit has correctly 

rejected such a role for federal courts based on federalism concerns: See Murphy, 402 F.3d at 

348 ("Requiring a property owner to obtain a final, definitive position from zoning 

authorities evinces the judiciary's appreciation that land use disputes are uniquely matters of 

local concern more aptly suited for local resolution."). The Mutp/y Court recognized that 

"local bodies 'are better able than federal courts' to address such disputes"; and that "federal 

courts do not sit as zoning boards of review . . . ." and therefore should be cautious about 

getting involved in "quarrels over zoning decisions." Id. at 348-349 (internal quotation 

marks and citations omitted). 

Accordingly, the Cayugas' lawsuit should be dismissed and the Tribe directed to 

pursue its administrative remedies with respect to the zoning violation. If the Cayugas 

legitimately want to satisfy the Village Zoning Law, they must apply for a use variance from 

the Zoning Board of Appeals. And if not satisfied by that tribunal, the Cayugas should be 

required to pursue an Article 78 challenge in state court as other dissatisfied developers do. 

See Matter of Sasso v. Osgood, 86 N.Y.2d 374, 384-85 (1995) (granting Article 78 petition to 

annul zoning board decision); Manculich v. Bum', 3:05-cv-1441, at *12 n.3 (N.D.N.Y. Apr. 25, 

2006) ("Because Plaintiff was aggrieved by the ZBA's September 2003 decision, his remedy 

was an Article 78 proceeding."). 

The Cayugas should not be treated differently from other developers who seek to 

construct or renovate buildings on lands within the Village. Every other developer would be 

required to obtain a use variance in this situation. In Union Springs II, this Court already 

determined that the Cayugas are required to submit to the Village zoning process. It is long 

past time that they do. 
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D. What the Code Enforcement Officer said (or did not say) to the Manager of 
Lakeside Entertainment makes no difference to the resolution of the parties' 
cross-motions for summary judgment. 

B.J. Radford (who served as the Tribe's Controller in 2013-2014) claims to have been 

surprised by the March 24, 2014 letter from Code Enforcement Officer Howard Tanner 

indicating the need for a use variance. She claims that was "the first and only time" he 

mentioned the need for a use variance. Ms. Radford also claims Mr. Tanner had stated that 

he would issue a Certificate of Occupancy once the Building Code violations were remedied. 

Radford Decl. Dkt. 124-21 at 1152. As previously indicated, a Certificate of Occupancy 

cannot be issued until all Village laws and ordinances are satisfied. Tanner Declaration dated 

August 22, 2019 ("Tanner Decl.") (Dkt. 125) at1114; Hayden Decl. (Dkt. 127) at 1116. 

Compliance with the Building Code is a necessary but not sufficient condition for issuance 

of a Certificate of Occupancy. Tanner Decl. (Dkt. 125) at 1114. For his part, Code 

Enforcement Officer Howard Tanner denies he made a commitment to issue the Certificate 

of Occupancy upon the Cayugas remedying the Building Code violations, given the Tribe's 

failure to comply with the Gaming Ordinance and its long-standing failure to obtain a use 

variance to comply with the Zoning Law. Tanner Reply Decl. at 117 n. 1. 

Given the Cayugas' complete estrangement from the Village on zoning, and their 

consequent misunderstanding of the Village zoning requirements, it is far more likely that 

Ms. Radford misunderstood or misheard Code Enforcement Officer Tanner. Of course, 

even if Mr. Tanner misspoke as Ms. Radford claims, the Village is not bound by such a 

misstatement. See Parkriew ASSOcIf v. City of New York, 71 N.Y.2d 274 (1988). Finally, the 

Cayugas were not harmed in any way. They were required to remedy the cited Building 

Code violations, whether or not a use variance was also needed. To the extent that the 

Cayugas falsely believed that the gaming parcel was compliant with zoning based on Mr. 

Arsenault's inadequate reports, and wrongly believed their failure to comply with the 
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Gaming Ordinance was the basis for the zoning violation, the fault lies squarely with them. 

The Cayugas never sought a comprehensive zoning compliance review with the Village, or 

requested any other input ever from the Code Enforcement Officer. If they had, they would 

have come to understand their obligation to obtain a use variance irrespective of the Gaming 

Ordinance. Tanner Reply Decl. at ¶ 7. 

III. The Gaming Parcel does not constitute "Indian lands" within the meaning of 
IGRA. 

A. The Gaming Parcel does not lie within the limits of a recognizable Indian 
reservation but rather within an area formerly possessed by the Cayugas within 
which the Tribe, after Sherrill. cannot exercise tribal jurisdiction in whole or in 

pt . 

As an initial matter, fee lands in the Village owned by the Cayugas do not constitute 

"Indian lands" under IGRA for the reasons previously stated. See Def. Mem. Law at 24-29. 

Most significantly, lands that are declared by the Supreme Court to be under the jurisdiction 

of New York State and its political subdivisions—and over which the tribe is categorically 

barred from exercising tribal jurisdiction in whole or in part—fail to satisfy every known 

definition of an Indian reservation, as the Cayugas' papers tacitly admit. The Tribe cites 

various cases, a treatise, and even a dictionary for the general proposition that tribes "possess 

jurisdiction 'over both their members and their territory.' " Pl. Mem. Law at 17 (ECF at 24) 

(citing NIGC); id. at 17-20 (ECF at 24-27). True enough, but under Sherrill, that is precisely 

what the Oneidas and Cayugas do not possess, and cannot exercise, with respect to the at-

issue fee lands in the Village. 

The Second Circuit's decision in Upstate Citizens for Equal., Inc. v. United States, 841 

F.3d 556 (2d Cir. 2016) confirms the universal view that tribes freely assert jurisdiction over 

reservation lands, while noting that "the legal implications of the term [reservation] vary" in 

the case of "not disestablished" ancient reservations in central New York after Sherrill.• "The 
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Supreme Court has held that a state's long-standing exercise of jurisdiction over reservation 

land can preclude a tribe from reasserting its right to exercise tribal jurisdiction on that 

reservation land." Id. at 562 n.4 (citing Sherrill, 544 U.S. at 216-219). 

IGRA's definition of a "reservation" necessarily incorporated the then (in 1988) 

prevailing conceptions of a reservation. Congress did not include (and could not have 

intended to include) in the IGRA definition of a reservation the dramatically different and 

yet-to be-articulated concept of a "not disestablished reservation" that turns the reservation 

into a legal fiction, making it a reservation in name only. Rather, Congress in enacting IGRA 

sought to make gaming available on Indian lands that were under tribal jurisdiction at that 

time including lands thought of as Indian country. Ancient reservation lands last possessed 

by a tribe two centuries ago, over which the tribe is categorically barred from exercising 

tribal judication, does not meet any definition of a reservation—or for that matter "Indian 

country"—whether before or after Sherrill. See Def. Mem. Law at 24-27. Such a "not 

disestablished" fictional reservation was inconceivable in 1988 and remains fundamentally at 

odds with all traditional concepts and legal definitions of a "reservation" today. 

B. The Cayugas must show they exercise governmental power over the Gaming 
Parcel in order for it to qualify as Indian lands under IGRA. 

The Cayugas devote considerable energy (P 1 . Mem. Law at 12-23) fighting the 

obvious requirement that a tribe exercise "governmental power" over the gaming parcel for 

it to qualify as "Indian lands" under IGRA. But the Cayugas embraced the requirement of 

"governmental power" over any gaming parcel when arguing against the efforts of the 

Oklahoma-based Seneca-Cayuga Tribe to establish a territorial foothold in Central New 

York for gaming purposes. Def. Mem Law at 9. The Cayugas should be estopped from 

advancing any other reading of the statute here. 
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In any event, the requirement that a tribe exercise governmental power over the 

gaming parcel is settled law. It is how the Second Circuit and other circuit courts have read 

IGRA. Upstate Citizens, 841 F.3d at 566 ("[A]ny tribe seeking to conduct gaining on land 

must have jurisdiction over that land. [Citation.] 'Jurisdiction,' in this context, means 'tribal 

jurisdiction'—'a combination of tribal and federal jurisdiction over land,' to the exclusion 

(with some exceptions) of state jurisdiction.' ") (quoting Citizens Against Casino Gambling in 

Erie Cnty. v. Chaudhuri, 802 F.3d 267, 279-280 (2d Cir. 2015)); Massachusetts v. U7ampanoag Tribe 

of Gay Head (Aquinnah), 853 F.3d 618, 625-626 (1st Cir. 2017). And it is how the NIGC has 

interpreted IGRA. For its part, the NIGC alerts all visitors to its Indian Lands opinions 

webpage that, "the tribe must have jurisdiction and exercise governmental powers over the 

gaming site for the land to be considered 'Indian lands' under IGRA." Def. Mem. Law at 28 

fn. 9. It does not matter whether the lands are within a reservation, trust lands or held in 

restricted fee. With respect to any gaming site, the tribe must have both jurisdiction and 

exercise its governmental powers over the subject parcel. The NIGC's has long applied 

those requirements to the Cayugas' Gaming Parcel. From 2009 until 2018 the NIGC 

concluded (in consultation with the Departments of the Interior and Justice), that the 

Gaming Parcel did not qualify as Indian lands precisely because the Tribe, after Sherrill and 

Union Springs II, cannot exercise governmental power over the Gaming Parcel. Def. Mem. 

Law at 5-6. 

The recent determination of the NIGC to reverse its nine-year old position and treat 

the Gaming Parcel as "Indian lands" under IGRA (despite Sherrill and Union Springs II), 

appears to be based on a misreading of the First Circuit's decision in Massachusetts v. 

Wampanoag Tribe of Gay Head (Aquinnah), 853 F.3d 618 (1st Cir. 2017) ("Aquinnah"). That 

decision is addressed below. But the fact remains that the Second Circuit, First Circuit and 

21 

Case 5:14-cv-01317-DNH-ATB   Document 138   Filed 10/04/19   Page 25 of 31



NIGC all agree that "the tribe must have jurisdiction and exercise governmental powers over 

the gaming site for the land to be considered 'Indian lands' under IGRA." Def. Mem. Law 

at 28 fn. 9. 

C. The Cayugas cannot exercise tribal jurisdiction and governmental power over the 
Gaming Parcel, in whole or in part, just as they cannot over any other fee lands 
they own within their ancient reservation. 

The decision of the Second Circuit in Upstate Citkens, 841 F.3d 556, is instructive in 

discussing Sherrill and its bearing on whether certain fee lands constitute "Indian lands" 

under IGRA. As much as the Cayugas wish to avoid its impact by declaring it dicta, the 

Second Circuit noted only what was obvious. If the fee-to-trust decision encompassing the 

Oneidas' casino was declared invalid, and the land was returned to its prior fee status, Sherrill 

would prevent the Oneidas from exercising tribal sovereignty over that land. Id. at 566. In 

that case, the "Indian lands" status for the gaming parcel would end because a tribe that 

cannot exercise sovereignty over fee lands "in whole or part" under Sherrill naturally, and by 

necessity, cannot exercise "governmental power" under IGRA. One follows the other. 

There is no space between Sherilts total preclusion of sovereignty over the fee lands and 

IGRA's requirement that the tribe exercise some quantum of governmental power over the 

gaming parcel. 

In their attempts to argue that they need not make any showing regarding their 

exercise of governmental authority over the fee lands at issue, the Cayugas resort to two 

dictionaries, and a law school-reminiscent statutory construction lesson, to assert that the 

jurisdictional requirement is solely intended to ensure that a tribe is not seeking to game on 

another tribe's land. Pl. Mem. Law at 19-20. Their analysis is not only incomplete, but 

ignores the fact that the NIGC—as evidenced by their website—and the courts have 

consistently required that a tribe demonstrate both jurisdiction and the exercise of 

governmental authority over the gaming site. As much as the Cayugas try to make the 
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analysis more complex through statutory analysis and (legislative history) to suggest a 

different conclusion altogether, the correct legal analysis is much more straightforward. The 

Cayugas are barred by Sherill from exercising any sovereignty over the fee lands in question. 

Therefore, by exercising any "governmental power" over the Gaming Parcel, the Cayugas 

violate Sherrill (and Union Springs II). By continuing to assert tribal sovereign authority over 

fee lands in the Village, the Cayugas continue to create jurisdictional conflict with the Village 

when there should be none after Sherrill and Union Springs. The decades-long jurisdictional 

clashes over the right to govern fee lands inside ancient (former) reservations were supposed 

to be put to rest by Sherrill, with restoration of sovereign authority over those fee lands 

occurring only by the land being taken into trust. See Upstate Citijens, 841 F.3d at 562-563.3

D. The First Circuit's decisions in Aquinnah and Narragansett do not address, and 
cannot change, S hem' if s complete extinguishment of tribal jurisdiction ("in whole 
or in part") within the limits of an ancient reservation. 

The Cayugas rely heavily on two First Circuit cases that interpret federal settlement 

acts by which Congress set aside lands for tribes in resolution of long-standing land claim 

litigation. Pl. Mem Law at 16, 18-22 (ECF 23, 25-29). The first case involved the 

Narragansett Tribe in Rhode Island, Rhode Island v. Narragansett Indian Tribe, 19 F.3d 685 (1st 

Cir. 1994) ("Narragansett") and the Rhode Island Indian Claims Settlement Act of 1978, 25 

U.S.C. §§ 1701- 1716. The second case involved the Aquinnah Tribe on Martha's Vineyard 

in Massachusetts and the Wampanoag Tribal Council of Gay Head, Inc., Indian Claims 

Settlement Act of 1987, Pub. L. No. 100-95 (codified at 25 U.S.C. §§ 1771 —1771i ). The 

The Tribe incorrectly argues that the Village's position, if accepted, would call for courts to make 

difficult case by case determinations as to how much "governmental power" is enough to satisfy 
IGRA. To the contrary, the brilliance of Sherrill is its complete extinguishment of tribal sovereignty 
over fee lands last possessed by the tribe 200 years ago. The Supreme Court could not have been 
clearer in both its vivid descriptions of the Oneidas' complete loss of the reins of government over 
those lands two centuries, or its countervailing "suggestion" that tribes apply to have such fee lands 
taken into trust. Sherrill's resolution was designed to avoid litigation such as this. 
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question in both cases was whether IGRA applied to the settlement lands or whether those 

statutory benefits were precluded by the terms of the statute, including its provision for 

jurisdiction sharing. See Narragansett, 19 F.3d at 688 ("This appeal requires us to determine 

whether [IGRA] applies to lands now held in trust by the United States for the benefit of the 

Narragansett Indian Tribe (the Tribe)."); Aquinnah, 853 F.3d at 624-626 (determining 

whether IGRA or state gaming laws applied to settlement lands). 

Both cases address the nature and extent of the particular tribe's governmental power 

over the settlement lands set aside by congressional act. The First Circuit in both cases 

looked to specific terms in the respective settlement acts to determine what jurisdiction and 

governmental power could be exercised by the tribe over its own settlement lands. 

Settlement acts vary substantially in structure and how jurisdiction over such lands may be 

divided among the tribe, state and local governments, as illustrated in these two cases. Such 

acts are heavily negotiated among interested parties as they typically resolve decades of land 

claim litigation by the tribe in federal court. This was the case with both the Narragansett 

Tribe and the Aquinnah Tribe. 

The statutory allocation of jurisdiction among the tribe, state and local governments 

over federal trust lands, provides a fundamentally different legal framework for assessing 

whether a tribe exercises governmental power within the meaning of IGA—compared to a 

tribe buying fee lands on the open market and unilaterally asserting its sovereignty in 

derogation of state and local governmental authority. In the case of lands set aside by 

Congress, where jurisdiction is allocated by statute, legitimate questions may nonetheless 

arise as to whether the jurisdiction left to the tribe leaves it with sufficient governmental 

power over its own lands to satisfy IGRA's definition of "Indian lands." The various district 

court and circuit court decisions in the Narragansett and Aquinnah cases illustrate this point. 
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The First Circuit in both cases found in favor of the tribe. See Narragansett, 19 F.3d at 

689 ("the Narragansetts have concurrent jurisdiction over, and exercise governmental power 

with respect to, those lands, and, therefore, are entitled to invoke the Gaming Act"); 

Aqui nnah, 853 F.3d at 624-626 (holding tribe possessed concurrent jurisdiction over the 

settlement lands, and exercised sufficient governmental power over those lands to satisfy 

IGRA, notwithstanding limiting language in act). Thus, the tribe in each case was 

recognized by the court as a territorial sovereign with respect to the settlement lands and, 

notwithstanding the sharing of jurisdiction with the state and local governments and other 

limiting language in the settlement acts, lawfully exercised concurrent jurisdiction and 

governmental power over those lands. 

The analysis in Narragansett and Aquinnah concerning tribes lawfully exercising 

concurrent jurisdiction over settlement lands under a federal statute, has nothing to do with 

evaluating the Cayugas' actions in this case. Neither case informs the analysis under Sherrill. 

The Supreme Court in Sherrill unequivocally held that when a tribe purchases fee lands 

within a former historic reservation, it cannot unilaterally revive its sovereignty over that 

land "in whole or in part." Sherrill, 544 U.S. at 203. Both Sherrill and Union Springs II 

(applying Sherrill) preclude the Cayugas from asserting any tribal governmental power over 

the Gaming Parcel. 

The only reason the parties are again before this Court, replaying the same lawsuit 

from ten years ago, is that the Cayugas got tired of waiting for a decision on their fee-to-trust 

application. Their frustration with that process is understandable. Their duplicative lawsuit 

is not. 
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CONCLUSION 

For the foregoing reasons, Defendants respectfully request that the Court grant their 

motion for summary judgment, deny the Cayugas' latest request to enjoin the Village from 

enforcing its laws equitably with respect to all residents and property owners in the Village, 

and restore settled expectations in the community about the role of local government and 

respecting the rule of law. 

Sherrill begat Union Springs II. That decision begat this litigation. This Court has the 

ability to end it by enforcing the terms of Union Springs II and declaring this duplicate lawsuit 

barred as a matter of law. 

The Village and its citizens deserve nothing less. 

Respectfully submitted, 

/s/ David H. Tennant 
David H. Tennant (Bar Roll No. 510257) 
LAW OFFICE OF DAVID TENNANT PLLC 
3349 Monroe Avenue, Suite 345 
Rochester, New York 14618 
(585) 708-9338 
Attorneys for Defendants 
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