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INTRODUCTION 

In 1988, Congress passed the Indian Gaming Regulatory Act (“IGRA”) to “promot[e] tribal 

economic development, self-sufficiency, and strong tribal governments.”  25 U.S.C. § 2702(1).  

IGRA creates three classes of Indian gaming, including “Class II” for games like bingo.  “Any 

class II gaming on Indian lands” is “within the jurisdiction of the Indian tribes, … subject to the 

provisions of” IGRA.  25 U.S.C. § 2710(a)(2).  To regulate gaming on Indian lands, IGRA created 

an independent federal agency—the National Indian Gaming Commission (“NIGC”).  Congress 

thereby “intended to expressly preempt the field in the governance of gaming activities on Indian 

lands.”  Mashantucket Pequot Tribe v. Town of Ledyard, 722 F.3d 457, 469-70 (2d Cir. 2013) 

(quotation marks omitted).   

The principal question here is whether the Village of Union Springs (“Village”) may 

prohibit Class II gaming that the Cayuga Nation (“Nation”) conducts at a site known as Lakeside 

Entertainment.  This site sits on land that the Nation owns in fee simple within the federal 

reservation established by the 1794 Treaty of Canandaigua—a reservation that, for present 

purposes, all agree remains intact.  Today, NIGC exercises plenary regulatory authority over 

Lakeside Entertainment, based on its determination that the Nation’s gaming is lawful.  Even so, 

the Village asserts that a 1958 “Games of Chance” ordinance prohibits this gaming.  The Village 

has issued multiple “Orders to Remedy” and threatened to proceed against Plaintiffs in state court.  

This case asks this Court to decide whether those actions of the Village are lawful.   

The answer is no.  The Second Circuit, as just noted, has interpreted IGRA to “preempt[] 

the field” as to Indian nations’ gaming “on Indian lands.”  Mashantucket Pequot, 722 F.3d at 469-

70 (quotation marks omitted).  IGRA defines “Indian lands” to include “all lands within the limits 

of any Indian reservation.”  25 U.S.C. § 2703(4).  Here, it is undisputed both that (1) Lakeside 
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Entertainment is within the Nation’s reservation; and (2) for present purposes, this reservation 

remains intact.  IGRA therefore preempts the Village’s attempt to regulate the Nation’s gaming.   

The Nation understands the Village to contend that the Nation’s gaming is unlawful 

because it does not meet one of IGRA’s substantive requirements.  The Village is wrong about 

that, as explained below.  But for preemption, that does not matter.  IGRA preempts all attempts 

to regulate Indian gaming on “Indian lands,” even allegedly unlawful gaming.  On “Indian lands,” 

it is for NIGC alone to exercise its enforcement power to order the closure of an Indian gaming 

facility operating unlawfully.  25 U.S.C. § 2713(b)(1).  Localities may not take matters into their 

own hands by attempting to enforce preempted local ordinances.  

The Village’s claims of illegality are also wrong.  Under IGRA’s Class II provisions, an 

Indian nation may lawfully game only on “Indian lands within such tribe’s jurisdiction.”  Id. 

§ 2710(b)(1).  The Village bases its claims on this Court’s 2005 decision rejecting the Nation’s 

argument that it could rely on inherent “immunity” to prevent the application of “state and local 

zoning laws and regulations” on reservation lands the Nation purchased in fee simple, see Cayuga 

Indian Nation of N.Y. v. Vill. of Union Springs, 390 F. Supp. 2d 203, 206 (N.D.N.Y. 2005) (“Union 

Springs II”)—following the Supreme Court’s similar holding regarding the Oneida in City of 

Sherrill v. Oneida Indian Nation of New York, 544 U.S. 197 (2005).  In the Village’s view, Union 

Springs II means that the Nation lacks “jurisdiction.” 

Not so.  IGRA’s requirement that lands be “within such tribe’s jurisdiction” merely 

requires that some tribal jurisdiction be present, not that this jurisdiction be plenary or that state 

jurisdiction be absent.  Hence, the First Circuit has held that IGRA requires only that an Indian 

nation have some “concurrent jurisdiction,” and that this requirement is satisfied by “that portion 

of jurisdiction [an Indian nation] possess[es] by virtue of their sovereign existence as a people.”  
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Rhode Island v. Narragansett Indian Tribe, 19 F.3d 685, 701-02 (1st Cir. 1994).  NIGC has also 

held that this requirement serves only to ensure that a tribe may conduct and regulate gaming only 

on its own Indian lands, not those of another tribe.  The Nation readily satisfies—indeed, far 

exceeds—these requirements.  The Nation has a court system and police department, which the 

federal government recognizes as lawful under the Nation’s “inherent sovereign authority to 

enforce its own laws inside the Cayuga Indian Nation Reservation boundaries.”  Statement of 

Additional Material Facts ¶ 42 (“SAMF”).  The Nation operates many businesses, which are 

subject to the Nation’s many ordinances governing zoning, land use, health and safety, agriculture, 

markets, and sanitation.  The Nation also provides a broad range of services to its citizens, 

including housing, health, education, and child welfare, supported by the federal Indian Self-

Determination Act.  With all these exercises of government power, the Nation satisfies any 

reasonable interpretation of the “jurisdiction” requirement of IGRA’s Class II provisions.    

Meanwhile, the Nation also has fully complied with this Court’s prior ruling in Union 

Springs II.  Consistent with that decision, the Nation has satisfied the Village’s building code and 

applicable zoning laws and has submitted multiple completed applications for a Certificate of 

Occupancy.  The Village, however, has refused to grant those applications based on its Games of 

Chance Ordinance and zoning laws that turn on the fact that the Nation is gaming at Lakeside 

Entertainment (rather than selling other commercial items at retail).  While Union Springs II gives 

the Village some power to apply its laws to Nation-owned properties, this power cannot trump 

Congress’s decision in IGRA to remove Indian gaming from state regulation.  

Separately, the Nation is also entitled to judgment on two more grounds.  First, IGRA 

preempts the Village from bringing the criminal actions it has threatened, instead conferring on 

the federal government exclusive jurisdiction to enforce any applicable gaming laws.  Second, the 
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Nation’s sovereign immunity from suit prohibits the Village from enforcing its laws against the 

Nation or its property, regardless of whether the laws sought to be enforced are valid.   

STATEMENT OF FACTS 
 

A. Regulatory Background 

In 1988, to promote Indian economic development and self-sufficiency, Congress enacted 

IGRA.  25 U.S.C. §§ 2701–2702.  IGRA permits, and provides a comprehensive scheme for the 

regulation of, certain Indian gaming.  IGRA “was ‘intended to expressly preempt the field in the 

governance of gaming activities on Indian lands.’”  Mashantucket Pequot, 722 F.3d at 469-70 

(quoting Gaming Corp. of Am. v. Dorsey & Whitney, 88 F.3d 536, 544 (8th Cir.1996) (in turn 

quoting S. Rep. No. 100-446, at 6 (1988), as reprinted in 1988 U.S.C.C.A.N. 3071, 3081-82)).   

IGRA divides Indian gaming into three classes.  Class I gaming, consisting of “social 

games solely for prizes of minimal value or traditional forms of Indian gaming” connected with 

“tribal ceremonies,” 25 U.S.C. § 2703(6), is “within the exclusive jurisdiction of the Indian tribes,” 

id. § 2710(a)(1).  Class III consists of casino-type gaming subject to a scheme of joint tribal/state 

regulation based on “Tribal-State Compact[s].”    Id. § 2710(d)(1); see id. § 2703(8). 

At issue here is Class II gaming, which includes “the game of chance commonly known as 

bingo (whether or not electronic, computer, or other technologic aids are used in connection 

therewith)” and similar games if played in the same location.  Id. § 2703(7)(A)(i).  Class II gaming 

is subject to joint tribal/federal regulation: IGRA provides that “[a]ny class II gaming on Indian 

lands” is “within the jurisdiction of the Indian tribes, but shall be subject to the provisions of this 

chapter.”  Id. § 2710(a)(2).   In turn, IGRA defines “Indian lands” as: 

(A) all lands within the limits of any Indian reservation; and 

(B) any lands title to which is either held in trust by the United States for the benefit of any 
Indian tribe or individual or held by any Indian tribe or individual subject to restriction by 
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the United States against alienation and over which an Indian tribe exercises governmental 
power.”  

Id. § 2703(4).   

IGRA then sets forth the requirements for lawfully conducting Class II gaming on “Indian 

lands.”  In particular, Indian nations may “engage in, or license and regulate,” Class II gaming on 

“Indian lands within such tribe’s jurisdiction” if the “gaming is located within a State that permits 

such gaming for any purpose by any person,” and “the governing body of the Indian tribe adopts 

an ordinance or resolution” that is approved by NIGC’s Chairman.  Id. § 2710(b).   

IGRA vests enforcement in NIGC.  Congress gave NIGC the responsibility to “monitor 

class II gaming conducted on Indian lands on a continuing basis.”  Id. § 2706(b)(1).  Its Chairman 

has “power to order temporary closure of an Indian game for substantial violation of the provisions 

of” IGRA or NIGC’s regulations.  Id. § 2713(b)(1).  After notice and a hearing, the Commission 

may “order a permanent closure.”  Id. § 2713(b)(2).  “Decisions made by [NIGC] pursuant to” 

these authorities are reviewable under the Administrative Procedure Act (“APA”).  Id. § 2714.   

On the criminal side, the story is similar: IGRA prohibits state and local officials from 

bringing criminal prosecutions for violations of state or local gambling laws in “Indian country”—

even as to Indian gaming that is not authorized by IGRA.  Instead, IGRA vests the United States 

with “exclusive jurisdiction” over “criminal prosecutions” under “State gambling laws that are 

made applicable under this section to Indian country.”  18 U.S.C. § 1166(d).  That section covers 

“all State laws pertaining to the licensing, regulation, or prohibition of gambling,” id. § 1166(a), 

thus allowing the federal government alone to prosecute violations of state gaming laws (except 

even the federal government may not prosecute where IGRA authorizes Indian gaming, id. 

§ 1166(c)).  “Indian country” is a defined term that includes federal reservation land.  Id. § 1151(a).  
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B. Factual Background 

1. The Cayuga Nation And Its Gaming At Lakeside Entertainment. 

The Nation is a federally recognized Indian nation.  Joint Stipulated Facts ¶ 1 (“JSF”).  In 

the 1794 Treaty of Canandaigua, the federal government established a reservation for the Nation.  

JSF ¶ 3.  The Village has stipulated “that, under current precedent, the Cayuga Nation today 

possesses a federal reservation that has not been disestablished,” ECF No. 111 at 2, and this Court 

has relied on that stipulation to grant the Nation’s motion to dismiss the Village’s counterclaim 

alleging that the Nation’s reservation was disestablished, ECF No. 112; see JSF ¶ 3. 

While the Nation’s reservation endures, New York in 1795 and 1807 unlawfully purchased 

all of the Nation’s reservation lands.  JSF ¶ 6.  Recently, the Nation has worked to regain aspects 

of what was taken from it, so long ago.  In the last several decades, the Nation has reacquired 

significant portions of its reservation lands via open-market purchases, including the lands that are 

home to Lakeside Entertainment.  JSF ¶¶ 8-10.  It has used these lands to foster self-sufficiency 

and economic development—for the Nation, and for its citizens.  Lakeside Entertainment is one 

part of the Nation’s development efforts, which are detailed below. 

As envisioned by IGRA, on November 12, 2003, the Nation’s Council adopted a Class II 

gaming ordinance, and on November 18, 2003, NIGC approved the ordinance.  JSF ¶¶ 16-17.  In 

2004, pursuant to that ordinance, the Nation began conducting Class II gaming at Lakeside 

Entertainment.  JSF ¶ 19.  The facility operated until 2005, and then—after a temporary closure—

from 2013 to the present.  JSF ¶¶ 20, 28.  Since the Nation reopened Lakeside Entertainment in 

2013, the gaming occurring at Lakeside Entertainment has consisted of bingo, conducted with the 

technological aid of machines.  JSF ¶ 54.  IGRA classifies this gaming as Class II.  SAMF ¶ 96. 
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2. NIGC’s Comprehensive Regulation Of Lakeside Entertainment.   

Today, NIGC comprehensively regulates the gaming at Lakeside Entertainment.  When the 

Nation resumed gaming in 2013, the Nation reissued the facility license for Lakeside 

Entertainment and provided NIGC with notice of that renewal.  JSF ¶¶ 26-27.  At the same time, 

the Nation submitted to NIGC the required environmental, public health, and safety attestation for 

that facility.  Id.; see 25 C.F.R. §§ 559.3, 559.4.  The Nation likewise complied with IGRA and 

NIGC regulations that govern the licensing of “primary management officials” and “key 

employees.”  25 U.S.C. § 2710(b)(2)(F); see JSF ¶ 30.  And the Nation has submitted fingerprint 

cards and other information to allow NIGC to perform background checks on those individuals.  

JSF ¶ 31.  For its part, NIGC has processed that information and told the Nation that NIGC does 

not object to the Nation’s licensing of those individuals.  JSF ¶¶ 32-33.   

While NIGC has always conducted these functions, there was a hiatus during which NIGC 

did not exercise full regulatory authority at Lakeside Entertainment.  The Nation understands that 

this reflected doubts over whether the Nation’s lands were gaming-eligible.  But, consistent with 

other NIGC precedent treating comparable Indian land as gaming-eligible, see infra at 16-18, 

NIGC reversed course in March 2018 and “agreed that Cayuga should be regulated as any other 

gaming tribe.”  SAMF ¶ 53.  NIGC memorialized this position in a May 2018 letter, recounting 

that “the NIGC Chairman made the decision that the NIGC would once again regulate the gaming 

facility of the Nation.”  JSF ¶ 47 & Ex. U thereto; SAMF ¶ 54.  Based on that decision, NIGC 

conducted a site visit in April 2018, and other visits thereafter.  JSF ¶ 48 & Ex. U; SAMF ¶¶ 54-

55.  As authority, NIGC cited 25 U.S.C. § 2706(b), which empowers NIGC to “monitor class II 

gaming conducted on Indian lands,” and 25 C.F.R. § 571.5, which authorizes the Commission to 

“enter the premises of an Indian gaming operation … on Indian lands,” id. § 571.5(a)(1).  JSF ¶ 47 
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& Ex. U thereto; SAMF ¶ 54.  Thereafter, in July 2018, NIGC approved the Nation’s amended 

gaming ordinance.  JSF ¶ 53.  Pursuant to NIGC’s regulation, the Nation pays quarterly fees to 

NIGC based upon its Assessable Gaming Revenue, and regularly provides its “Minimum Internal 

Control Standards Agreed Upon Procedures” audit reports and its audited financial statements to 

NIGC—all pursuant to IGRA and applicable NIGC regulations.  JSF ¶¶ 49-50; SAMF ¶¶ 56-59.  

NIGC has also approved the Nation’s request for access to its secure, restricted Tribal Access 

Portal, and lists the Nation on its “Gaming Tribe Report.”  JSF ¶¶ 51-52.     

3. The First Suit Between The Nation And The Village. 

This is the second suit between the Nation and the Village about the property that is today 

Lakeside Entertainment.  In 2003, the Nation “began renovations to a portion of” the property 

without complying with the Village’s building and zoning ordinances—based on the Nation’s 

position that the Village had no authority to apply local laws to properties that the Nation had 

reacquired in fee simple within its reservation.  Cayuga Indian Nation of N.Y. v. Vill. of Union 

Springs, 317 F. Supp. 2d 128, 132 (N.D.N.Y. 2004) (“Union Springs I”).  This Court initially 

agreed.  Id. at 151.  But in Sherrill, the Supreme Court held that New York municipalities could 

apply “property taxes” to lands within the Oneida Indian Nation’s reservation that likewise had 

been sold hundreds of years ago and reacquired in fee.  544 U.S. at 202.  The Court “evoke[d] the 

doctrines of laches, acquiescence, and impossibility” to hold that New York municipalities could 

exercise that power.  Id. at 221.  In turn, this Court deemed Sherrill to bar the Nation’s claim that 

its inherent sovereignty permitted it to “assert[] immunity from state and local zoning laws.”  

Union Springs II, 390 F. Supp. 2d at 206.  But the Village’s Games of Chance Ordinance—which 

is at the heart of the current suit—was not at issue.  The Village did not attempt to apply any anti-

gaming ordinance to prohibit the Nation’s activities.  In turn, the Nation’s Complaint raised no 

Case 5:14-cv-01317-DNH-ATB   Document 124-1   Filed 09/04/19   Page 15 of 33



 

 
 

9

statutory claim under IGRA.   

4. The Present Dispute. 

The Nation voluntarily closed Lakeside Entertainment in 2005.  JSF ¶ 20.  But thereafter, 

the Nation saw other Indian nations continuing to operate Class II and Class III gaming facilities 

in New York State—including the Oneida’s Turning Stone Casino resort.  See Oneida Indian 

Nation of N.Y. v. Madison Cty., 665 F.3d 408, 443-44 (2d Cir. 2011).  The Nation’s Council then 

authorized resumption of Class II gaming at Lakeside Entertainment.  JSF ¶¶ 26-27.   

The Nation complied with this Court’s decision in Union Springs II.  On August 8, 2013, 

Betty Jane Radford, then the Controller of Lakeside Entertainment, submitted a completed 

application for a Certificate of Occupancy to Village Code Enforcement Officer Howard Tanner, 

explaining that “a professional architect retained by the Nation recently determined that the 

LakeSide Entertainment 1 facility is code-compliant.”  JSF ¶ 38 & Ex. N; SAMF ¶ 67.  When Mr. 

Tanner on August 13, 2013 requested additional information, the Nation—at significant expense—

hired an architect to complete a full code compliance review and to fulfill Mr. Tanner’s requests.  

JSF ¶ 39 & Ex. O thereto; SAMF ¶ 70.  The Nation provided the report, as well as a second 

application, to Mr. Tanner on December 19, 2013.  JSF ¶ 40 & Ex. P; SAMF ¶ 71.  On February 

21, 2014, Mr. Tanner inspected the facility, identifying three minor building-code issues.  JSF 

¶ 42; SAMF ¶ 78.  The Nation addressed these three building code issues, and, on a return visit on 

March 7, Mr. Tanner stated that he would issue a Certificate of Occupancy the following week.  

SAMF ¶¶ 79-80; see JSF ¶ 43. 

The Village, nonetheless, has been resolute that its Games of Chance Ordinance prohibits 

gaming at Lakeside Entertainment.  That Ordinance makes it “lawful for any bona fide religious, 

charitable, or non-profit organization of veterans, volunteer firemen and similar … to conduct the 
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gaming of bingo” in Union Springs, subject to certain restrictions and limits.  JSF ¶ 22 & Ex. D.  

It does not permit any gaming by Indian tribes.  Id.  The Nation has repeatedly explained to the 

Village that IGRA preempts the Games of Chance Ordinance—including, on July 3, 2013, 

providing a formal legal opinion to that effect from the law firm of Dorsey & Whitney, LLP.  

SAMF ¶ 62.   

The Village, however, has issued a series of Orders to Remedy Violations based on the 

Games of Chance Ordinance, and it has—based on that Ordinance—refused to act on the Nation’s 

completed application for a Certificate of Occupancy.  A July 9, 2013 order cited the Nation for 

violating the Village’s “Zoning Ordinances” and “Other Applicable Laws” based on violations of 

the “Games of Chance Ordinance.”  SAMF ¶ 66.  In Mr. Tanner’s August 13, 2013 letter, he 

likewise asserted, “[a]s the Zoning Officer,” that the Nation was in violation of “the Games of 

Chance Ordinance.”  SAMF ¶ 66; SUF ¶ 36 & Ex. L.  On December 20, 2013, the Village issued 

a near-identical Order to Remedy again citing the Games of Chance Ordinance, as well as another 

Order to Remedy citing 19 N.Y.C.R.R. § 1202.3, which requires a Certificate of Occupancy for 

changes in use, SAMF ¶¶ 73-75; JSF ¶ 41 & Ex. Q.  In a March 24, 2014 letter, Mr. Tanner again 

asserted that Nation was violating “the 1958 games of chance ordinance” and that “[u]ntil this 

matter is resolved I cannot grant a certificate of occupancy.”  SAMF ¶ 81; JSF ¶ 44 & Ex. R 

thereto.  He also invoked, for the first and only time, a supposed requirement to “obtain a use 

variance from the zoning board of appeals.”  SAMF ¶¶ 82-83.  But Mr. Tanner identified no basis 

for requiring such a variance separate from the Games of Chance Ordinance, id., and the Nation 

on April 2, 2014 responded to explain why no variance was required, SAMF ¶¶ 85, 89.  Mr. Tanner 

never cited the Nation for violations of this supposed requirement.  SAMF ¶ 84.  Instead, his last 

batch of Orders to Remedy served May 20, 2015 again asserted that the Nation was in violation of 
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the “Games of Chance Ordinance,” as well as the requirement in § 2.4A of the Zoning Law to 

obtain a certificate of occupancy—the certificate that Mr. Tanner had refused to issue based on the 

Games of Chance Ordinance.  SAMF ¶¶ 90-93.1  The Village’s Orders to Remedy have threatened 

both civil and criminal actions against the Nation and its officials.  SAMF ¶¶ 64-65. 

5. This Suit. 

On October 27, 2014, the Village’s outside counsel informed the Nation that the Village 

intended to act against Lakeside Entertainment.  ECF No. 5-5 ¶ 9.  The next day, this suit was filed 

by the Nation and a group of John Doe plaintiffs, seeking declaratory and injunctive relief against 

the Village’s attempts to shutter the facility.  ECF No. 1.  The day after, this Court entered a 

temporary restraining order, which was continued with the Village’s consent.  ECF Nos. 7-8.  Ever 

since, that has been the status quo.  While this Court dismissed the suit for lack of standing on May 

19, 2015, it granted an injunction pending appeal two days later.  ECF Nos. 56-57.  On appeal, the 

Second Circuit reversed and remanded.  ECF Nos. 70-71.  For several years, the parties agreed to 

preserve the status quo while exploring negotiated resolutions.  ECF Nos. 75, 77, 81, 83, 85, 85, 

87, 89, 95.   

On May 22, 2019, Plaintiffs filed an Amended Complaint identifying several of the Does  

and updating the Complaint’s allegations.  ECF No. 100.  It asserts three counts.  Count I asserts 

that IGRA preempts the Village’s actions in full.  Am. Compl. ¶¶ 80-85.  Count II asserts that 18 

U.S.C. § 1166 precludes the criminal actions the Village has threatened.  Id. ¶¶ 86-91.  Count III 

asserts that, even if the Village’s actions were not preempted, the Nation’s sovereign immunity 

precludes enforcement actions.  Id. ¶¶ 92-96. 

 

                                                 
1 A final May 20, 2015 order asserted a discrete violation of the sprinkler-system requirements in 
the Building Code and the Fire Code.  SAMF ¶ 93.  This issue  has been addressed.  SAMF ¶ 94. 
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STANDARD OF REVIEW 

 “The entry of summary judgment is warranted when ‘the pleadings, depositions, answers 

to interrogatories, and admissions on file, together with the affidavits, if any, show that there is no 

genuine issue as to any material fact and that the moving party is entitled to judgment as a matter 

of law.’”  Doane v. United States, 369 F. Supp. 3d 422, 438 (N.D.N.Y. 2019) (quoting Celotex 

Corp. v. Catrett, 477 U.S. 317, 322 (1986)). 

ARGUMENT 
 

I. Count I: IGRA Preempts The Village’s Actions Against Lakeside Entertainment. 
 

A. IGRA Preempts Any State Regulation Of Indian Gaming On “Indian Lands,” Which 
Indisputably Includes Lakeside Entertainment. 

To resolve Count I, this Court need go no farther than to find that the gaming the Village 

seeks to regulate occurs on “Indian lands,” as is true as a matter of law and undisputed fact.  That 

triggers IGRA’s “extraordinary preemptive power.”  Gaming Corp. of Am. v. Dorsey & Whitney, 

88 F.3d 536, 545 (8th Cir. 1996). 

The Second Circuit’s precedent is clear.  As the Second Circuit has held, IGRA “expressly 

preempt[s] the field in the governance of gaming activities on Indian lands.’”  Mashantucket 

Pequot Tribe, 722 F.3d at 469-70 (emphasis added) (quoting Gaming Corp. of Am., 88 F.3d 536, 

544 (in turn quoting S. Rep. No. 100-446 at 6, 1988 U.S.C.C.A.N. at 3081-82)).  This principle 

follows straight from IGRA’s text, which provides that “[a]ny class II gaming on Indian lands” is 

“within the jurisdiction of the Indian tribes, but shall be subject to [IGRA’s] provisions” 

authorizing NIGC to regulate such gaming.  25 U.S.C. § 2710(a)(2) (emphasis added); see id. 

§ 2701(3), (5) (Congress’s findings that “clear [Federal] standards” were needed “for the conduct 

of gaming on Indian lands,” and that “Indian tribes have the exclusive right to regulate gaming 

activity on Indian lands,” subject to federal law (emphasis added)).  This principle also accords 
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with the express statement in IGRA’s legislative history that “S. 555 [i.e., IGRA] is intended to 

expressly preempt the field in the governance of gaming activities on Indian lands,” and that 

“Federal courts should not balance competing Federal, State, and tribal interests.”  S. Rep. No. 

100-446, at 6 (1988), as reprinted in 1988 U.S.C.C.A.N. 3071, 3076; accord id. at 36, 1988 

U.S.C.C.A.N. at 3105 (Senator Evans’ views emphasizing that “this bill should be construed as an 

explicit preemption of the field of gaming in Indian Country”).  The Eighth, Tenth, and Eleventh 

Circuits have recognized this principle.2  Indeed, in 2004, this Court acknowledged that “IGRA … 

preempts state and local attempts to regulate gaming on Indian lands.”  317 F. Supp. 2d at 148. 

The dispositive question, then, is whether Lakeside Entertainment sits on “Indian lands.”  

It does.  IGRA defines “Indian lands” to include “all lands within the limits of any Indian 

reservation.”  25 U.S.C. § 2703(4)(A) (emphasis added).  And here, the parties have stipulated 

both that Lakeside Entertainment is within the boundaries of the reservation established by the 

1794 Treaty of Canandaigua, and that “under current precedent … [this] federal reservation … has 

not been disestablished.”  JSF ¶ 3 (quoting ECF No. 111).  “[E]very federal court” to consider the 

question, as well as the New York Court of Appeals, agrees.  Cayuga Indian Nation of N.Y. v. 

Gould, 930 N.E.2d 233, 247 (N.Y. 2010); Cayuga Indian Nation of N.Y. v. Seneca Cty., 260 F. 

Supp. 3d 290, 307-15 (W.D.N.Y. 2017); Union Springs I, 317 F. Supp. 2d at 131-33.  Indeed, at 

the preliminary injunction stage, the Village did not bother to dispute “that the [Lakeside 

Entertainment] Property falls under the statutory definition of ‘Indian lands.’”  ECF No. 32-6 at 

                                                 
2 State ex rel. Nixon v. Coeur D’Alene Tribe, 164 F.3d 1102, 1109 (8th Cir. 1999) (IGRA’s 
“preemptive force” extends to Indian gaming “conducted ‘on Indian lands’”); Pueblo of Pojoaque 
v. New Mexico, 863 F.3d 1226, 1235 (10th Cir. 2017) (IGRA “expressly preempt[s] state 
regulation of gaming activity that occurs on Indian lands”); Tamiami Partners, Ltd. ex rel. 
Tamiami Dev. Corp. v. Miccosukee Tribe of Indians of Fla., 63 F.3d 1030, 1033 (11th Cir. 1995) 
(similar). 
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12; see id. at 15 (similar); Br. for Defts.-Appellees at 41-42, Cayuga Nation v. Tanner, 824 F.3d 

321 (2d Cir. Sept. 1, 2015) (Nos. 15-1667, 15-1937), 2015 WL 5175062 (same on appeal).  

Because Lakeside Entertainment is on Indian lands, it is subject to tribal and federal regulation—

not state regulation. 

To be sure, the Village has argued that even if Lakeside Entertainment is on “Indian lands,” 

an Indian nation may lawfully conduct Class II gaming only “on Indian lands within such tribe’s 

jurisdiction.”  25 U.S.C. § 2710(b)(1) (emphasis added); see ECF No. 32-6 at 12.  The Village 

claims that, because of Sherrill, such “jurisdiction” is lacking here.  The Village is wrong about 

that, as the next section details.  But to deem the Village’s actions preempted, the Court need not 

resolve that dispute.  That is because, as explained above, IGRA’s “preemptive power” extends to 

all gaming by Indian tribes “on Indian lands”—full stop.  Mashantucket Pequot Tribe, 722 F.3d at 

469-70.  If the Village believes that such gaming is unlawful, its remedy is to ask NIGC and its 

Chairman to bring an enforcement action.  25 U.S.C. §§ 2705(a)(1), 2713(a)(3), (b).  And if the 

Village disagrees with NIGC’s decision, it may seek judicial review via any appropriate avenues.  

See, e.g., Citizens Against Casino Gambling in Erie Cty. v. Hogen, No. 07-CV-0451S, 2008 WL 

4057101, at *3 (W.D.N.Y. Aug. 26, 2008) (indicating that NIGC’s nonenforcement decisions are 

subject to judicial review and rejecting the “assertion that the NIGC has been granted absolute 

discretion to ‘decide when or whether to pursue enforcement actions’” (quoting 25 U.S.C. 

§ 2713(a))). 

IGRA’s approach makes sense.  NIGC, with its expertise and experience, is far better 

positioned than a court to decide in the first instance whether a facility complies with IGRA’s 

various requirements, such as that the Indian nation’s “governing body” must have “adopt[ed] an 

ordinance or resolution which is approved by the Chairman.”  25 U.S.C. § 2710(b)(1).   
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Because Lakeside Entertainment is on “Indian lands,” IGRA preempts the Village’s 

attempts to prevent the Nation from gaming and vests enforcement in NIGC.  The Nation is entitled 

to judgment on Count I.  

B. At A Minimum, IGRA Preempts Any State Regulation Of Indian Gaming That Is 
Lawful Under IGRA, Including The IGRA-Authorized Gaming At Lakeside 
Entertainment. 

Even if IGRA preemption were limited to Indian gaming that complies with each of 

IGRA’s requirements, the Village’s actions would be preempted.  As to Class II gaming, IGRA 

authorizes such gaming when three requirements are met: (1) the state “permits such gaming for 

any purpose by any person, organization, or entity”; (2) the Nation “adopts an ordinance or 

resolution” authorizing the gaming, which ordinance is approved by NIGC’s Chairman; and (3) 

the gaming occurs on “Indian lands within such tribe’s jurisdiction.”  25 U.S.C. § 2710(b).  Here, 

the parties have stipulated that the first two requirements are met—as they clearly are.  As to the 

first, New York allows bingo by some people in some circumstances, and Federal law does not 

prohibit such gaming.  JSF ¶¶ 21-22 & Ex. D thereto.  As to the second, Lakeside Entertainment’s 

gaming occurs pursuant to a Nation-adopted and NIGC-approved ordinance.  JSF ¶¶ 16-17, 53.   

As to the third, the only real dispute is over the Village’s claim that Lakeside Entertainment does 

not satisfy the “within such tribe’s jurisdiction” requirement.  25 U.S.C. § 2710(b).  The Village 

contends that Lakeside Entertainment is not within the Nation’s “jurisdiction” given the 

“regulatory jurisdiction” New York and its subdivisions may exercise under Sherrill and Union 

Springs II.  544 U.S. at 215-16; Union Springs II, 390 F. Supp. 2d at 206.   

The Village is wrong.  Its  position conflicts with decades of precedent from the First 

Circuit and NIGC, as well as IGRA’s text, structure, and purpose.  So long as an Indian nation 

may exercise some jurisdiction, it satisfies IGRA’s “jurisdiction” requirement for Class II gaming.  
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This requirement thus serves only to ensure that an Indian nation can conduct and regulate gaming 

on its own Indian lands, rather than another nation’s.   

The First Circuit confronted a near-identical argument in Rhode Island v. Narragansett 

Indian Tribe, 19 F.3d 685 (1st Cir. 1994).  There, Rhode Island had sweeping jurisdiction over the 

Indian nation’s lands, thanks to a statute that made the lands “‘subject to the [state’s] civil and 

criminal laws and jurisdiction’”—which the First Circuit construed, much like Sherrill, to 

encompass full “civil regulatory jurisdiction.”  Id. at 694, 696 (quoting 25 U.S.C. § 1708).  And 

as here, the state argued that this “rather broad” “grant of jurisdictional power” meant that only 

the state, not the tribe, had “jurisdiction” under IGRA.  Id. at 701.  But that argument lost.  The 

First Circuit held that IGRA requires only that the Indian nation have some “concurrent 

jurisdiction,” and that this requirement is satisfied by “that portion of jurisdiction they possess by 

virtue of their sovereign existence as a people.”  Id. at 701-02.  It cited as examples of that “retained 

sovereignty” the “power of Indians to make and enforce their own substantive law in internal 

matters, including matters such as membership rules, inheritance rules, and the regulation of 

domestic relations.”  Id. at 701 (citing Santa Clara Pueblo v. Martinez, 436 U.S. 49, 55 (1978)).  

Recently, the First Circuit reaffirmed Narragansett and held that a Indian nation had “jurisdiction” 

under IGRA despite a similar statute providing that the nation “‘shall not have any jurisdiction 

over nontribal members and shall not exercise any jurisdiction over any part of [lands] in 

contravention of … the civil regulatory and criminal laws of [the state].’”  Massachusetts v. 

Wampanoag Tribe of Gay Head (Aquinnah), 853 F.3d 618, 624-25 (1st Cir. 2017) (quoting 25 

U.S.C. § 1771(e)(a))), cert. denied, 138 S. Ct. 639 (2018). 

NIGC has interpreted IGRA’s “jurisdiction” requirement in much the same way, 

understanding the phrase “within such tribe’s jurisdiction” to provide merely that a tribe may 
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conduct and regulate gaming only on its own Indian lands—not those of another tribe.  NIGC thus 

has explained that “Congress intended that gaming on any specific parcel of Indian lands not be 

conducted by any Indian tribe, but only by the specific tribe or tribes with jurisdiction over that 

land.”  Letter from Cindy Shaw, NIGC Senior Attorney, to NIGC Acting General Counsel at 10 

(Mar. 14, 2005) (“White Earth”).3  And NIGC has found that since a particular tribe was “the only 

tribe that exercises jurisdiction over the Rancheria,” it necessarily met “IGRA’s requirements that 

it be the tribe with jurisdiction over the lands at issue.”  Letter from Penny J. Coleman, NIGC 

Acting General Counsel, to Judith Kammins Albietz, Esq., Attorney for Buena Vista Rancheria of 

Me-Wuk Indians (June 30, 2005); accord Letter from Penny J. Coleman, NIGC Acting General 

Counsel, to Bonnie Akaka-Smith, Chairwoman of the Pyramid Lake Paiute Tribe, and Brian 

Sandoval, Attorney General of the State of Nevada at 4 (Sept. 27, 2005) (“Pyramid Lake”) (“As 

the White Earth Band was indisputably the only tribe exercising jurisdiction over the land …, that 

Tribe met IGRA’s requirement that it be the tribe with jurisdiction over the Indian lands at issue.”).  

NIGC reaffirmed that precedent in 2015—explaining that “Indian tribes possess jurisdiction ‘over 

both their members and their territory.’”  Letter from Michael Hoenig, NIGC General Counsel, to 

Leona L. Williams, Chairperson of the Pinoleville Pomo Nation at 2, 11 (Sept. 28, 2015) 

(“Pinolville”) (quoting California v. Cabazon Band of Mission Indians, 480 U.S. 202, 207 (1987)). 

NIGC has applied that rule to fee lands within reservations—including fee lands owned by 

non-Indians.  Pinoleville Letter at 2; Pyramid Lake at 1; White Earth at 1.  That is significant 

because even on reservations, Indian jurisdiction over non-Indian fee land is strictly limited and 

states’ jurisdiction is nearly as broad as off the reservation: “[T]he inherent sovereign powers of 

                                                 
3 Each of these opinions is available from NIGC’s website, https://www.nigc.gov/general-
counsel/indian-lands-opinions.  For the Court’s convenience, each is also attached to the 
Declaration of Zachary C. Schauf. 
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an Indian tribe do not extend to the activities of nonmembers of the tribe,” and thus Indian 

nations—absent consent—can only exercise power over non-Indian fee lands in the narrowest of 

circumstances.  Montana v. United States, 450 U.S. 544, 565 (1981); see id. at 566 (power exists 

only over conduct that “threatens or has some direct effect on the political integrity, the economic 

security, or the health or welfare of the tribe”).  Yet nonetheless, the settled law is that Indian 

nations have “jurisdiction” over such lands within the meaning of IGRA.   

The Cayuga Nation plainly satisfies the standards the First Circuit and NIGC have set—

and NIGC decided in 2018 to fully regulate the Nation.  There is no dispute that Lakeside 

Entertainment is on the Nation’s reservation, JSF ¶ 10, or that the Nation retains “that portion of 

jurisdiction [it] possess[es] by virtue of [its] sovereign existence as a people.”  Narragansett, 19 

F.3d at 701-02.  Because these lands are reservation lands, moreover, they are also “Indian 

country,” which includes “all land within the limits of any Indian reservation under the jurisdiction 

of the United States Government.”  18 U.S.C. § 1151(a); see Donnelly v. United States, 228 U.S. 

243, 269 (1913) (“nothing can more appropriately be deemed ‘Indian country,’ … than a tract of 

land … lawfully set apart as an Indian reservation”).  And “Indian tribes have jurisdiction over 

lands that are Indian country.”  Mustang Prod. Co. v. Harrison, 94 F.3d 1382, 1385 (10th Cir. 

1996). 

Indeed, the federal government has recognized the Nation’s continuing jurisdiction.  In a 

Second Circuit brief approved by the Solicitor General, the federal government disagreed with 

Seneca County for “incorrectly refer[ing] to the land at issue … as ‘non-sovereign’ land,” 

explaining that “[b]ecause the land is located within the boundary of the Cayuga reservation, it is 

reservation land over which Cayuga may exercise tribal sovereign powers consistent with the 

County’s concurrent authority.”  Letter Brief for the United States as Amicus Curiae at 4 n.1, 
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Cayuga Indian Nation of N.Y. v. Seneca Cty., 761 F.3d 218 (2d Cir. Sept. 30, 2013) (No. 12-3723), 

ECF No. 104-3 (Schauf Decl. Ex. L).  The federal government underscored the same point in a 

June 2019 letter concerning the Nation’s police department, explaining that the Nation retained its 

“inherent sovereign authority to enforce its own laws inside the Cayuga Indian Nation Reservation 

boundaries,” and that “the Department [of the Interior’s] position is that the … Nation may enforce 

its own criminal laws against Indians within the boundaries of the Reservation.”  SAMF ¶ 42.  The 

Nation exercises that jurisdiction in many ways detailed below. 

The approach of the First Circuit and NIGC accords with IGRA’s text, structure, and 

purpose.  As the First Circuit recognized, when IGRA requires that Indian lands be “within such 

tribe’s jurisdiction,” it requires that some tribal jurisdiction be present, not that this jurisdiction be 

plenary or that state jurisdiction be absent.  25 U.S.C. § 2710(b)(1).  And when IGRA requires 

that land be “within” a tribe’s “jurisdiction,” it asks a where question about geography—not a how 

much question about what powers the Indian nation exercises.  Cf. 25 U.S.C. § 2703(4)(A) (Indian 

lands include “all lands within the limits of any Indian reservation” (emphasis added)).  Paired 

with the word “within,” the most relevant definition of “jurisdiction” is a “geographic area within 

which political or judicial authority may be exercised.”  Black’s Law Dictionary 1017 (11th ed. 

2019); accord Merriam-Webster Dictionary, M-W.com, https://www.merriam-

webster.com/dictionary/jurisdiction (“the limits or territory within which authority may be 

exercised”) (last visited Aug. 31, 2019).  That accords with NIGC’s view that the limited function 

of IGRA’s “jurisdiction” requirement is boundary-drawing—ensuring that the “Indian lands” on 

which a tribe seeks to game is within the “geographic area” where that tribe has jurisdiction.  It 

thereby avoids the absurdity of allowing one Indian nation to “engage in, or license and regulate” 

gaming on another nation’s “Indian lands.”  Accord Cohen’s Handbook of Federal Indian Law 
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§ 3.04[2][a] at 185 (Nell Jessup Newton eds. 2012) (“Federal law has always recognized and 

protected a distinct status for tribal Indians in their own territory.” (emphasis added)).  

The Village’s reading, unlike those of the First Circuit and NIGC, also undermines 

Congress’s careful choices.  Per the Village, a nation does not have “jurisdiction,” even on its 

reservation, unless it may exercise a particular quantum of sovereign governmental power.  But 

Congress used a “governmental power” requirement in a different section of IGRA, which is not 

applicable here.  Congress defined “Indian lands” to include both reservation lands and lands “held 

in trust by the United States” or in restricted fee status—but only trust or restricted lands “over 

which an Indian tribe exercises governmental power.”  25 U.S.C. § 2703(4)(B).  The Village’s 

position would, on the one hand, disrespect Congress’s decision, with regard to reservation lands, 

not to make IGRA’s application turn on “governmental power.”  It thereby violates the rule that, 

when “Congress includes particular language in one section of a statute but omits it in another 

section of the same Act, it is generally presumed that Congress acts intentionally and purposely in 

the disparate inclusion or exclusion.”  Jaen v. Sessions, 899 F.3d 182, 189 (2d Cir. 2018) (quotation 

marks omitted).  On the other hand, the Village’s position also would render superfluous the 

“governmental power” requirement for trust and restricted fee lands.  See 25 U.S.C. § 2703(4)(B).  

Under the Village’s view, the same “governmental power” requirement would always apply via 

the requirement that lands be “within such tribe’s jurisdiction”—and the express “governmental 

power” requirement for trust and restricted lands would have no work to do.  That is at odds with 

this Court’s “duty to give effect, if possible, to every clause and word of a statute.”  Sierra Club v. 

Con-Strux, LLC, 911 F.3d 85, 89 (2d Cir. 2018) (quotation marks omitted). 

  In addition, the Village’s position would badly undermine Congress’s purposes in passing 

IGRA in the first place.  On Indian lands nationwide, IGRA aims “to promote tribal economic 
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development, tribal self-sufficiency, and strong tribal government.”  25 U.S.C. § 2701(4).  But if 

IGRA applies only where Indian tribes exercise plenary jurisdiction, or where state jurisdiction is 

absent, it will exclude many Indian lands.  The lands in Massachusetts and Rhode Island at issue 

in Narragansett and Wampanoag were subject to states’ “civil and criminal laws and jurisdiction.”  

Narragansett, 19 F.3d at 694; Wampanoag, 853 F.3d at 627.  Likewise, under Public Law 280, 

Congress granted a litany of states “broad criminal and certain civil jurisdiction over Indians” 

within reservations.  Doe v. Mann, 415 F.3d 1038, 1039 (9th Cir. 2005); see 18 U.S.C. § 1162(a); 

28 U.S.C. § 1360(a).  Indeed, given the broad state and limited tribal authority over non-Indian fee 

lands on reservations, the Village would render IGRA inapplicable on every such parcel 

nationwide—excluding millions of acres from IGRA’s reach. 

Moreover, even if the “jurisdiction” requirement necessitated a particular quantum of 

governmental power—contrary to every rule of statutory construction—the Nation would satisfy 

that requirement here.  The Nation exercises as much “governmental power” (indeed, more) than 

the First Circuit found sufficient in Narragansett and Wampanoag (which addressed non-

reservation lands for which, unlike here, the Indian nations had to show such power).   

 The Nation has a Cayuga Nation Police Force that patrols Nation-owned properties within 
the Nation’s reservation and that has responded to at least 390 calls for service since August 
2018—including at Lakeside Entertainment.  SAMF ¶¶ 27-42; see Wampanoag, 853 F.3d 
at 625-26 (tribe had “public safety program”).  The federal government, as noted above, 
recognizes that the police department may “may enforce its own criminal laws against 
Indians within the boundaries of the Reservation.”  SAMF ¶ 42.   

 The Nation has also established a court system with jurisdiction under Nation law over 
offenses defined in the Nation’s penal code, including a trial court, appellate court, 
prosecutor, and public defender, and the Nation has contracted with a prison to incarcerate 
those found guilty of violating the Nation’s laws within the Nation’s reservation.  SAMF 
¶¶ 43-48; see Wampanoag, 853 F.3d at 626 (tribe “employ[ed] a judge”).   

 The Nation has also “passed numerous ordinances,” Wampanoag, 853 F.3d at 626, 
including covering zoning, land use, health and safety, agriculture, markets, sanitation, and 
alcoholic beverage control on Nation-owned properties within the Nation’s reservation—
enforced by Nation-appointed officers.  SAMF ¶¶ 12-13.   
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 To support the governmental powers the Nation exercises, the Nation participates in federal 
government-to-government programs under the Indian Self-Determination Act (“ISDA”) 
and the Indian Roads Program.  SAMF ¶ 25; see Narragansett, 19 F.3d at 703 (tribe had 
“taken … advantage of the … ISDA”).   

 The Nation owns and manages 42 homes or other units of housing for Nation citizens on 
the Nation’s reservation, which the Nation constructed or acquired with funds provided by 
grants to the Nation from the United States Department of Housing and Urban 
Development (“HUD”).  SAMF ¶¶ 18-19; see Wampanoag, 853 F.3d at 625 (similar HUD-
funded housing); Narragansett, 19 F.3d at 703 (same).   

The list could go on.4  These exercises of governmental power, though unnecessary, amply confirm 

that the Nation has sufficient “jurisdiction” to satisfy IGRA.   

The Village may argue that the Second Circuit’s decision in Upstate Citizens for Equality, 

Inc. v. United States, 841 F.3d 556 (2d Cir. 2016), cert. denied, 199 L. Ed. 2d 372 (2017), holds 

that lands subject to Sherrill cannot satisfy IGRA’s jurisdiction requirement.  That is wrong.  

Upstate Citizens addressed a different issue (which the Court did not even resolve on the merits).  

There, a local citizens’ group challenged the federal government’s decision to take land into trust 

for the Oneida Indian Nation, alleging that they would be harmed by the operation of Oneida’s 

Turning Stone casino, which lies within Oneidas’ reservation.  Id. at 565.  Turning Stone is a Class 

III facility, which IGRA subjects to a separate regulatory regime including its own, different 

jurisdictional requirement—namely, that such gaming may occur only where “the Indian tribe 

ha[s] jurisdiction over such lands.”  Id. at 566 (quoting 25 U.S.C. § 2710(d)(1)(A)(i)); see 

generally 25 U.S.C. 2710(d).  The government argued that the group lacked standing because 

“casino’s operation will be lawful regardless of” the trust decision.   841 F.3d at 566.  As to 

                                                 
4 Compare SAMF ¶ 22 (Nation-administered scholarships), with Wampanoag, 853 F.3d at 625 
(tribe “administer[ed] a program for education with scholarships”); compare SAMF ¶ 20 (Nation’s 
administrator represents the Nation in child welfare proceedings pursuant to the Indian Child 
Welfare Act), with Wampanoag, 853 F.3d at 626 (“human services director responsible for child 
welfare work”); compare SAMF ¶ 23 (Nation arranges health care for its citizens through the 
Indian Health Service), with Wampanoag, 853 F.3d at 625 (similar).   
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standing, the Second Circuit disagreed, explaining that if the trust decision were reversed, “the 

Tribe’s operation of the casino may become unlawful.”  Id. (emphasis added).  The court then 

sketched the arguments for why that “may” occur, outlining a theory similar to the Village’s 

Sherrill-based argument, transposed into the Class III context.  Id.5   

The Second Circuit thus did not purport to resolve any issue concerning IGRA 

“jurisdiction” (much less the separate “jurisdiction” requirement for Class II gaming)—and 

indeed, because the government “ma[d]e[] no challenge to the standing of the” other parties, id. at 

565 n.10, even the Court’s tentative standing discussion was dicta.  See Kachalsky v. Cty. of 

Westchester, 701 F.3d 81, 84 n.2 (2d Cir. 2012) (“Where … at least one plaintiff has standing, 

jurisdiction is secure”).  It would be especially implausible to understand Upstate Citizens as 

establishing Circuit precedent on the IGRA “jurisdiction” issue when the three-page discussion of 

that issue in the briefing before the Second Circuit did not analyze IGRA’s text, structure, or 

legislative history, or cite to the relevant decisions of NIGC or the First Circuit.  Br. of Federal 

Defs.-Appellees at 22-25, Upstate Citizens for Equality, Inc. v. United States, 841 F.3d 556 (2d 

Cir. Jan. 22, 2016) (Nos. 15-1688, 15-1726), 2016 WL 590500.6   

                                                 
5 This discussion cites the Second Circuit’s prior decision in Citizens Against Casino Gambling in 
Erie County v. Chaudhuri, 802 F.3d 267, 279-80 (2d Cir. 2015), on which the Village may also 
rely.  But Chaudhuri is even farther afield.  There, the question was whether a tract qualified as 
“Indian country” because it was a “dependent Indian communit[y]” under 18 U.S.C. § 1151(b), 
and thus was within the Indian nation’s “jurisdiction” under IGRA’s Class III gaming provisions.  
Id. at 280-81.  Chaudhuri did not purport to cast doubt on whether lands within an Indian nation’s 
reservation qualified as “Indian country” under 18 U.S.C. § 1151(a) or as within its “jurisdiction” 
under IGRA’s Class II provisions. 
6 Moreover, however one parses Upstate Citizens, it has nothing to do with the Nation’s lead 
preemption argument—that IGRA preempts all state regulation of Indian nations’ gaming on 
“Indian lands,” leaving it to NIGC to determine in the first instance whether gaming satisfies 
IGRA’s requirements (including the Class II “jurisdiction” requirement).  If anything, Upstate 
Citizens supports that argument by emphasizing that the citizens’ group there sought as relief an 
“injunction requiring the government to ‘take enforcement action’ against … Turning Stone.”  841 
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Because IGRA authorizes the Nation’s gaming at Lakeside Entertainment, the Village’s 

efforts to restrict that gaming are preempted and the Nation is entitled to judgment on Count I. 

II. Count II: The Village Cannot Bring Criminal Prosecutions. 
 

IGRA’s rule for criminal enforcement is similar: Even if IGRA did not authorize the 

Nation’s gaming, federal law would still bar any state or local criminal prosecution, because “[t]he 

statutory mechanism providing for the enforcement of the IGRA establishes exclusive federal 

jurisdiction over criminal prosecutions for violations of state [gambling laws].”  United States v. 

Cook, 922 F.2d 1026, 1034 (2d Cir. 1991) (emphasis added). 

Under 18 U.S.C. § 1166, “[t]he United States [has] exclusive jurisdiction over criminal 

prosecutions of violations of State gambling laws that are made applicable under this section to 

Indian country,” unless a tribal-state compact provides otherwise.  Id. § 1166(d).  That 

jurisdictional exclusivity is extensive.  It covers “all State laws pertaining to the licensing, 

regulation, or prohibition of gambling.”  Id. § 1166(a) (emphasis added).  And “Indian country”  

includes all land within a federally recognized Indian reservation.  See 18 U.S.C.  § 1151(a); see 

also DeCoteau v. Dist. Cty. Court for Tenth Judicial Dist., 420 U.S. 425, 427-28 (1975) 

(“[Whether] lands are ‘Indian country’ … depends upon whether the lands retained reservation 

status”). 

In effect, “Section 1166 makes a State’s gambling laws applicable ‘in Indian country’ as 

federal law, and then gives the Federal Government ‘exclusive jurisdiction over criminal 

prosecutions’ for violating those laws.”  Michigan v. Bay Mills Indian Cmty., 572 U.S. 782, 793 

n.5 (2014).  The federal government may then prosecute violations of state gambling laws, except 

                                                 
F.3d at 566.  That is the correct remedy, and the only remedy, for unlawful gaming by “Indian 
tribes” on “Indian lands.” 
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insofar as IGRA preempts those laws.  See 18 U.S.C. § 1166(c); Gaming Corp., 88 F.3d at 543.  

Thus, even if IGRA does not preempt the Village’s ordinances, the Village may not bring a 

criminal action for their violation.  See, e.g., United States v. E.C. Invs., Inc., 77 F.3d 327, 330-31 

(9th Cir. 1996).  Accordingly, summary judgment is appropriate on Count II’s claims that § 1166 

precludes criminal enforcement actions. 

III. Count III: Any Enforcement Action Directed At The Nation Or Its Properties Is 
Barred By The Nation’s Sovereign Immunity From Suit. 

 
The threatened enforcement actions not only are preempted, but they would also violate 

the Nation’s sovereign immunity from suit.  Tribal sovereign immunity from suit is “an avowedly 

broad principle” that serves as a bedrock principle of federal Indian law.  Cayuga Indian Nation 

of N.Y. v. Seneca Cty., 761 F.3d 218, 220 (2d Cir. 2014) (internal quotation marks omitted).  As 

the Supreme Court has explained, tribes have long been recognized as possessing “the common-

law immunity from suit traditionally enjoyed by sovereign powers.”  Bay Mills, 572 U.S. at 788 

(quoting Santa Clara Pueblo, 436 U.S. at 58).  This means that “[a]s a matter of federal law, an 

Indian tribe is subject to suit only where Congress has authorized the suit or the tribe has waived 

its immunity.”  Kiowa Tribe of Okla. v. Mfg. Techs., Inc., 523 U.S. 751, 754 (1998).  This includes 

any action against the Nation, or concerning the Nation’s property.  Cayuga Indian Nation, 761 

F.3d at 220. 

The Nation enjoys immunity from suit even for activity the State is entitled to regulate.  As 

the Supreme Court has explained, “[t]o say substantive state laws apply to [certain] conduct … is 

not to say that a tribe no longer enjoys immunity from suit.”  Kiowa, 523 U.S. at 755.  Or, put 

differently, “[t]here is a difference between the right to demand compliance with state laws and 

the means available to enforce them.”  Id. (citations omitted).  Thus, in Oklahoma Tax Commission 

v. Citizen Band Potawatomi Indian Tribe of Oklahoma, 498 U.S. 505 (1991), the Court held that 

Case 5:14-cv-01317-DNH-ATB   Document 124-1   Filed 09/04/19   Page 32 of 33



 

 
 

26

Oklahoma could require an Indian tribe to collect certain taxes, but that tribal sovereign immunity 

prohibited the State from suing the tribe to compel collection.  498 U.S. at 510-14.  The State 

complained that this decision “impermissibly burden[ed] the administration of state tax laws,” and 

left the State without any remedy to enforce its law.   Id. at 510, 514.  Yet the Court rejected those 

arguments.  Id.; see also Kiowa, 523 U.S. at 755; Santa Clara Pueblo v. Martinez, 436 U.S. 49, 

58, 59 (1978) (holding that the Indian Civil Rights Act (ICRA) “modifies the substantive law 

applicable to the tribe,” but that “suits against the tribe under the ICRA are barred by its sovereign 

immunity from suit”).  The Second Circuit followed this body of law in concluding that, even 

though City of Sherrill allows New York to impose property taxes on Indian nations, sovereign 

immunity prohibits foreclosure actions.  See Oneida Indian Nation of N.Y. v. Madison Cty., 605 

F.3d 149, 151 (2d Cir. 2010), vacated on other grounds by Madison County v. Oneida Indian 

Nation of New York, 562 U.S. 42 (2011); Cayuga Indian Nation, 761 F.3d at 220.  The same logic 

applies here: even if state or local laws could be applied to restrict Nation’s activities, the Nation’s 

sovereign immunity to suit still bars these laws’ enforcement via actions against the Nation or 

concerning its properties.  Hence, summary judgment is appropriate on Count III. 

CONCLUSION 
 
For the foregoing reasons, Plaintiffs respectfully request that the Court grant their motion 

for summary judgment and enter the declaratory and injunctive relief requested in their Complaint. 

Respectfully submitted, 

   /s/ David W. DeBruin                                       
   David W. DeBruin (pro hac vice) 
   Zachary C. Schauf (pro hac vice) 
   Jenner & Block LLP 

  1099 New York Ave., N.W.  
  Washington, DC  20001 
  Attorneys for Plaintiffs 
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