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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF MONTANA 
BILLINGS DIVISION 

 
 
TAMMY WILHITE, 
 
  Plaintiff, 
 
 v. 
 
PAUL LITTLELIGHT, LANA THREE 
IRONS, HENRY PRETTY ON TOP, 
SHANNON BRADLEY, and CARLA 
CATOLSTER, 
 
  Defendants.                       
 

Case No. CV-19-20-BLG-SPW-TJC 
 
 
 

DEFENDANTS’ REPLY BRIEF IN 
SUPPORT OF MOTION TO 

DISMISS RE:  FEDERAL TORT 
CLAIMS ACT EXCLUSIVITY 

 
 
 
 

Defendants, Paul Littlelight, Lana Three Irons, Henry Pretty On Top, 

Shannon Bradley, and Carla Catolster (collectively hereinafter “Defendants”), 

hereby submit this Reply Brief in Support of their Motion to Dismiss Regarding 

Federal Tort Claims Act Exclusivity.   

//   
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ARGUMENT 

I. THERE IS NO NEED TO CONVERT THE MOTION TO 
DISMISS INTO A MOTION FOR SUMMARY JUDGMENT.  

 
Plaintiff contends that Defendants’ Motion to Dismiss should be converted 

to a motion for summary judgment.  Here, there are minimal facts which the Court 

must consider in order to dismiss Plaintiff’s claims due to FTCA exclusivity:  (1) 

whether Defendants were operating pursuant to a 638 Contract within their 

employment with the Awe Kualawaache Care Center (“Care Center”); (2) whether 

the alleged actions from which Plaintiff is pursuing her sole claim were undertaken 

within the course and scope of their employment with the Care Center.  These 

minimal factual matters were previously resolved by this Court. 

Plaintiff’s instant action is simply an attempt to resurrect her identical RICO 

claim that was dismissed in Wilhite v. Awe Kualawaache Care Ctr., 2018 IER 

Cases 388820, 2018 WL 5255181 (D. Mont. Oct. 22, 2018) (“Wilhite I”).  

Importantly, the alleged actions and omissions of Defendants in both actions are 

identical.  See Dkt. No. 1; compare Wilhite I, Amended Complaint, Dkt. No. 11 

(Jun. 6, 2018) (attached hereto as Exhibit 2).  Additionally, Plaintiff’s sole claim 

in this action is the same as her single cause of action in Wilhite I, a civil RICO 

action.  See Dkt. No. 1, ¶¶ 1, 29-35; compare Ex. 2, ¶¶ 1, 30-36.   

In Wilhite I, this Court determined that “[t]he Care Center operates under 

what is known as a 638 contract, which is a contract between a tribe and the federal 
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government that provides for tribal administration of federal programs.”  Wilhite I, 

at *1.  As supported in Defendants’ Opening Brief, if Defendants’ alleged actions 

were undertaken within the course and scope of their employment with the Care 

Center, they are immune from liability due to FTCA exclusivity.  

It was established as law of the case in Wilhite I that Defendants’ alleged 

actions were undertaken within the course and scope of their employment.  See 

Mayweathers v. Terhune, 136 F. Supp. 2d 1152, 1154 (E.D. Cal. 2001) (citing 

Slotkin v. Citizens Cas. Co., 614 F.2d 301, 312 (2d Cir.1979) (The law of the case 

“does not constitute a limitation on the court's power but merely expresses the 

general practice of refusing to reopen what has been decided.”)).  In Wilhite I, this 

Court found that Defendants were officials and/or employees of the Care Center 

and that the alleged actions or omissions of Defendants were undertaken within the 

course and scope of their employment with then co-defendant, the Care Center.  

See Wilhite I, at *2.  Specifically, this Court held that the “[Defendants’] acts 

complained of consist of official action taken by the Care Center’s board and 

administrator” within the “scope of their authority.”  See Wilhite I, at *2 (emphasis 

added).  The Plaintiff should be precluded from arguing that Defendants acted 

within their individual capacities where this Court previously determined that issue 

in Wilhite I.   

// 
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While it is true that Defendants submitted publicly available documents 

demonstrating that they operate pursuant to a 638 Contract and an affidavit laying 

the foundation for the documents, the determinative facts regarding dismissal in 

this action were established in Wilhite I.  Moreover, it should be noted that Plaintiff 

was previously provided the documents in prior litigation, so the notion that 

discovery is needed is unavailing.  Plaintiff’s admissions contradict her argument 

that conversion is necessary.    

Plaintiff admits at page 5 of her Response Brief that “[i]n this action, 

Wilhite has filed an FTCA claim that has not been ruled upon.”  See Dkt. 10, 

p. 5 (emphasis added).  Plaintiff previously admitted that the Care Center operates 

under a 638 Contract in Wilhite I and that she was provided a copy of the 638 

Contract documentation.  See Wilhite I, Dkt. No. 30, Plaintiff’s Response to 

Second Rule 12 Motion to Dismiss, p. 4 (Sep. 4, 2018) (attached hereto as Exhibit 

3).  Plaintiff’s admissions demonstrate that she is well aware that Defendants 

operated in their employment or office with the Care Center pursuant to a 638 

Contract with the United States.  Otherwise, she would not have pursued a separate 

FTCA claim in this matter.  Rather, Plaintiff’s sole argument to avoid dismissal is 

that she should be able to also sue Defendants individually under a civil RICO 

theory since their actions were allegedly undertaken outside the course and scope 

of their employment.   See Dkt. 10, p. 3-5.    

Case 1:19-cv-00020-TJC   Document 11   Filed 05/20/19   Page 4 of 15



  5 2090029/5490.030.0001 

 

However, Plaintiff’s sole argument on this point lacks merit and is barred by 

issue preclusion (also known as “collateral estoppel”).  Thus, the Court should 

proceed to granting Defendants’ Motion to Dismiss.   

A. Issue Preclusion Requires a Finding in this Matter that 
Defendants’ Alleged Actions Were Undertaken Within the Course 
and Scope of Their Employment Under the 638 Contract. 

 
“Issue preclusion ‘bars successive litigation of an issue of fact or law 

actually litigated and resolved in a valid court determination essential to the prior 

judgment.’”  Gonzales v. California Dep't of Corr., 739 F.3d 1226, 1230 (9th Cir. 

2014) (citing Taylor v. Sturgell, 553 U.S. 880, 892, 128 S.Ct. 2161, 171 L.Ed.2d 

155 (2008)).  “[O]nce an issue is actually and necessarily determined by a court of 

competent jurisdiction, that determination is conclusive in subsequent suits based 

on a different cause of action.”  Robi v. Five Platters, Inc., 838 F.2d 318, 326 (9th 

Cir. 1988) (citing Shapley v. Nevada Bd. of State Prison Commissioners, 766 F.2d 

404, 408 (9th Cir.1985)); See also Taylor v. Sturgell, 553 U.S. 880, 892, 128 S. Ct. 

2161, 2171, 171 L. Ed. 2d 155 (2008) (citing New Hampshire v. Maine, 532 U.S. 

742, 748-49, 121 S.Ct. 1808, 149 L.Ed.2d 968 (2001)) (“New Hampshire v. Maine, 

532 U.S. 742, 748-49, 121 S.Ct. 1808, 149 L.Ed.2d 968 (2001) (Issue preclusion 

bars successive litigation of an issue of fact actually litigated and resolved in a 

valid court determination essential to the prior judgment, “even if the issue recurs 

in the context of a different claim.”).  “One purpose of issue preclusion is to 
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promote confidence in the accuracy of judicial determinations. One way this can be 

achieved is to stop a second court from rendering an inconsistent judgment by 

applying the doctrine of issue preclusion.”  Robi, 838 F.2d at 326 (citing 

Restatement (Second) of Judgments § 29 comment f (1982)).  Applying the 

doctrine of issue preclusion also protects against “the expense and vexation 

attending multiple lawsuits, conserv[e] judicial resources, and foste[r] reliance on 

judicial action by minimizing the possibility of inconsistent decisions.” Montana v. 

United States, 440 U.S. 147, 153–154, 99 S.Ct. 970, 59 L.Ed.2d 210 (1979). 

For issue preclusion to attach, “[t]he issue in the prior action must be 

identical to the issue for which preclusion is sought.”  Id.  “Only a final judgment 

that is ‘sufficiently firm’ can be issue preclusive.”  Gonzalies, 739 F.3d at 1230 

(citing Luben Indus. v. United States, 707 F.2d 1037, 1040 (9th Cir.1983)).  The 

party against whom issue preclusion is asserted must have litigated that issue in an 

earlier action and lost.  Gonzalies, 739 F.3d at 1230 (citing Parklane Hosiery Co. 

v. Shore, 439 U.S. 322, 329, 99 S.Ct. 645, 650, 58 L.Ed.2d 552 (1979)). 

In Wilhite I, Plaintiff previously litigated the issue of whether Defendants’ 

alleged actions were undertaken within the course and scope of their employment 

in an official capacity as opposed to an individual capacity.  See Ex. 3.  In that 

action, Plaintiff argued that Defendants were not being sued in an official capacity 

for actions taken outside the course and scope of their employment.   
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Plaintiff stated: 

Since the well pled allegations of the complaint are taken as true, the 
complaint should not have been dismissed as to the individuals named as 
defendants.  It should also be noted that the Amended Complaint (Dkt. 11) 
never alleges that the individuals were acting in an official their [sic] 
capacity.  The Amended Complaint names the defendants first as natural 
persons before citing their position with the Care Center (Dkt. 11, ¶¶ 5-9).  
When describing the acts constituting the RICO violations, Plaintiff never 
alleged the acts were taken in an official capacity.   

See Wilhite I, Dkt. No. 42, Plaintiff’s Brief in Support of Rule 59 Motion to Alter 

or Amend Judgment, pp. 2-3 (Nov. 13, 2018) (emphasis added) (attached hereto as 

Exhibit 4).  Defendants contended that the actions were undertaken within the 

course and scope of their employment in an official capacity.  See Wilhite I, Dkt. 

No. 29, Defendants’ Brief in Support of Motion to Dismiss re: Sovereign 

Immunity, pp. 8, 12-13 (Aug. 24, 2018) (emphasis added) (attached hereto as 

Exhibit 5).  Whether Defendants were acting within the course and scope of their 

employment or authority was necessary to the determination of whether sovereign 

immunity barred Plaintiff’s claims in that action.  Id.1   

After completion of briefing on the issue of sovereign immunity, the Wilhite 

I Court agreed with Defendants and held that the same actions alleged in this 

                                                                 
1 It should be also noted that Defendants moved for dismissal on the basis of FTCA 
exclusivity in Wilhite I, and Plaintiff responded, but that Motion was not resolved 
due to the Court’s ruling on sovereign immunity.  See Wilhite I, Dkt. No. 35, 
Defendants’ Brief in Support of Motion to Dismiss re: FTCA Exclusivity, (Sep. 26, 
2018) (attached hereto as Exhibit 6); Wilhite I, Dkt. No. 38, Defendants’ Response 
to Defendants Third Rule 12 Motion to Dismiss, (Oct 11, 2018). 
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matter were undertaken by Defendants in an official capacity within the course and 

scope of their employment.  See Wilhite I, at *2.  Wilhite I constitutes a final 

judgment.  Id.  The determinative issue resolved in Wilhite I is the same 

determinative issue to be resolved in this matter: whether Defendants were acting 

within the scope and course of their official capacity.  As that issue has already 

been determined in the affirmative, this Court should bar Plaintiff from relitigating 

it now and grant the Motion to Dismiss.  Even if conversion were warranted, the 

Court should grant the relief requested in the form of summary judgment because 

there can be no disputed issue of fact because:  (1) it was established in Wilhite I 

that Defendants operate pursuant to a 638 Contract and Plaintiff admits this; and 

(2) the plain nature of the alleged actions of Defendants in the Complaint, together 

with the findings of Wilhite I, irrefutably establish that Defendants were acting 

within the course and scope of their employment with regard to Plaintiff’s claim.    

II. DISMISSAL OR SUMMARY JUDGMENT IS APPROPRIATE 
IN FAVOR OF THE 638 EMPLOYEE BECAUSE PLAINTIFF 
FAILED TO NAME THE UNITED STATES AS A 
DEFENDANT FOR TORT CLAIMS WHICH ARE PROPERLY 
PURSUED UNDER THE FTCA. 

 
Employees operating under a 638 contract are “immune from individual 

liability” for tort claims, under the Federal Tort Claims Act (“FTCA”).  M.J. ex rel. 

Beebe v. United States, 721 F.3d 1079, 1083–84 (9th Cir. 2013) (emphasis added).   

“The FTCA immunizes federal employees from individual liability for an ‘action 
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[that] is properly against the United States under the FTCA.’” M.J. ex rel. Beebe, 

721 F.3d at 1084 (citing Meridian Int'l Logistics, Inc. v. United States, 939 F.2d 

740, 743 n. 1 (9th Cir.1991)).   “In such cases, the FTCA is the ‘exclusive mode of 

recovery for the tort of a Government employee even when the FTCA itself 

precludes Government liability.’”  M.J. ex rel. Beebe, 721 F.3d at 1084 (quoting 

United States v. Smith, 499 U.S. 160, 166, 111 S.Ct. 1180, 113 L.Ed.2d 134 (1991) 

(emphasis added)).  

As the Court observed in M.J. ex rel. Beebe, “[c]ontrolling federal 

regulations plainly dictate that this is so:  ‘No claim may be filed against a self-

governance Tribe/Consortium or employee based upon performance of functions 

under a self-governance [638 contract].  All claims shall be filed against the 

United States and are subject to the limitations and restrictions of FTCA.”  M.J. ex 

rel. Beebe, 721 F.3d at 1084 (citing 25 C.F.R. § 1000.279 (italic emphasis in 

original, additional emphasis added).  The court ultimately concluded that because 

the plaintiffs' tort claims were properly against the United States under the FTCA, 

and not the 638 employee, who was immune from liability, that the plaintiffs’ 

“exclusive” remedy was against the federal government and not the employee.  

M.J. ex rel. Beebe, 721 F.3d at 1084.  On this basis, the Court granted summary 

judgment in the tribal 638 contractor employee’s favor.  M.J. ex rel. Beebe, 721 

F.3d at 1086.   
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 Additionally, in Emm v. Tribe, the Court determined that dismissal was 

appropriate due to FTCA exclusivity.  See Emm v. Tribe, No. 

317CV00614MMDWGC, 2018 WL 1866155, at *4 (D. Nev. Mar. 28, 2018), 

report and recommendation adopted, No. 317CV00614MMDWGC, 2018 WL 

1863645 (D. Nev. Apr. 18, 2018).  In Emm, the Plaintiff sought to sue an 

individual federal employee who operated pursuant to a Public Law 93-638 Indian 

Self-Determination Act contract.    Id.   

 The Emm Court properly dismissed the action, holding that the “[p]laintiff's 

exclusive remedy under the FTCA is a federal tort claim against the United 

States.”  Emm, at *4 (emphasis added).  Because of the exclusive remedy 

provision, the Court held that the federal employees were “immune from civil 

liability.”  Emm, at *4 (citing 28 U.S.C. § 2679) (emphasis added).  

 The only “authority” that Plaintiff cites to suggest that she may maintain a 

civil RICO action against Defendants in the face of the FTCA’s exclusive remedy 

provision is Pesnell v. Arsenault, 543 F.3d 1038 (9th Cir. 2008).  See Dkt. 10, pp. 

4-5.  However, Pesnell was overruled on the very point of law for which Plaintiff 

relies upon it.  See Simmons v. Himmelreich, 136 S. Ct. 1843, 195 L. Ed. 2d 106, 

84 USLW 4349 (2016).  As such, Pesnell is not authority.  Additionally, it should 

be noted that Plaintiff has cited to the underlying district court decision in 

Timberline Northwest, Inc. v. Hill, the appeal of which is an unpublished opinion 
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that should not be cited or considered.  See Timberline Nw., Inc. v. Hill, 141 F.3d 

1179 (9th Cir. 1998).  In any event, neither Timberline or Pesnell are credible 

authority and are not properly relied upon.  Again, dismissal is the appropriate 

result. 

Based on the foregoing, it is clear that Plaintiff may not maintain her action 

against Defendants due to the exclusive remedy provisions of the FTCA.  While 

Plaintiff cites to reporting provisions of the FTCA, those provisions do not 

abrogate Defendants’ immunity from liability under the exclusive remedy 

provisions of the FTCA.   

A. The FTCA Reporting Requirements Are Not Implicated Here, 
Because Plaintiff is Currently Pursuing an Administrative 
FTCA Claim for Defendants’ Alleged Conduct. 

 Plaintiff simply wants to have her cake and eat it too.  She admits she is 

pursuing an FTCA claim currently for Defendants’ alleged conduct.  However, she 

seeks a double recovery through her attempt to escape the exclusive remedy 

provisions of the FTCA by contending that dismissal is not appropriate because the 

proper procedure is to notify the United States Attorney and have the United States 

be substituted as the sole defendant upon its certification that the individually 

named employee Defendants were acting within the scope of their federal 

employment.  However, that procedure is not implicated where, as here, Plaintiff is 

already pursuing her FTCA claim at the administrative level, but also seeks to 
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pursue individual liability claims for the same conduct which this Court previously 

determined was within the course and scope of Defendants’ federal employment.  

See Wilhite I, at *2.  Thus, there is no need to seek certification, and substituting 

the United States is premature, as Plaintiff has admittedly not yet exhausted her 

administrative remedies as required by the FTCA.  See McNeil v. United States, 

508 U.S. 106, 107, 113 S. Ct. 1980, 1981, 124 L. Ed. 2d 21 (1993) (citing 28 

U.S.C. § 2675(a) ) (“The Federal Tort Claims Act (FTCA) provides that an ‘action 

shall not be instituted upon a claim against the United States for money damages’ 

unless the claimant has first exhausted his administrative remedies.”).  Plaintiff 

admits her administrative remedies under the FTCA have not been exhausted.  See 

Dkt. No. 10, p. 5 (“Wilhite has filed an FTCA claim that has not been ruled 

upon.”) (emphasis added).  It is Plaintiff’s procedural burden to exhaust her 

administrative remedies consistent with 28 U.S.C. § 2675.  Accordingly, the 

procedures cited by Plaintiff for substitution of the United States in this action 

would be premature.   Again, the appropriate result here is dismissal.  See 

Zivkovich v. United States, No. 2:14-CV-01198-MC, 2015 WL 402767, at *4 (E.D. 

Cal. Jan. 29, 2015) (“lawsuit must be dismissed as premature because Plaintiffs 

had not exhausted their administrative remedies prior to the time that suit was 

filed, either through rejection of the FTCA claim or upon the expiration of six 

months from the date of the claim if no rejection was made.”).  Again, Plaintiff has 

Case 1:19-cv-00020-TJC   Document 11   Filed 05/20/19   Page 12 of 15



  13 2090029/5490.030.0001 

 

failed to cite any credible authority to avoid dismissal in this action.   

CONCLUSION 

 For the reasons set forth in Defendant’s Opening Brief and herein, 

Defendants respectfully request that the Motion to Dismiss be granted and 

Plaintiff’s claims be dismissed with prejudice.   

 DATED this 20th day of May, 2019. 

BROWNING, KALECZYC, BERRY & HOVEN, P.C. 

 
By  /s/ Evan M.T. Thompson  
          Evan M.T. Thompson 

 
Attorneys for Defendants 
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CERTIFICATE OF COMPLIANCE  
 

 Pursuant to L.R. 7.1(d)(2)(E), I certify that the foregoing DEFENDANTS’ 
REPLY BRIEF IN SUPPORT OF MOTION TO DISMISS RE: FEDERAL 
TORT CLAIMS ACT EXCLUSIVITY is double spaced, is a proportionately 
spaced 14 point typeface, and contains 2,831 words. 
 

BROWNING, KALECZYC, BERRY & HOVEN, P.C. 
 
 

By    /s/ Evan M.T. Thompson                     
Evan M.T. Thompson 

   
Attorneys for Defendants 
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CERTIFICATE OF SERVICE 
 
 I hereby certify that on the 20th day of May, 2019, a true copy of the 
foregoing was mailed by first-class mail, postage prepaid, addressed as follows: 
 
D. Michael Eakin 
Eakin, Berry & Grygiel, PLLC 
P.O. Box 2218 
Billings, MT 59103 
 
 
 

 
 
 

/s/ Evan M.T. Thompson  
BROWNING, KALECZYC, BERRY & HOVEN, P.C. 
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