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ARGUMENT 

I. REES MET HIS MEET AND CONFER OBLIGATIONS BEFORE MOVING TO 

TRANSFER; PLAINTIFF’S COUNSEL REFUSED CONSENT BEFORE THE FILING 

OF THE MOTION IN AN EMAIL OMITTED FROM PLAINTIFF’S RESPONSE. 

Emblematic of the balance of the brief, Plaintiff’s Response opens by 

hyperbolically objecting to Rees’s Motion to Transfer on grounds that Rees’s counsel 

failed to properly meet and confer with Plaintiff’s counsel before filing the Motion. 

Pl’s. Mot. at 1-2. This is but just one among several of the serious charges of 

impropriety lodged by Plaintiff’s counsel against the undersigned in Plaintiff’s various 

responsive filings, but as with the rest of those charges, this one lacks merit. As 

evidenced by the response Plaintiff’s counsel sent to Rees’s counsel’s request for 

consent and offer to discuss by phone (which fully laid out the factual and legal bases 

for the motion but was omitted from Plaintiff’s Response), Plaintiff’s counsel 

understood those bases and rejected Rees’s position on transfer without any request 

for further information. See Ex. “A” (Email from A. Falk to M. Alamo) (“The answer 

to your … request [for consent to transfer] is … ‘no[.]’). Rees’s counsel fully complied 

with Local Rule 7.1, and Plaintiff’s avowals to the contrary are merely a baseless red 

herring, particularly in light of their own refusal to meet and confer in good faith in 

advance of the motion.  

Case 2:19-cv-12014-BAF-RSW   ECF No. 11   filed 10/21/19    PageID.628    Page 4 of 11



 

2 
 

II. THE COURT SHOULD TRANSFER THIS MATTER TO THE NORTHERN 

DISTRICT OF TEXAS 
 
A. Whether Rees is entitled to indemnification by Think Finance is 

being decided, right now, by the Bankruptcy Court, counseling in 
favor of prompt transfer as advancing estate and judicial efficiency. 

First, the Court should not concern itself with the merits of Plaintiff’s 

arguments about the scope of Think Finance’s indemnification obligations to Rees. 

Pl’s. Br. at 2-8. Indeed, to the extent that such arguments are relevant at all to the 

transfer analysis, it is because the scope of Rees’s indemnification rights is being 

decided, right now, in the Bankruptcy Case. See, e.g., Ex. “B” (Rees’s October 14, 2019 

Motion to Estimate and Temporarily Allow Claims in the Bankruptcy Case outlining 

procedural status of Rees indemnification issues).  

Plaintiff does not articulate the significance of her arguments about whether 

Rees should be entitled to indemnification by Think Finance to the transfer analysis. 

But to the extent they have any bearing on that issue, it would be as to whether this 

case is “related to” the Bankruptcy Case, and whether it would be in the interest of 

justice to transfer this case to Texas. As to relatedness, and as explained in Gibbs, et al. 

v. Rees, et al., the question is whether this case “could conceivably have any effect on the estate 

being administered in bankruptcy.” Civ. A. No. 3:17cv386, 2018 WL 1460705, at *10 (E.D. 

Va. Mar. 23, 2018) (emphasis in original, internal quotation marks and citation 

omitted).  All that is required is a “conceivable” impact on the estate, and (as 
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explained in Rees’s opening brief and in Gibbs v. Rees)1 it is more than just 

conceivable, but “likely,” that Rees will be entitled to indemnity for any losses he 

might suffer as a result of this action, regardless of Plaintiff’s strange views about the 

indemnification rights at issue.2 

And the more important point is, again, that the issue of Rees’s right to 

indemnification by Think Finance is being litigated in the Bankruptcy Court right 
                                              
1  See ECF No. 6 at 10-13; Gibbs v. Rees, 2018 WL 1460705, at *13 (“[T]his action 
against Rees is likely covered by the Rees Indemnification Agreement, making it 
“related to” the Bankruptcy case. At the least, the outcome in this civil case could 
conceivably have an effect on the Bankruptcy case because Think Finance would likely be 
required to indemnify Rees of any liability in this case.”) (cleaned up). 
 
2 For example, Plaintiff’s point about Delaware corporate law’s indemnification 
provisions appears to be that there can be no indemnity “in the case of a criminal 
proceeding,” if it can be shown that Rees “had … reasonable cause to believe his 
conduct was unlawful.” Pl’s. Br. at 2-6. Leaving aside the meritless claims Plaintiff 
proffers about Rees’s supposed mental state, this argument could never hold water for 
the more fundamental reason that this is not, and there has never been, a criminal 
proceeding against Rees. 
 
And it is simply wrong to state that Plaintiff’s claims here materially differ from those 
in Gibbs v. Rees, and that they (as Plaintiffs here say) “arise[ ] from [Rees’s] individual 
wrongdoing” (Pls. Br. at 7), such that the rationale of Gibbs v. Rees would somehow 
not apply. See Gibbs v. Rees, 2018 WL 1460705, at *12-*13 (finding that the claims 
against Rees “depend on his involvement with the Think Finance Defendants” and 
“are premised, at least in part, on actions he took ‘in his … capacity as a director, 
officer, employee or agent of’ the Think Finance Defendants”). Even a cursory glance 
at the two Complaints reveals that the core allegations against Rees relate to his role at 
Think Finance, and all Plaintiffs point to in seeking to distinguish themselves from 
that are a paragraph in the Complaint charging that Rees “personally designed and 
directed the business activity described in this Complaint.” Pls. Br. at 7 (citing Compl. 
at ¶ 22). Whatever Rees did or did not do as alleged in the Complaint “personally” 
was still in his capacity as a Think Finance employee.  
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now. See Ex. “B.” Regarding the relevant interest of justice factors, the “most 

important” factor (the economic administration of the debtor’s estate), Quesenberry v. 

Chrysler Grp. LLC, Civ. A. No. 12-48-ART, 2012 WL 3109431, at *5 (N.D. Ala. Jul. 

31, 2012) (citation omitted), as well as that of judicial efficiency, would be served by 

transferring this action without delay to the Bankruptcy Court so that the issues 

related to whether Rees is entitled to indemnification may be decided now, once, and 

by one court (i.e., the Bankruptcy Court already deeply familiar with the issues).3 

  

                                              
3 It is for these reasons that Judge Lauck’s later decision in Gibbs, et al. v. Stinson, et al., 
Civ. A. No. 3:18cv676, 2019 WL 4752792 (E.D. Va. Sept. 30, 2019), is inapposite. As 
compared to the parties at issue there, Rees is uniquely situated in that he is already 
litigating in the Bankruptcy Court, including in various similar class actions that have 
since been transferred to Texas under § 1412, as well as the indemnification 
proceedings. Although it is true that the settlement proceedings in the Bankruptcy 
Case have altered the litigation landscape, the claims as to Rees, including whether 
Think Finance will indemnify him, are still very much alive. This is not a development 
that Rees has “utterly ignore[d],” as Plaintiffs charge, but rather a distinguishable case 
decided several hours after Rees had filed his opening brief. Compare Ex. “C” (Stinson 
ECF Notice), with Ex. “D” (Swiger ECF Notice). While Rees would have welcomed 
the opportunity to distinguish this authority before filing his Motion, he did not do so 
only because it did not yet exist. 
 

Case 2:19-cv-12014-BAF-RSW   ECF No. 11   filed 10/21/19    PageID.631    Page 7 of 11



 

5 
 

B. The other interest of justice factors favor transfer. 

The other interest of justice factors4 likewise either favor transfer or do not tip 

the balance of those factors against transfer. First, it is strongly presumed that transfer 

should be granted to the district where the bankruptcy proceedings are pending (see 

n.5). Second, there is no reason to believe that Plaintiff would receive a less fair trial in 

Texas than in this Court, and her claim that she would be unable to travel to Texas for 

trial can be readily remediated by use of modern technology, which Rees would not 

oppose. Likewise, the claim that counsel may be inconvenienced is speculative, not 

supported by any evidence, and still does not militate against transfer in any case.5 

There is no concern regarding whether the Bankruptcy Court’s judgment would be 
                                              
4 As set forth in Rees’s opening brief, the relevant factors are 
 

(1) the ‘strong presumption’ in favor of transfer to the district court where the 
bankruptcy proceedings are pending; (2) the economics of estate 
administration; (3) judicial efficiency; (4) the ability to receive a fair trial; (5) 
the state’s interest in having local controversies decided within its borders; (6) 
the enforceability of any judgment rendered; and (7) the plaintiff’s original 
choice of forum. 

 
KFC Corp. v. Wagstaff, 502 B.R. 484, 502 (W.D. Ky. 2013) (citation omitted). 
 
5 Cf. Lightfoot v. MoneyonMobile, Inc., et al., No. 18-cv-07123-YGR, 2019 2476624, at *5 
(N.D. Cal. Jun. 13, 2019) (in context of motion seeking to enforce forum selection 
clause and transfer case, “[t]he availability of electronic filing and video and 
teleconferencing technology limits the need for travel by the parties.”); id. at *8 
(“Moreover, plaintiff’s argument regarding the difficulty of securing counsel in Texas 
is entirely speculative, and even if true, would not make litigation so gravely difficult 
as to render the forum selection clause unreasonable.”). 
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enforceable. See Gibbs v. Rees, 2018 WL 1460705, at *15 (“And Plaintiffs concede that 

‘a judgment entered by the Northern District of Texas Court would have the identical 

force as one here.”). And although Rees recognizes Michigan’s interest in having local 

issues resolved locally, a plaintiff’s choice of forum “is not entitled to as much 

deference when analyzing transfer under § 1412 as when analyzing transfer under 28 

U.S.C. § 1404. Id. (collecting cases).6 On balance, the factors favor transfer.  

C. Transfer will promote the convenience of the parties. 

Although Plaintiff claims that she and her lawyers would have difficulty 

litigating in Texas (both addressed above), she has not directly confronted the 

arguments Rees made in his opening brief regarding why it would actually 

convenience the parties for the case to be transferred. ECF No. 6 at 17. In the interest 

of efficiency, Rees rests on the arguments made in the opening brief on that point but 

reiterates that transfer should be allowed for this independent reason, as well. 

  

                                              
6 Neither decision Plaintiff cites in opposing this principal is a Section 1412 case. 
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CONCLUSION 

For the foregoing reasons, and those in Rees’s opening brief, the claims against 

Rees should be transferred to the Northern District of Texas.     

 

Dated: October 21, 2019   Respectfully Submitted, 

s/ Michelle L. Alamo     
Michelle L. Alamo (MI ID # P60684) 
ARMSTRONG TEASDALE, LLP 
4643 S. Ulster St., Suite 800 
Denver, CO 80237 
Phone:  720.200.06762 
Email:  malamo@armstrongteasdale.com 
 
Richard L. Scheff  
Jonathan P. Boughrum  
David F. Herman (application for admission 
pending) 
Michael C. Witsch (application for admission 
pending) 
ARMSTRONG TEASDALE, LLP 
2005 Market Street 
One Commerce Square, 29th Floor 
Philadelphia, PA  19103 
Phone:  267.780.2000 
Email:   rlscheff@armstrongteasdale.com 
   jboughrum@armstrongteasdale.com 
   dherman@armsrtongteasdale.com 
   mwitsch@armstrongteasdale.com 
 
Counsel for Kenneth E. Rees 
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