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REPLY ARGUMENTS 

I. The district court’s original 3553(a) findings demonstrate that the new 
sentence is substantively unreasonable. 

Mr. Jim argues on appeal (Opening Br. at 19) that, at resentencing, the district 

court elevated the new guideline recommendation above all other relevant sentenc-

ing factors, making the new sentence substantively unreasonable. But the govern-

ment mischaracterizes this argument by asserting (Answer Br. at 16) that Mr. Jim is 

treating his vacated sentence “as the baseline against which [his] new sentence is [to 

be] measured.” This is not what Mr. Jim is doing.  

Rather, to support his substantive unreasonableness argument, Mr. Jim fo-

cuses not on the vacated sentence standing alone, but on the findings the district 

court made to support that sentence. At the original sentencing, the district court 

made extensive and detailed findings, both orally and in writing, that each and every 

3553(a) factor supported a 360 month sentence—even though the government was 

requesting a within guidelines life sentence. It is difficult to imagine a more detailed 

justification for a sentence than that provided by the district court at the original 

sentencing hearing.1 But with the exception of Sections 3553(a)(4) and (5)—which 

                                           

1 The government is correct, of course, that “Congress has chosen not to re-
quire a sentencing court to offer a specific statement of reasons when imposing a 
guideline sentence.” Answer Br. at 17. But that is no reason to ignore the findings 
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specifically call on the district court to consider the guidelines and commentary—

these findings were based on the actual facts of Mr. Jim’s case, rather than in reliance 

on the original (but improperly calculated) guideline recommendation.  

On remand, the mere fact that the guideline recommendation was for a life 

sentence, rather than a 360 months to life sentence, did not automatically undermine 

any of the district court’s original findings regarding (a)(1)–(a)(3), (a)(6) and (a)(7). 

Nor did the district court make new findings at the resentencing that would explain 

how any of these factors now supported a higher sentence—other than to refer back 

to the changed guidelines. In this way, the district court’s decision to impose a life 

sentence was in effect the elevation of the guideline recommendation to the exclu-

sion of all other 3553(a) factors. Under this Court’s precedent, such an elevation of 

a single 3553(a) factor renders a sentence substantively unreasonable. See, e.g., 

United States v. Walker, 844 F.3d 1253 (10th Cir. 2017) (holding that a sentence is 

“substantively unreasonable” where the district court “place[s] inadequate weight on 

the factors required by Congress”). 

                                           

of a sentencing court that does so—particular where the original 90 minute sentenc-
ing hearing (Supp. Vol. 3 at 157) was followed a month later by a 47 page memo-
randum justifying the sentence imposed (Supp. Vol. 1 at 80-127); and the two hour 
resentencing (D. Ct. Doc. No. 226) was followed 18 months later by a 33 page mem-
orandum justifying the sentence imposed (Vol. 1 at 40-73).  
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II. Mr. Jim’s life sentence is unreasonable because the district court itself 
found that it violates the parsimony principal. 

In his opening brief (at 23–24), Mr. Jim pointed to district court findings not 

only at the initial sentencing, but at the resentencing, e.g. Vol. 3 at 97, that a sentence 

as low as 324 to 405 months would fulfil all of the requirements of the parsimony 

principal. In its answer (at 20–21), the government endeavors to limit the district 

court’s findings to the question of deterrence alone. It does so by taking a snippet of 

the district court’s written order, issued 18 months after Mr. Jim’s resentencing hear-

ing. But the district court’s findings cannot be so limited. 

The district court’s written order cannot clarify or limit the court’s broader 

finding at the resentencing hearing regarding the parsimony principal because—

among other reasons—the written order is internally inconsistent. The government 

is correct that the district court wrote that “both sentences being considered will 

probably” provide “adequate deterrence, both at a specific and general level,” 

thereby putting downward pressure on the sentence. Vol. 1 at 70–71. In the very next 

paragraph, however, the court wrote that the need to “provide adequate deterrence, 

both at the specific and general level,” actually “counsel[s] against issuing a down-

ward departure.” Id. at 71. This states both the thing and its opposite. It clarifies 

nothing. Rather, the court’s clear statement at the sentencing hearing speaks for it-

self: A life sentence was in fact greater than necessary to comply with the purposes 

in 18 U.S.C. § 3553(a)(2). Vol. 3 at 97. 
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The government also alleges (Answer Br. at 11) that the district court explic-

itly stated that it did not have any assurance that a shorter sentence would protect the 

public. This is not what the court said, and it is not what the court meant. The court 

said that it did not have any greater assurance of what would protect the public in 

2017 than it had in 2012—when it found that this factor in fact supported a 360 

month sentence. Vol. 3 at 97. Moreover, this statement was made moments after the 

court explicitly found (as the government concedes, Answer Br. at 20–21) that “any 

sort of sentence that we’re talking about” would provide deterrence on a general and 

specific level. Vol. 3 at 97.  

Ultimately, the government’s attempt to distinguish both types of deterrence 

from the protection of the public is a fatal misreading of Section 3553(a)(2). Section 

3553(a)(2) instructs district courts to consider both specific and general deterrence, 

in two separate subsections, using the word deterrence only in one. In Subsection B, 

the statute instructs the district court to impose a sentence that will “afford adequate 

deterrence to criminal conduct,” which is to say one that will provide general deter-

rence. In Subsection C, the statute instructs the district court to impose a sentence 

that will “protect the public from future crimes of the defendant,” which is to say 

one that will provide specific deterrence. See United States v. Martin, 455 F.3d 1227, 

1240 (11th Cir. 2006) (explaining that § 3553(a)(2)(B) speaks to general deterrence 
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while § 3553(a)(2)(C) speaks to specific deterrence).2 Protecting the public is not 

somehow a separate factor unrelated to deterrence. That makes no sense. How can a 

sentence provide sufficient general deterrence (i.e., deter people other than Mr. Jim) 

and specific deterrence (i.e., deter Mr. Jim), but fail to protect the public? Who is 

left who could pose a danger?3 

III. The guidelines are not a fair proxy for the need to avoid unwarranted 
sentencing disparities in aggravated sexual abuse cases. 

In his opening brief, Mr. Jim argues that his life sentence is substantively un-

reasonable because the district court elevated the new guideline recommendation to 

the exclusion of all other 3553(a) factors. As one example of this, Mr. Jim criticizes 

(Opening Br. at 26) the district court’s reliance on the new guideline alone to con-

clude that a life sentence would help avoid unwarranted sentencing disparities. 

The government does not respond directly to the twin arguments that Mr. Jim 

raises (Opening Br. at 26-35) in support of this contention: (1) that the guidelines 

                                           

2 The sentencing court cited to this very case for this very proposition in 
United States v. Corchado-Aguirre, Case No. 15–0393, 2015 WL 10383207, * 13 n. 
8 (D.N.M. August 31, 2015), although it also expressed some confusion as to 
whether perhaps both types of deterrence were covered under Section 3553(a)(2)(B).  

3 To the extent that the district court also failed to acknowledge the complete 
overlap between specific and general deterrence on the one hand, and protection of 
the public on the other, its explanation of its sentence undermines the sentence’s 
substantive reasonableness. 
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are not a good proxy for avoiding sentencing disparities for a type of charge where 

an incredibly low number of similar cases actually proceed to sentencing, let alone 

sentencing after trial; and (2) that the guidelines are in fact a bad proxy here, given 

the available evidence from the case law as to how aggravated sexual abuse cases 

are actually punished—both in terms of final results, and in terms of inconsistent 

application of certain relevant enhancements.  

Instead, the government argues two things. First, it argues (Answer Br. at 18) 

that anecdotal evidence is never persuasive as to this factor. And second, it argues 

(Answer Br. at 18 n. 6) that Mr. Jim was wrong to limit his analysis to trial cases 

instead of looking also at sentences imposed after guilty pleas. 

It is true that cherry picked examples of lower sentences, provided to the court 

without any details or analysis, are not useful. See, e.g., United States v. Franklin, 

785 F.3d 1365, 1372 (10th Cir. 2015) (explaining that a list of sixteen cases is not 

useful where the court is provided with “little to gauge the similarities and differ-

ences” between them and the case at bar). But that is not what Mr. Jim did. And the 

government’s bald assertion (Answer Br. at 18) that Mr. Jim omitted “critical de-

tails,” thereby inhibiting this Court from determining “the unique and individualized 

circumstances that guided each sentencing court in imposing each sentence,” is 

simply not correct. Rather, Mr. Jim provided (Opening Br. at 29-34) representative 
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examples of Indian Country cases, along with significant details about both the de-

fendants and their crimes, and a comparison of the applicable guideline ranges. See 

Franklin, 785 F.3d at 1373 (explaining that comparison cases could be relevant if a 

court were provided with, for example, “offense levels, criminal histories, or specif-

ics of the offense”). Mr. Jim was then able to analyze the cases and arrive at the 

conclusion—strongly supported by the evidence—that life sentences in aggravated 

sexual abuse cases always involve either a prior history of sexually violent behavior, 

child victims, or both. And he was able to show that the temporary physical injuries 

to the adult victim in Mr. Jim’s case are more similar to the injuries in non-life cases. 

This case was simply less brutal than life cases involving adult victims. 

These are not cherry picked cases from defense counsel. They are representa-

tive cases. No doubt, if the government had found cases that undermined Mr. Jim’s 

analysis, it would have presented those to the Court. Cf., e.g., United States v. Carey, 

589 F.3d 187 (5th Cir. 2009) (explaining that the defendant’s argument about sen-

tencing disparities was “undermined by the imposition of analogous sentences in 

other courts”). But the government did not cite any specific cases—most likely be-

cause there were none to reference. Mr. Jim certainly did not locate any. And the 

government does not devote so much as a sentence to attempting to distinguish any 

of the cases that Mr. Jim cited. Cf. Franklin, 785 F.3d at 1372–73 (explaining why 

proffered cases were not comparable); United States v. Scherrer, 444 F.3d 91, 95 
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(1st Cir. 2006) (same). Nor does it identify a single detail that was missing from Mr. 

Jim’s brief that made such comparisons more difficult. 

And it is quite surprising that the government suggests (Answer Br. at 18 n. 

6) comparing Mr. Jim’s sentence to the sentences of individuals who have pled guilty 

to similar charges. First, the government has objected to comparing Mr. Jim’s sen-

tence to the sentence that he himself would have received if he had pled guilty. Com-

pare Answer Br. at 18 n. 6 (“In dividing the cases between those that pled and those 

that went to trial, Jim artificially restricts the category of cases he presents for com-

parison.”; “The sentencing Guidelines, through the acceptance-of-responsibility ad-

justment, already include a mechanism to account for this difference.”), with Answer 

Br. at 15 n. 5 (explaining that Mr. “Jim’s abandoned plea deal” is not “an appropriate 

benchmark for comparison” because “there are various reasons a proposed sentence 

in a plea offer may be more favorable to a defendant than a sentence post-trial”). 

And second, this Court has stated that defendants who go to trial are not necessarily 

similarly situated to those who plead guilty—even their own codefendants—for the 

purposes of the sentencing disparities analysis. See, e.g., United States v. Gallegos, 

129 F.3d 1140, 1144 (10th Cir. 1997) (explaining, in context of mandatory guide-

lines regime, that “a departure based on a disparity between co-defendants is not 
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justified when sentences are dissimilar because of a plea bargain”).4 Had Mr. Jim 

included guilty plea cases in his opening brief, no doubt the government would have 

objected from the other direction, complaining that he had not limited his compari-

sons to cases in which the defendants went to trial 

In any event, the case law reveals very few defendants who plead guilty, are 

sentenced under U.S.S.G. § 2A3.1, and receive sentences comparable to Mr. Jim’s. 

The only two examples Mr. Jim was able to find of pleas that led to life sentences 

were in cases quite different from his—and they fit within the life sentence rubric 

that he identified in his opening brief. For example, in the pre-Booker case United 

States v. Lewis, 115 F.3d 1531 (11th Cir. 1997), the defendant struck an adult female 

stranger at a gas station, beat her unconscious, forced her to perform oral sex, trans-

ported her across state lines from Florida to Alabama, and then raped her vaginally 

and anally. Id. at 1534. The defendant pled guilty to kidnapping but denied the rapes, 

claiming that he had taken the woman for “companionship,” that they only had vag-

inal intercourse, and that the sex was consensual. Id. Perhaps to this point the cases 

appear at least superficially similar, especially given the fact that both cases involve 

                                           

4 Nor, interestingly, does the government provide any examples of plea cases 
that might support the position that the district court relied on this factor as anything 
but a proxy for the guidelines—or to show that it would be appropriate to do so in 
an aggravated sexual abuse case. 
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obstruction of justice enhancements and no credit for acceptance of responsibility. 

But the defendant in Lewis also had serious prior convictions: for robbery, but per-

haps more importantly for attempted murder, in a case where he had “choked and 

raped another woman.” Id. at 1539 (emphasis added). Thus Lewis fits exactly within 

one the groups of life cases that Mr. Jim identified in his opening brief: those involv-

ing a repeat violent sexual offender. The other relevant life sentence plea case that 

Mr. Jim found involved the other group of life cases that he identified in his opening 

brief, as the defendant was convicted of the (repeated) molestation of a child. See 

United States v. Puente, 267 Fed. Appx. 863 (11th Cir. 2008) (unpublished) (dis-

cussing life sentence after plea for defendant who forced his ex step daughter to have 

oral sex for two years, when she was six to eight years old).5 

IV. The government does not persuasively respond to any of Mr. Jim’s other 
arguments. 

Mr. Jim made a number of other arguments in his opening brief, both in sup-

port of his assertion that the district court overemphasized the new guideline recom-

mendation to the near exclusion of all other considerations, and in support of his 

                                           

5 The government also suggests (Answer Br. at 8) that this sentencing factor 
is fulfilled by following the guidelines in any given case, because it will “exert a 
conforming effect”—apparently in the future? But the government cites no case law 
to support the idea that this factor is meant to encourage a district court to impose a 
guideline sentence in the hope that it will be in line with future sentences from other 
courts. 
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contention that the district court employed improper methodology. The government 

does not persuasively respond to any of these other arguments. 

For example, Mr. Jim points out (Opening Br. at 19) that the district court had, 

at resentencing, no new evidence from the government, and no new argument from 

the government. The government responds (Answer Br. at 19) by quoting the district 

court as agreeing with this contention, but stating that somehow certain factors were 

present at resentencing in a “more emphatic form,” Vol. 3 at 97. This means, the 

government argues, that the district court was well within bounds to give a higher 

sentence based on the same facts regarding the brutality of the crime. But it is unclear 

what the district court meant by this statement. How can the same exact facts exist 

in a more emphatic form? More importantly, at the original sentencing hearing, the 

government had emphasized these facts just as much as it did at the resentencing, 

and the district court both addressed them and explicitly stated that they were insuf-

ficient to support a within guidelines life sentence. The district court refused not a 

variance, but rather a higher within guidelines sentence, based on these facts.  

Additionally, in his opening brief, Mr. Jim argues (at 38) that a denial of a 

variance based on an erroneous factual determination means that the district court 

has relied on facts that would make its sentencing decision “out of bounds.” United 

States v. Barnes, 890 F.3d 910, 916 (10th Cir. 2018). Specifically, the district court 
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stated that it lacked “any assurance that Mr. Jim had taken steps to address his alco-

hol problem,” Vol. 3 at 91, even though the record was replete with information 

about steps that he had taken. The government does not quibble at all with Mr. Jim’s 

characterization of this as a substantive reasonableness argument. Nor does it at-

tempt to defend the district court’s erroneous factual finding. Rather, it provides 

(Answer Br. at 22–23) an alternate justification that was not relied on by the district 

court for denying the requested variance (that any steps Mr. Jim did take to address 

his alcohol problems after his DUIs were irrelevant given the involvement of alcohol 

in his offense). And it argues (Answer Br. at 23) that, because the guidelines are a 

baseline for a sentence, “[t]he court did not enhance or diminish Jim’s sentence 

based on his struggles with alcohol”—as though denying a variance based on erro-

neous facts is doctrinally distinguishable from granting one. But the simple fact re-

mains that the district court sentenced Mr. Jim in reliance on an erroneous finding 

of fact, and this resulted in a substantively unreasonable sentence. 

CONCLUSION 

Like the district court at resentencing, the government is overly reliant in its 

answer brief on the guidelines—to the exclusion of every other factor, unless that 

factor is simply a proxy for the guidelines. Mr. Jim’s life sentence should be vacated 

as substantively unreasonable. (And—as argued in Mr. Jim’s opening brief—if 
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United States v. Antelope is overruled, then his conviction should be vacated en-

tirely.) 

       Respectfully submitted, 

            VIRGINIA L. GRADY 
            Federal Public Defender 
 
 
     /s/ Shira Kieval                     
           SHIRA KIEVAL 
            Assistant Federal Public Defender 
            633 17th Street, Suite 1000 
            Denver, Colorado  80202 
            (303) 294-7002 
     Shira.Kieval@fd.org 
     Counsel for Appellant 

Derrick Ivan Jim 
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