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INTRODUCTION 

Appellants’ argument is straightforward. Gaming on Indian lands 

acquired in trust after 1988 under the Indian Gaming Regulatory Act 

(IGRA) is prohibited unless an exception applies. One exception is made 

for land that is restored to a Tribe as part of a Tribe’s restoration to fed-

erally recognized status. The Ponca Restoration Act (PRA) (emphasis 

added), enacted two years after IGRA, included geographic parameters 

directing the Secretary of the Interior to acquire land for the Ponca 

Tribe of Nebraska (Ponca Tribe or Tribe) in Knox and Boyd Counties, 

Nebraska. By separately authorizing the acquisition of lands in Knox 

and Boyd Counties for the Tribe in the PRA, Congress gave special, re-

stored-land status to such lands.  

This result follows by application of traditional canons of statutory 

interpretation. That is, only trust lands acquired in Knox and Boyd 

Counties qualify as lands restored to the Tribe as part of the Tribe’s 

restoration. (See Blue Br. 32-35.) The two canons most relevant are the 

canon of negative implication (in Latin, expressio unius est exclusio al-

terius) and the canon that Congress legislates with knowledge of exist-

ing law. The expressio unius canon applies because of the negative im-

plications that come out of the restoration act’s mandatory direction to 

the agency to take lands into trust in two named Nebraska counties. If 

the Knox and Boyd county lands are restored lands, by negative impli-

cation lands outside these counties cannot have the same status. The 
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canon that statutes are read assuming knowledge of existing law means 

that the PRA and IGRA must be construed together. This means that 

§ 4 of the PRA, titled Restoration of Rights and specifying trust acquisi-

tions in Knox and Boyd Counties, Nebraska, is read together with pro-

visions of IGRA distinguishing restored lands from “Indian lands.” To-

gether, these canons confirm that lands taken in trust for the Tribe out-

side these counties are not (and cannot) be restored lands. Thus, lands 

located outside of Knox and Boyd Counties, including the Carter Lake 

Parcel, are not restored lands but are “Indian lands” as the term is de-

fined under IGRA.  

Appellants’ reading of the PRA and IGRA is consistent with the 

Department of the Interior’s (DOI) regulations. See 25 C.F.R.  

§ 292.11(a). The Part 292 regulations provide that when a tribe was re-

stored by federal legislation such as the PRA, land is restored land 

qualifying for gaming under IGRA if “the [restoration] legislation re-

quires or authorizes the Secretary to take land into trust for the benefit 

of the tribe within a specific geographic area and the lands are within 

the specific geographic area.” Id. at § 292.11(a)(1). Otherwise, “if the 

legislation does not provide a specific geographic area for the restora-

tion of lands, the Tribe must meet the requirements [specified in anoth-

er part of the regulations].” Id. at § 292.11(a)(2). The Part 292 regula-

tions confirm Appellants’ reading of the PRA as limiting restored lands 

to Knox or Boyd Counties, Nebraska. 
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Holding that restored lands under the PRA must be in Knox or 

Boyd Counties would be consistent with the agencies’ own regulation as 

well as Judge Kornmann’s opinion. See Nebraska ex rel. Bruning v. U.S. 

Dep’t of Interior, 625 F.3d 501, 513 (8th Cir. 2010) (“Bruning”) (Korn-

mann, J., dissenting from remand order). Judge Kornmann was the on-

ly judge to reach the merits of the PRA when this case was last before 

the Court, and he concluded, “[t]he statute is clear. We should apply it, 

just as the agency should have applied it.” Id. at 515.  

ARGUMENT 

The Court should reject the host of arguments raised by the Fed-

eral Appellees and the Tribe. First, the factual history of this case is 

relevant to this appeal because it shows the Tribe and the Federal Ap-

pellees taking inconsistent positions, undermining their argument that 

this Court should decide in their favor based on the plain language of 

the statutes. Second, the efforts of the Federal Appellees to deempha-

size IGRA notwithstanding, this case is fundamentally about whether 

the Carter Lake Parcel can qualify as restored land under IGRA. Here, 

two statutes, IGRA and the PRA, must be construed together.  

Third, this Court should reject the Federal Appellees’ invitation to 

ignore the regulation codified at 25 C.F.R. § 292.11(a); this regulation is 

consistent with Appellants’ reading of the PRA and is key authority (re-

gardless of whether this Court views it as binding or persuasive). 

Fourth, and related, this regulation is valid as a matter of black-letter 
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law under the U.S. Supreme Court’s holding that federal regulations in-

terpreting statutes can override contradictory earlier judicial interpre-

tations of ambiguous statutes. Nat’l Cable & Commc’ns Ass’n v. Brand 

X Internet Servs., 545 U.S. 967, 982-83 (2005) (“Brand X”). Fifth, the 

Tribe’s arguments that considering the Part 292 regulation violates 

rules against retroactivity are not supported by case law. Finally, this 

Court should reject Federal Appellees’ suggestion that the regulatory 

provision at 25 C.F.R. § 292.12 would, compared to the common law test 

applied by the NIGC, make it easier to reach a position that the Carter 

Lake Parcel qualifies as restored land under IGRA. Even if this regula-

tory provision applied to the Carter Lake Parcel, the NIGC would not 

necessarily be able to make the findings required to sustain a restored-

lands decision under IGRA.  

None of the arguments advanced by Federal Appellees or the 

Tribe undermine the basic conclusion: under the PRA, restored land for 

the Tribe must be located in Knox or Boyd Counties, Nebraska. There-

fore as a matter of law the Carter Lake Parcel is not restored land.   

The Facts of This Case Are Relevant to the Proper Inter-I.
pretation of the PRA. 

Both Federal Appellees and the Ponca Tribe urge this Court to 

dispense with the factual record of this case—because the facts are bad 

for both of them. Indeed, the facts reflect the Tribe taking inconsistent 

positions: the Tribe told the relevant agency decision makers and States 
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that the Carter Lake Parcel would not be used for gaming at the time of 

the trust acquisition. The Tribe assures this Court in its brief that: 

Thus, much of the factual background of this case, which 
this Court carefully recounted in its 2010 decision, see 625 
F.3d at 503-08, is irrelevant to the issues presented on this 
appeal. In particular, the events relating to the alleged 2002 
agreement between the Tribe and State of Iowa have abso-
lutely no bearing on the issues now before the Court. 

(Green Br. 8.) Respectfully, Appellants disagree. The facts that (1) the 

Tribe applied to place the Carter Lake Parcel into trust for a healthcare 

facility (App. 258), (2) the Interior Board of Indian Appeals (IBIA) found 

that nothing in the record suggested gaming would take place on the 

Carter Lake Parcel (id. at 219-20), and (3) the Bureau of Indian Affairs 

(BIA) was willing to publish a notice stating that the restored-lands ex-

ception did not apply at Carter Lake (id. at 203-07), all help answer the 

question of whether the PRA is ambiguous with respect to the restored-

land exception. If the restored-land exception clearly applies, why did 

the Tribe not propose a gaming use in its application to place the Carter 

Lake Parcel into trust? And why did the BIA publish, and Iowa rely on, 

the 2002 Corrected Notice stating that the Tribe explicitly disavowed 

the applicability of the restored-land exception if the restored-land ex-

ception unambiguously applied to the Carter Lake Parcel?  

Federal Appellees attempt to deflect this Court’s attention from 

the importance of this factual background. They state that 

“[d]isregarding this Court’s holding, plaintiffs incorrectly assert that In-

Appellate Case: 19-2898     Page: 11      Date Filed: 01/23/2020 Entry ID: 4874033 



6 

terior ‘agreed that the Carter Lake parcel was not part of the Tribe’s 

restoration of lands under IGRA’ at the time it took the parcel into 

trust.” (Red Br. 10 n.1.) However, this argument conflates a finding that 

the 2002 Corrected Notice is not a restored-lands opinion with a finding 

that the 2002 Corrected Notice does not convey relevant information 

about how the agency and Tribe interpreted the PRA when the agency 

took the Carter Lake Parcel into trust.   

The 2002 Corrected Notice stated:  

The trust acquisition of the Carter Lake lands has been 
made for non-gaming related purposes, as requested by the 
Ponca Tribe and discussed in the [BIA’s] September 15, 
2000, decision. . . . The Ponca Tribe has acknowledged that 
the lands are not eligible for the exceptions under 25 U.S.C. 
Sec 2719(b)(1)(B) [including the restored-lands exception].  

(App. 207.) By the clear language of the notice, the BIA, which pub-

lished this notice, agreed at the time of publication that no gaming un-

der the restored-lands exception would take place at Carter Lake.  

What changed between 2002 and 2007 was that the Tribe re-

quested a restored-lands opinion.1 This Court held that the 2002 Cor-

1 The agencies first rejected the Tribe’s theory, but then changed 
their position. The first legal opinion issued by the NIGC, a memoran-
dum by Associate General Counsel Michael Gross, recommended disap-
proval of the Tribe’s request because “the factual circumstances sur-
rounding the acquisition of the Carter Lake land show that it was not 
taken into trust as part of the Tribe’s restoration.” (App. 118.) NIGC 
Chairman Hogen adopted this memorandum and disapproved the 
Tribe’s requested ordinance, and his decision that the Carter Lake Par-
cel was not restored land was approved in writing by the DOI Office of 
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rected Notice was not a restored-lands decision, and then remanded for 

a determination of whether this notice and related agreement with the 

State of Iowa might estop the Tribe from arguing that the Carter Lake 

Parcel is restored lands under IGRA, or otherwise change the outcome 

of the agency’s application of the common law test for restored-land sta-

tus. Bruning, 625 F.3d at 512. But nothing in the Court’s 2010 decision 

suggests the 2002 Corrected Notice does not shed light upon the views 

of the agency at the time the Parcel was taken into trust. While the 

Tribe disputes that the notice-language was provided with tribal au-

thorization, the NIGC’s 2017 decision found that the Tribe acquiesced to 

and then repudiated the notice’s conclusion. (App. 36 (“[W]hen we look 

at the totality of all of the facts in the record, it is not unreasonable to 

conclude that the Tribe acquiesced in the agreement. But . . . it clearly 

repudiated that agreement beginning with the October 7, 2005 . . . let-

ter.”).) Thus, on this record, there was a point at which the Tribe as well 

as the federal agency acquiesced in the understanding that gaming was 

not allowed under the restored-lands exception. Indeed, the 2002 Cor-

rected Notice provides: “the Ponca Tribe has acknowledged that the 

lands are not eligible for the exceptions under 25 U.S.C. Sec 

the Solicitor. (Id. at 116, 117.) The Tribe appealed the disapproval to 
the full Commission, and on December 31, 2007, the Commission re-
versed the Chairman’s initial decision and approved the Tribe’s ordi-
nance. (Id. at 86-103.) This 2007 NIGC decision was ultimately ap-
pealed to this Court. 
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2719(b)(1)(B) [including the restored-lands exception].” (Id. at 207 (em-

phasis added).)  The fact that the 2002 Corrected Notice uses the term 

“acknowledge” means both the Tribe and agency publishing the notice 

recognized that the restored-land exception did not apply as a matter of 

fact. See Acknowledge, Black’s Law Dictionary (11th ed. 2019) (defining 

acknowledge as “to recognize (something) as being factual or valid”). 

  Certainly, this Court held that the 2002 Corrected Notice was not 

a “restored lands” determination by the DOI. Bruning, 625 F.3d at 510-

11. Appellants acknowledge this decision, but the 2002 Corrected Notice 

is contemporaneous evidence as to the character of the trust acquisition, 

publicizing the views of both the Tribe and the agency that the Parcel 

would not be used for gaming under the restored-lands exception. As 

such, Appellants’ characterization of DOI as agreeing, when the notice 

was published, that the Carter Lake Parcel was not part of the Ponca 

Tribe’s restoration of lands under IGRA is accurate. This Court can take 

notice that DOI’s positions have evolved over the course of this matter.  

The facts of this procedurally complicated case also matter be-

cause the facts show the plain language of the relevant statutes—the 

PRA and IGRA—does not support a reading that the Carter Lake Par-

cel is restored land under IGRA. (Contra Red Br. 23 (arguing that case 

can be decided at Chevron step 1).) Otherwise, the federal government 

would have argued plain language to this Court during the previous it-

eration of this case, and this Court would have so held. Instead, the 
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Federal Appellees asked for and received a remand so the relevant 

agencies could formally analyze the statutes and determine, in the first 

instance, whether the Carter Lake Parcel could qualify as restored 

lands. Bruning, 625 F.3d at 513. It took the agencies seven years to re-

spond to the remand, but in November 2017, the NIGC issued the deci-

sion this Court now has before it to review. (App. 11.) 

Finally, the factual context matters to show that achieving con-

sistency and meeting legal standards has been a struggle for tribal and 

federal decision makers. The procedural history of this case, encompass-

ing the IBIA’s decision in 2002 approving the agency’s decision to take 

the Parcel into trust, a legal opinion and initial decision by the NIGC 

Chairman rejecting restored-land status for the Carter Lake Parcel (see 

note 1, supra), three decisions (2007, 2017, and 2019) by the NIGC ap-

proving restored-land status for different reasons, and now a second 

trip to this Court, reflects legal questions that have proved vexing to the 

Tribe and Federal Appellees.2 This context can and should be taken into 

account by this Court for all the reasons discussed above.  

2 The federal courts and agencies are not the only place where 
questions related to the Ponca Tribe’s gaming enterprise are under re-
view. Whether the Tribe’s Prairie Flower Casino is in compliance with 
the City of Carter Lake’s zoning continues to be litigated in state court. 
In response to a citizen suit challenging the legality of zoning for the ca-
sino, the Iowa Court of Appeals recently reversed and remanded the 
case to the district court for a determination of whether a zoning 
amendment complied with the City’s comprehensive plan as applied to 
zoning districts on lands outside of the Tribe’s trust property. Vogt v. 
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Federal Appellees’ Reading of the PRA Ignores IGRA. II.

Federal Appellees state that “[Appellants] err by myopically focus-

ing on Section 4(c) of the statute.” (Red Br. 23.) Section 4(c) of the PRA 

is the heart of this case because it directs the Secretary of the Interior 

to acquire land in Knox and Boyd Counties, Nebraska, in order to ac-

complish the Tribe’s restoration, the fundamental purpose of the Ponca 

Restoration Act. The issue this case raises is whether a parcel of land 

taken into trust for the Tribe in Carter Lake, Iowa—over 100 miles 

away from Knox and Boyd Counties, Nebraska—can qualify as restored 

land for a restored Tribe under IGRA. IGRA is the statute that both 

prohibits IGRA-authorized gaming on trust lands acquired after 1988 

without an applicable exception and lays out the restored-land excep-

tion that the Tribe claims for the Carter Lake Parcel. Accordingly, the 

Court must interpret both the PRA and IGRA. 

In that way, Federal Appellees’ focus on § 3 of the PRA is mis-

placed. Section 3 provides that all other general provisions of federal 

Indian law, including the Indian Reorganization Act (IRA), apply to the 

Tribe. As Federal Appellees acknowledge, § 3 of the PRA makes IGRA, 

as well as the IRA, applicable to the Ponca Tribe. (Red Br. 26.) As Fed-

eral Appellees further acknowledge, Appellants do not challenge the 

conclusion that the IRA allows the Secretary to take land outside Knox 

City of Carter Lake, Case No. 19-0108, 2019 WL 5790893, at *3 (Iowa 
Ct. App. Nov. 6, 2019). 
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and Boyd Counties into trust for the Tribe. (Id. at 19.) But Federal Ap-

pellees, despite defending a tribal decision to operate a gaming enter-

prise regulated under IGRA, seem unwilling to admit that IGRA’s limi-

tations as well as its benefits are applicable to the Tribe.  

The text of IGRA itself provides the best evidence that not all 

lands taken into trust for the Tribe under IRA authority can qualify for 

gaming under the restored-land exception. IGRA defines a term that 

covers all lands taken into trust under either PRA or IRA authority: 

“Indian lands.” IGRA defines “Indian lands” as: 

(A) all lands within the limits of any Indian reservation; and 

(B) any lands title to which is either held in trust by the 
United States for the benefit of any Indian tribe or individu-
al or held by any Indian tribe or individual subject to re-
striction by the United States against alienation and over 
which an Indian tribe exercises governmental power.   

25 U.S.C. § 2703(4). The Carter Lake Parcel, held in trust by the United 

States for the Tribe, qualifies as “Indian lands” under IGRA. But cru-

cially for understanding what lands are restored to the Tribe under the 

PRA, not all Indian lands are restored lands under IGRA.  

IGRA, rather than using the shorthand phrase restored lands, re-

fers to “restoration of lands.” To quote IGRA, gaming is permitted on 

lands acquired in trust after 1988 when these lands were taken into 

trust as part of “the restoration of lands for an Indian tribe that is re-

stored to Federal recognition.” Id. § 2719(b)(1)(B)(iii) (emphasis added).  
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Federal Appellees express confusion about the relevance of the 

section of Appellants’ Opening Brief distinguishing “Indian lands” from 

restored lands under IGRA. (Red Br. 26 (“[Appellants] hint that lands 

taken into trust ‘under general authorities like the IRA’ may be ‘Indian 

lands’ but not restored lands, but they do not develop the argument.”).) 

This confusion stems from Federal Appellees’ focus on the PRA rather 

than IGRA as the statutory authority that the Court must construe in 

this case. Appellants’ emphasis on the distinction IGRA makes between 

“Indian lands” and restored lands is a straightforward application of the 

rule of construction that Congress intends two different meanings when 

it uses two different words: “when we’re engaged in the business of in-

terpreting statutes we presume differences in language . . . convey dif-

ferences in meaning.” Henson v. Santander Consumer USA Inc., 137 S. 

Ct. 1718, 1723 (2017). Thus, because IGRA’s definition of “Indian lands” 

is broader than the restored lands exception found at § 2719(b)(1)(B)(iii) 

and applying to lands “taken into trust as part of . . . the restoration of 

lands” for a restored tribe, IGRA makes clear that not all Indian lands 

held for a restored Tribe are restored lands. Otherwise, IGRA’s re-

stored-lands exception would simply read “Indian lands held in trust for 

a Tribe restored to federal recognition” or something similar. 
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Federal Appellees Did Not Argue that 25 C.F.R. § 292.11 is III.
Invalid in the District Court, and This Argument Lacks 
Support in the Record. 

In this appeal, Federal Appellees advance for the first time an ar-

gument that they failed to advance before the district court or before 

this Court during previous litigation. They state that “§ 292.11(a)(1) is 

irrelevant to the PRA analysis—either as an applicable regulation or as 

persuasive authority—because Interior lacked any conceivable authori-

ty to deem Section 4(c) the sole determinant of Congress’s intent regard-

ing the restored lands exception in the PRA, even if the agency possibly 

intended the regulation to have that meaning.” (Red Br. 45.) Federal 

Appellees did not make this argument in any briefing before the district 

court.3 This argument would be more convincing if accompanied by a 

Federal Register notice announcing the DOI is withdrawing this regula-

tory provision, but Federal Appellees have provided no such notice.  

That the interpretation of “restored lands” for restoration acts in 

which Congress specifies an area for trust acquisitions under  

§ 292.11(a) is based on sound principles and represents the agency’s ini-

3 Plaintiffs-Appellants’ response brief to the district court laid out 
plainly that the part of the regulation that should apply to the Carter 
Lake Parcel is § 292.11(a) based on Chevron and Auer deference. (Reply 
in Support of Pls.’ Mot. for Summ. J. and in Opp’n to Defs.’ Mot. for 
Summ. J. 9, ECF No. 50 (explaining that § 292.11(a)(1) “is the only in-
terpretation of the Ponca Restoration Act that is entitled to any kind of 
Chevron or Auer deference”).) Federal Appellees did not substantively 
respond to this point. (See Reply in Support of Defs.’ Mot. for Summ. J. 
8, ECF No. 53.)        
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tial understanding of IGRA can be seen from the briefing submitted by 

the federal government ten years ago, when this case was last before 

this Court. There, the federal litigants explained that 

Interior and NIGC originally interpreted the restored lands 
exception [in IGRA] to apply only where the restoration of a 
parcel was expressly referenced in a statute restoring a 
tribe’s federal recognition status. Several district courts re-
jected this interpretation, and articulated a three-factor test 
to determine whether a parcel was taken into trust as part of 
the restoration of land to a tribe.  

Br. for Fed. Appellants 5, Aug. 7, 2009 (in Nebraska ex rel. Bruning v. 

U.S. Dep’t of Interior, Case No. 09-1657 (8th Cir.)). This is an important 

admission: the expert agencies, when first required to interpret restora-

tion acts, did so consistent with the language now codified in 25 C.F.R.  

§ 292.11(a), requiring the restoration act to include an express reference 

to the restoration of the parcel—but without a duly promulgated rule 

stating as much. District courts, seeing only ad hoc agency determina-

tions rather than regulations promulgated by notice and comment 

rulemaking, rejected this interpretation and asked the DOI to conduct 

additional statutory analysis to justify its restored-lands opinions. After 

some experience applying this common law test, the DOI promulgated 

the regulation, codified as 25 C.F.R. § 292.11, that limits restored lands 

to geographic areas identified in restoration acts when those geographic 

areas exist. When (and only when) no geographic areas for a Tribe’s res-

toration are identified in a restoration act, the DOI applies a slightly 
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amended version of the common law test, now codified at 25 C.F.R. 

§ 292.12. 

The Part 292 regulations make sense and, as detailed below, in 

Brand X the Supreme Court explicitly upheld the legal authority of 

agencies, through rulemaking, to supersede judicial interpretation of 

ambiguous statutory provisions. The fact that the interpretation of res-

toration acts in § 292.11(a) represents a return to the agencies’ initial 

interpretation, made closer in time to the enactment of IGRA and the 

PRA, further bolsters the validity of this regulatory interpretation. See 

Gen. Elec. Co. v. Gilbert, 429 U.S. 125, 142 (1976) (giving less deference 

to an administrative guideline that “contradicts the position which the 

agency had enunciated at an earlier date, closer to the enactment of the 

governing statute”); Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944) 

(holding that the weight given to an agency position depends upon “its 

consistency with earlier and later pronouncements”).  

In the federal litigants’ reply brief submitted to this Court in the 

previous iteration of this case, the Government explained that “[o]n re-

mand [the agencies] may reconsider [the decision] in light of . . . Interi-

or’s 2008 regulations (whether the regulations are applicable or persua-

sive), see States Br. at 44-45 n.15).” Reply Br. for Fed. Appellants 6, Oct. 

19, 2009 (in Nebraska ex rel. Bruning v. U.S. Dep’t of Interior, Case No. 

09-1657 (8th Cir.)). Footnote 15 of the States’ brief explained,  
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Federal Appellants suggest there is a question as to whether 
DOI’s 2008 regulations on Section 20 determinations would 
be applied if the case were remanded to NIGC. . . . But there 
is no need to reach a decision on that question because the 
regulations are powerful persuasive authority on DOI’s in-
terpretation of the statute. Even if DOI’s interpretation [of § 
292.11(a)] were not binding, it would be due substantial def-
erence, compelling the conclusion that the Carter Lake Par-
cel is not restored lands. 

Consolidated Br. of Pls.-Appellees 44-45 n.15, Sept. 30, 2009 (in Ne-

braska ex rel. Bruning v. U.S. Dep’t of Interior, Case No. 09-1657 (8th 

Cir.)). Thus, previously, the Government suggested that the 2008 regu-

lations, including § 292.11(a), would be considered by the agencies in 

review of the meaning of the PRA and IGRA. While convenient as a cur-

rent litigation position, the Federal Appellees’ changed view of a regula-

tion, which is inconsistent with the agencies’ previous position, is arbi-

trary and should be rejected.  

The phenomenon of agencies applying their expertise to change 

interpretations of statutes and to supersede judicial interpretations of 

ambiguously drafted statutes is not unique. The Supreme Court has 

sanctioned this practice. Brand X, 545 U.S. at 982-83.   

The Part 292 Regulations Are a Valid Override of Prior Ju-IV.
dicial Interpretations Under Brand X.  

Appellants contend that the PRA’s meaning is plain on its face, al-

lowing only land located in Knox or Boyd Counties, Nebraska, to qualify 

as restored lands. However, if this Court finds that the PRA is ambigu-

ous with respect to the question of what lands in trust for the Ponca 
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Tribe qualify as restored land under IGRA, then not only Chevron def-

erence4 but the Supreme Court’s rule on agency overrides of judicial 

precedent as set forth in Brand X applies. Brand X allows an agency, 

based on the application of its expertise and experience, to change how 

courts and the agency will interpret provisions in statutes. See Brand X, 

545 U.S. at 982-83. In this case, Brand X confirms agencies have the 

authority to promulgate a regulation, such as 25 C.F.R. § 292.11(a), 

even if this regulation is inconsistent with prior judicial interpretations 

that had directed the agencies not to apply a per se geographic limita-

tion to all restoration acts.  

This is true even recognizing that, as Federal Appellees describe, 

prior courts have encouraged the DOI to apply a more flexible test for 

restored lands than the one set forth in the Part 292 regulations. Issu-

ing a regulation that alters a prior judicial interpretation of ambiguous 

statutory language is exactly what happens in a Brand X override.5

4 Appellants recognize that this Court is bound by the Chevron
precedent, but explicitly preserve the arguments that Chevron should 
be overturned or cabined in general, and in particular in a case such as 
this one where the agency has promulgated regulations that are incon-
sistent with the position advanced in litigation. (Blue Br. 48-49.)  

5 An empirical study of federal agency overrides of judicial prece-
dent under Brand X identifies the IGRA as one of the statutes that has 
been subject to Brand X override. Wesley Sze, Did X Mark the Spot?: 
Brand X and the Scope of Agency Overrides of Judicial Decisions, 68 
Stan. L. Rev. 235, 267 (2016). 
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The Tribe’s argument, like that of the Federal Appellees, does not 

grapple with Brand X and is self-contradictory. The Tribe states:  

Had this case arisen after 2008, the NIGC would apply the 
Part 292 regulations, which might have the effect of making 
the provisions of the PRA determinative of what lands can 
be deemed “restored” under IGRA. 

(Green Br. 25.) Appellants agree—although the word might should be 

replaced with would. But the Tribe also contends, contradictorily, that 

the meaning of previously enacted tribal restoration acts could not be 

impacted by the promulgation of the regulation, explaining:  

[T]he Part 292 regulations have nothing to do with the prop-
er interpretation of the text of tribal restoration acts, espe-
cially prior acts such as the PRA which was enacted 18 years 
earlier.  

(Id. at 24.) Notwithstanding the Tribe’s reluctance to acknowledge the 

importance of the Part 292 regulations, these regulations cannot be ig-

nored in a restored-lands analysis. If this Court does not agree that the 

plain meaning of the PRA requires the vacatur and reversal of the 

NIGC’s decisions, then this Court should remand the case to the NIGC 

for a consideration of 25 C.F.R. § 292.11(a) as persuasive authority. 

This Court should reject the argument that it is not arbitrary to ignore 

regulations that have been codified for more than 11 years.  
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Considering the Part 292 Regulations Does Not Amount to V.
Retroactive Application of a Regulation. 

The Tribe as amicus curiae also argues that the Part 292 regula-

tions should not be considered because of the general principle against 

the retroactive application of rules. (Green Br. 25.) The Tribe is wrong 

for two reasons. First, the presumption against retroactivity (and the 

grandfather clause included in the regulations) are intended to protect 

Tribes who “may have relied on the [earlier rule] to make investments 

into the subject property or taken some other actions that were based 

on their understanding that the land was eligible for gaming” before the 

rule. 73 Fed. Reg. 29,372 (May 20, 2008) (DOI’s explanatory preamble 

to the final rule). The 25 C.F.R § 292.11(a) rule was published in draft 

form in 2006, 71 Fed. Reg. 58,769 (Oct. 5, 2006), meaning the draft rule 

was published before the December 31, 2007 NIGC decision finding that 

the Carter Lake Parcel was eligible for gaming under the restored-land 

exception. And the rule was finalized in 2008, while the appeal regard-

ing the NIGC’s 2007 decision was pending before this Court. The Tribe 

did not build or open a casino at Carter Lake until 2018, after Appel-

lants filed their complaint in the district court. Thus, any reliance in-

terests and investment losses by the Tribe are a result of decisions the 

Tribe made with full knowledge of the legal risk. 

Second, the Tribe’s citations do not support their argument. (See 

Green Br. 23.) To support the assertion that “regulations cannot be ap-
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plied retroactively to attach new legal consequences to events completed 

before their enactment” (id.), the Tribe cites United States v. Santee 

Sioux Tribe of Neb., 324 F.3d 607, 615 n.4 (8th Cir. 2003). Yet the cited 

footnote actually indicates that the amended regulations applied with-

out creating a retroactivity problem because “the current regulations 

merely clarif[ied] the relevant terms.” Id. Similarly here, the Part 292 

regulations clarify relevant terms in the statutory text.  

The Tribe also cites United States v. Gutierrez, 443 F. App’x 898, 

905-08 (5th Cir. 2011) and Click-To-Call Technologies, LP v. Ingenio, 

Inc., 899 F.3d 1321, 1341 (Fed. Cir. 2018), to support its asserted abso-

lute rule against retroactivity. Both of these cases support only a pre-

sumption against retroactivity.  

Gutierrez is a criminal law case in which the federal government 

argued in favor of retroactive application of regulations. The Gutierrez 

court carefully distinguished between procedural and substantive regu-

lations, noting that procedural regulations normally apply on remand 

but would be found to “have an impermissible retroactive effect where 

their application ‘would impair rights a party possessed when he acted, 

increase a party’s liability for past conduct, or impose new duties with 

respect to transactions already completed.’” 443 F. App’x at 905-06. This 

case does not support a blanket rule against retroactive application.  

Similarly, Click-To-Call Technologies, explicitly considers (without 

deciding) whether a Brand X override of the existing regulation to be 
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made after the decision being issued could be implemented by the agen-

cy if the Court remanded. The Court, after noting that under Brand X, 

courts will defer to an intervening change of regulation, states, “[i]t is 

conceivable that the Director might promulgate a new regulation during 

remand—though the Director has not even taken a position on this is-

sue, much less suggested that a regulation is on the horizon, and there 

would be a question about retroactive application of any such changed 

regulation.” Click-To-Call Techs., 899 F.3d at 1341. Thus, the court was 

willing to speculate that the agency might change a regulation in re-

sponse to the remand in that case, and did not predetermine whether in 

that situation the changed regulation could not apply because of the 

presumption against retroactive application. Thus, this case supports 

Appellants’ position.  

The Carter Lake Parcel Fails the Criteria Laid Out in 25 VI.
C.F.R. § 292.12 As Well As § 292.11(a).  

Federal Appellees argue that if this Court were to find the Part 

292 regulations apply, the regulation that should apply is § 292.12’s 

language codifying (with changes) the common law restored-land factor 

test. They justify this in part by suggesting that § 292.11(a) must be in-

valid (see Part III, supra), but also with reference to the NIGC’s 2017 

decision. Federal Appellees note the NIGC decision analyzed the grand-

father clause to determine whether the common law test of § 292.12 ap-

plied, disregarding § 292.11(a). (Red Br. 43 (citing App. 42-43).) Federal 
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Appellees are correct about the NIGC decision (see App. 42), but the 

NIGC decision misrepresented the States’ arguments. The States ar-

gued that § 292.11(a) applied. (Filed Administrative R. 78-82, ECF No. 

18-3 (explaining applicability of § 292.11(a), including under Brand X); 

Filed Administrative R. 12 n.6, ECF No. 18-4 (“Our analysis here as-

sumes—solely for the purposes of this submission—that the NIGC will 

not apply the 2008 Final Rule to this remand proceeding. If the Final 

Rule were applied, the Carter Lake parcel could not qualify as restored 

lands under 25 C.F.R. § 292.11(a)(1). . . . The Tribe presumably would 

contend that Section 292.11(a)(1) does not apply and would therefore be 

required to make the showing set forth in Section 292.12. We expressly 

reserve, and do not waive, the right to challenge any determination con-

cerning Section 292.12 or any other provision of the Final Rule.”).)6 The 

NIGC and the Federal Appellees, by ignoring the § 292.11(a) regulation, 

are engaging in decision making that is “arbitrary and capricious” un-

der the APA. To the extent that this Court finds that the PRA is ambig-

uous, this Court should consider the § 292.11(a) regulation as persua-

sive, if not binding, authority.  

Federal Appellees are not content to ignore § 292.11(a)(1); they go 

so far as to allege “it actually would have been more ‘convenient’ for 

6 The cited pages from the Filed Administrative Record were not 
included in Appellants’ Appendix, but are included in the district court’s 
docket at the identified ECF numbers and pages.    
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NIGC to conclude that § 292.12 does apply to the Carter Lake parcel, 

and then to decide that § 292.12 renders the 2002 agreement and Cor-

rected Notice irrelevant in the restored lands analysis.” (Red Br. 48.) 

The implication is that § 292.12 would have supported a conclusion that 

the Carter Lake Parcel could be restored land.  

To the extent the PRA is not dispositive and the Court concludes 

the regulation applies, a remand is necessary because additional factors 

must be considered that were not considered by the agency on this rec-

ord. Indeed, contrary to Federal Appellees’ speculation, § 292.12 would 

not have been more favorable to the Tribe’s position than the common 

law test. Based on publicly available information, § 292.12 does not 

support a restored-land finding for the Carter Lake Parcel.  

Like the common law test, § 292.12 also calls for considering three 

factors to determine whether a piece of land is “restored land” and qual-

ifies for gaming under this IGRA exception: (i) “modern connections to 

the land,” (ii) “historical connection[s] to the land,” and (iii) “a temporal 

connection between the date of the acquisition of the land and the date 

of the tribe’s restoration.” Butte Cty. v. Chaudhuri, 887 F.3d 501, 508 

(D.C. Cir. 2018). The regulations further detail what “modern connec-

tions to the land” mean: 

(1) The land is within reasonable commuting distance of the 
tribe’s existing reservation; 

(2) If the tribe has no reservation, the land is near where a 
significant number of tribal members reside; 
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(3) The land is within a 25-mile radius of the tribe’s head-
quarters or other tribal governmental facilities that have ex-
isted at that location for at least 2 years at the time of the 
application for land-into-trust; or 

(4) Other factors demonstrate the tribe’s current connection 
to the land. 

25 C.F.R. § 292.12(a). None of these factors are met by examining the 

connections between the Carter Lake Parcel and the Tribe. First, the 

Tribe has no existing reservation,7 and to the extent the lands provided 

under the PRA are deemed reservation lands for purposes of the regula-

tions, they are over 100 miles away from Carter Lake. The Tribe’s 

headquarters are located in Niobrara, Nebraska, which is nearly 200 

miles away from the casino site in Carter Lake. Second, the Tribe’s 

website reports a tribal enrollment of 4,185 members spread out among 

all fifty states, with 1,572 in Nebraska and 311 in Iowa. See Ponca Tribe 

Member Demographics, PoncaTribe-ne.org (Aug. 15, 2018), 

https://bit.ly/37CfvWa. This does not demonstrate a significant popula-

tion near Carter Lake, Iowa.  

The Ponca Tribe does have a health and wellness center and ad-

ministrative building in the greater Omaha, Nebraska, area. Although 

these locations are within 25 miles from the casino site, 25 C.F.R.  

§ 292.12(a)(3) requires that the facilities have existed at their current 

location “for at least 2 years at the time of the application for land-into-

7 Section 4(e) of the PRA provides “Reservation status shall not be 
granted any land acquired by or for the Tribe.” 
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trust.” The Tribe applied to have the Carter Lake Parcel taken into 

trust in 2000 and there is no evidence suggesting that these facilities 

were in their current locations two years prior to that application. Ap-

pellants are aware of no other factors demonstrating the Tribe’s current 

connection to the land, other than the gaming facility that the Tribe 

constructed and opened in 2018. Therefore, Federal Appellees’ argu-

ment that the NIGC would be able to justify a restored-lands opinion if 

§ 292.12 were found to apply does not survive scrutiny. 

In summary, the best interpretation of the PRA is also the inter-

pretation that is consistent with the 25 C.F.R. § 292.11(a) regulation. 

The PRA, as confirmed by the regulation, requires this Court to reverse 

the district court and agency decision. To the extent this Court is not 

able to determine the meaning of the PRA without reference to an agen-

cy interpretation, the agency must explain why it is interpreting this 

statute in derogation of the § 292.11(a) regulation.

CONCLUSION 

For all of these reasons, this Court should reverse the district 

court and remand with instructions to reverse and vacate the NIGC’s 

decision, and grant other relief requested by Appellants. The PRA does 

not allow land outside of Knox and Boyd Counties to be restored lands 

under IGRA.  
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