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STATEMENT OF INTEREST

The Ponca Tribe of Nebraska (“Tribe”) is a federally recognized Indian tribe 

with land in Iowa and Nebraska held in trust for its benefit by the United States. 

This appeal challenges the validity of the National Indian Gaming Commission’s 

approval, pursuant to the Indian Gaming Regulatory Act, 25 U.S.C. §§ 2701 - 2721, 

of a tribal ordinance authorizing gaming on Ponca trust land in Carter Lake, Iowa. 

This appeal directly implicates the Tribe’s ability to exercise rights in its land that 

were specifically preserved under the Ponca Restoration Act, Pub. L. No. 101-484, 

104 Stat. 1167 (1990), and its ability to provide for the needs of its members. The 

Ponca tribal council has authorized the filing, with the Court’s permission, of this 

brief. Pursuant to F.R.A.P. 29(a), both appellants and appellee have consented to the 

Tribe’s participation as amicus curiae.

No party’s counsel authored this brief in whole or part; no party or party’s 

counsel contributed money that was intended to fund preparing or submitting the 

brief; and no person other than the Tribe, its members, or its counsel contributed 

money that was intended to fund preparing or submitting the brief.

STATEMENT OF THE ISSUES

1. Does the Ponca Restoration Act (“PRA”) preclude the Ponca trust land in 

Carter Lake, Iowa from eligibility for gaming under the Indian Gaming Regulatory 

Act (“IGRA”), 25 U.S.C. § 2719?

1
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Most Apposite Authority:

• PRA, Pub. L. No. 101-484, 104 Stat. 1167 (1990);

• IGRA, 25 U.S.C. § 2719;

• City of Roseville v. Norton, 348 F.3d 1020 (D.C. Cir. 2003);

• Confederated Tribes of Coos, Lower Umpqua & Siuslaw Indians v Babbitt, 

116 F.Supp.2d 155 (D.D.C. 2000).

2. Are the Department of the Interior’s 2008 regulations regarding the 

determination of “restored lands” under IGRA applicable to this case?

Most Apposite Authority:

• 25 C.F.R. § 292.26;

• Kisor v. Wilkie, 139 S.Ct. 2400 (2019);

• US. v. Santee Sioux Tribe of Nebraska, 324 F.3d 607 (8th Cir. 2003);

• U.S. v. Gutierrez, 443 F. App’x 898 (5th Cir. 2011).

STATEMENT OF THE CASE

A. Statutory Framework

1. Indian Gaming Regulatory Act

In 1988, Congress enacted IGRA, 25 U.S.C. §§ 2701-2721, to “promote tribal 

economic development, tribal self-sufficiency, and strong tribal government.” 25 

U.S.C. § 2701(4); see 25 U.S.C. § 2702(1). Under IGRA, “Indian tribes have the 

exclusive right to regulate gaming activity on Indian lands if the gaming activity is

2
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not specifically prohibited by Federal law” and the State “does not, as a matter of 

criminal law and public policy, prohibit such gaming activity.” 25 U.S.C. § 2701(5). 

IGRA provides that gaming is generally prohibited on Indian lands taken into trust 

after October 17, 1988. 25 U.S.C. § 2719(a). As relevant here, IGRA expressly 

exempts from that bar “Indian lands” that “are taken into trust as part of * * * the 

restoration of lands for an Indian tribe that is restored to Federal recognition.” 25 

U.S.C. §§ 2703(4), 2719(b)(l)(B)(iii).

2. Ponca Restoration Act

In 1990, Congress enacted the PRA, Pub. L. No. 101-484, 104 Stat. 1167

(1990) (formerly codified at 25 U.S.C. §§ 983-983h), which restored the Tribe to

federal recognition. Two different sections of the PRA relate to taking lands into

trust for the Tribe. Section 4(c) of the Act provides that:

The Secretary shall accept not more than 1,500 acres of any real 
property located in Knox or Boyd Counties, Nebraska, that is 
transferred to the Secretary for the benefit of the Tribe. Such real 
property shall be accepted by the Secretary ... in trust for the benefit of 
the Tribe .... The Secretary may accept any additional acreage in Knox 
or Boyd Counties pursuant to his authority under the [Indian 
Reorganization Act].

104 Stat. at 1167. Additionally, section 3 of the Act provides that “[a]ll Federal laws 

of general application to Indians and Indian tribes (including ... the Indian 

Reorganization Act) shall apply with respect to the Tribe and to the members.” Id. 

In turn, the Indian Reorganization Act (“IRA”) broadly authorizes the Secretary, in

3
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his discretion, to acquire and take into trust any lands within or without existing 

reservations for the purpose of providing land for Indians. 25 U.S.C. § 5108.

The PRA provides that reservation status shall not be granted to any land 

acquired by or for the Tribe, § 4(e), 104 Stat. at 1168, but further provides that 

members of the Tribe residing in Knox, Boyd, Madison, Douglas, or Lancaster 

Counties of Nebraska or Charles Mix County of South Dakota shall be deemed to 

be residing on or near a reservation for receipt of federal services. Id. § 5. In 1996, 

Congress amended the PRA to expand this Tribal “service area” to include additional 

counties in Nebraska and Iowa, including Pottawattamie County, Iowa, where Carter 

Lake is located. Pub. L. No. 104-109, § 12, 110 Stat. 763, 765 (1996).

B. Factual And Procedural Background

In September 1999 the Tribe purchased 4.8 acres of land in Carter Lake, Iowa.

Three years later, in September 2002, the Department of the Interior (“DOI”) placed 

this parcel into trust over the objections of the State of Iowa, which expressed 

concern that the Tribe might seek to conduct gaming on the parcel. In 2007 the Tribe 

sought approval from the National Indian Gaming Commission (“NIGC”) to conduct 

gaming on the Carter Lake parcel, asserting that it qualifies as “restored lands” under 

the IGRA. The NIGC decided that the parcel is “restored lands” and approved 

gaming there in December 2007. The States of Iowa and Nebraska (“States”) and 

the City of Council Bluffs (“City”) sought judicial review of the NIGC decision and,

4
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in 2010, this Court ruled that the matter should be remanded to the NIGC to address 

several issues. Nebraska ex rel. Bruning v. U.S. Dep’t of the Interior, 625 F.3d 501 

(8th Cir. 2010).

This Court instructed that the NIGC should consider: (1) whether there is a 

valid 2002 agreement between the Tribe and State of Iowa that estops the Tribe from 

raising the “restored lands” exception; and (2) if not, whether the Carter Lake parcel 

is eligible for gaming as “restored lands” under IGRA. See 625 F.3d at 512. In 

considering the second issue, a determination was to be made by the NIGC and 

Department of the Interior (“DOI”) whether the PRA limits the Tribe’s “restored 

lands” to Knox and Boyd Counties in Nebraska. Id. at 513.

After a lengthy remand process, the NIGC issued an amended decision in 

November 2017 which addressed these issues and again found that the Carter Lake 

parcel constitutes “restored lands” on which gaming may be conducted. The States 

and the City again challenged the NIGC’s decision. They made four arguments to 

the district court: (1) the Tribe is estopped from invoking the “restored lands” 

provision by an alleged 2002 agreement between the Tribe’s former outside attorney 

and an Iowa Assistant Attorney General; (2) the plain language of the PRA precludes 

the Carter Lake parcel from being “restored lands;” (3) the NIGC erred by not 

applying regulations promulgated in 2008 to decide whether the Carter Lake parcel 

is “restored lands;” and (4) the NIGC erred in assessing the facts of this case and

5
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concluding that the Carter Lake parcel qualifies as “restored lands” under the three- 

factor test that applied before the 2008 regulations were promulgated.

The district court rejected the first three arguments. It upheld the NIGC’s 

conclusion that the State of Iowa suffered no detrimental reliance on the 2002 

agreement and so the Tribe was not estopped from asserting that the Carter Lake 

parcel qualified as “restored lands.” (App. 321). Second, the district court found 

that the plain language of the PRA does not address “restored lands” (App. 325); the 

NIGC’s interpretation of the PRA not to limit “restored lands” “is entirely 

reasonable” (App. 326); and the NIGC correctly disregarded the 2008 regulations 

(which implement IGRA) when interpreting the PRA. (App. 327). Third, the court 

found no error in the NIGC’s conclusion that the 2008 regulations are inapplicable 

to deciding the “restored lands” issue in this case. (App. 332).

The district court did find one omission in the NIGC’s analysis. Although the 

NIGC had considered the validity of the alleged 2002 agreement and had concluded 

that it did not estop the Tribe, the NIGC had not separately considered the agreement 

in applying the three-factor test for “restored lands.” (App. 335). Accordingly, the 

district court remanded the matter to the NIGC for reconsideration of its “restored 

lands” analysis. (App. 336). It did not, however, vacate the NIGC’s 2017 decision.

The States and the City then filed two motions with the district court: (1) a 

motion to amend the judgment so as to vacate the 2017 NIGC decision pending the

6
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completion of the remand proceedings; and (2) a motion to certify the court’s ruling 

on the PRA for interlocutory appeal pursuant to 28 U.S.C. § 1292(b). Before the 

district court ruled on those motions, the NIGC completed its proceedings on remand 

and reaffirmed its 2017 decision that the Carter Lake parcel constitutes “restored 

lands.” On August 12, 2019, the district court denied the motion to amend the 

judgment. (App. 364). It also denied the motion to certify its decision for an 

interlocutory appeal, but noted that the decision was an appealable final order under 

Sisseton-Wahpeton Oyate of Lake Traverse Reservation v. U.S. Corps of Eng ’rs, 888 

F.3d 906, 920 (8th Cir. 2018). (App. 365-67).

The States and the City proceeded to file this appeal. (Br. 2). They challenge 

the district court’s rulings upholding (1) the NIGC’s interpretation of the PRA, and 

(2) the NIGC’s conclusion that the 2008 regulations are inapplicable to this case. 

(Br. 26). However, they do not appeal the district court’s ruling that the Tribe is not 

estopped by the alleged 2002 agreement from seeking “restored lands” status for the 

parcel. (Id.).1 They also do not challenge the district court’s limited remand to the 

NIGC, or the agency’s subsequent decision reaffirming that the Carter Lake parcel 

constitutes “restored lands” under the common law three-factor test.

1 The omission of this issue waives it because “any issue that could have been but 
was not raised on appeal is waived.” U.S. v. Castellanos, 608 F.3d 1010, 1017 (8th 
Cir. 2010) (quoting U.S. v. Husband, 312 F.3d 247, 250 (7th Cir. 2002)).

7
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Thus, much of the factual background of this case, which this Court carefully 

recounted in its 2010 decision, see 625 F.3d at 503-08, is irrelevant to the issues 

presented on this appeal. In particular, the events relating to the alleged 2002 

agreement between the Tribe and State of Iowa have absolutely no bearing on the 

issues now before the Court.

ARGUMENT

I. The Ponca Restoration Act Does Not Address The Issue Of “Restored
Lands”

A. The agency’s interpretation of the PRA

The issue whether the PRA limits the Tribe’s “restored lands” to Knox and 

Boyd Counties in Nebraska was referred by the NIGC to the DOI when the matter 

was remanded following this Court’s 2010 decision. The DOI Solicitor issued an 

opinion that the PRA imposes no such limitation, and so land outside those two 

counties can qualify as “restored lands” under IGRA. (App. 54-69).

The Solicitor found that “[t]he PRA clearly provides two different provisions 

for trust acquisitions—the mandatory trust acquisition authority for Knox and Boyd 

Counties, plus the general discretionary trust acquisition authority provided by the 

PRA’s cross-reference to the IRA.” (App. 63). She noted that “[n]othing in the 

plain language of the IRA ... precludes [land outside of the two counties] from 

qualifying as restored land under IGRA.” (App. 62). She contrasted the PRA with

8
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other tribal restoration acts which do establish explicit geographical limits on trust 

lands, or which explicitly limit the authority of the tribe to game on its trust lands. 

(App. 63-64). The Solicitor observed that the legislative history shows that the 

PRA’s designation of Knox and Boyd Counties for trust acquisitions came about at 

DOFs suggestion due to its concern that the original bill would have required the 

Secretary to acquire into trust any land the Tribe offered anywhere in the United 

States. Thus, the statute’s intent was to delineate between mandatory and 

discretionary acquisitions, not to address which lands taken into trust may be 

considered restored under IGRA. (App. 65). Finally, since the PRA is silent about 

“restored lands,” the Solicitor noted several factors that weigh in favor of 

interpreting it to permit “restored lands” outside the two counties: (1) the Indian 

canon of construction; (2) the fact that Carter Lake is within the Tribe’s service area 

and is part of its economic development plan; and (3) Congress’s intent to provide 

restitution to tribes in restoring their federal recognition. (App. 66-69).

B. The district court’s analysis of the agency’s interpretation

The district court reviewed the DOFs construction of the PRA by applying 

the two-step framework of Chevron, U.S.A., Inc. v. Nat’l Res. Def. Council, 467 U.S. 

837 (1984). First, it analyzed whether Congress had directly spoken to the precise 

question at issue. The court noted that the PRA makes no reference to “restored 

lands” and makes only indirect reference to IGRA when it provides that “[a]ll

9
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Federal laws of general application to Indians and Indian tribes ... shall apply with 

respect to the Tribe.” (App. 323, citing § 3 of the PRA). The court noted that IGRA, 

itself, does not further define or establish a test for “restored lands.” {Id.).

The district court reviewed the legislative history of the PRA and found that 

Congress did not intend to limit the Secretary’s ability to acquire additional lands, 

beyond the two counties, in trust for the Tribe. The only explicit limit the PRA 

places on lands taken into trust is that they shall not be granted reservation status. 

The court found it unlikely that Congress would have intended to place any 

additional limitations on Ponca trust lands without expressly stating them, especially 

when Congress had placed explicit limits on trust acquisitions or gaming in certain 

previous tribal restoration acts. (App. 323-24). The court concluded that 

“Congress’s clear intent was to encroach only minimally on the Secretary’s 

discretion” and “Congress was content to let the Secretary deal with the issue of 

restored lands if it ever arose.” (App. 324). It found that the plain language of the 

PRA does not show a clear intent to limit restored lands to Knox and Boyd Counties. 

{Id.).

Accordingly, the district court proceeded to the second step of Chevron and 

analyzed whether the agency’s interpretation of the PRA was reasonable. The court 

found that “the NIGC’s interpretation [adopting the Solicitor’s opinion] is entirely 

reasonable.” (Add. 326). The court noted that the opinion “considered numerous

10
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factors that are well-established tools of statutory construction, including: (1) the 

text of the PRA; (2) its legislative history; (3) the purposes of the statute; (4) the 

interaction between section 4(c) and other provisions of the Act; and (5) relevant 

language, for the purpose of comparison, in similar statutes.” (App. 327).

C. Appellants’ challenge to the agency’s interpretation fails

1. The PRA’splain language does not address “restored lands”

The States and the City contend that the district court’s Chevron analysis was 

faulty and that “[this] Court should not proceed beyond Chevron step one to reject 

the agency’s interpretation.” (Br. 27). They argue that the plain language of the 

PRA “read together with” the IGRA limits “restored lands” to Knox and Boyd 

Counties. They contend that, because “the PRA titles [section 4] prioritizing 

acquisition of Knox and Boyd County trust land as ‘Restoration of rights,”’ the 

“logical implication of this title and the special status given to Knox and Boyd 

County lands is that these are the lands Congress intends to designate as ‘restored 

lands’ under IGRA.” (Br. 35).

This argument does not withstand even brief scrutiny. The test at Chevron 

step one is whether Congress has “directly spoken to the precise question at issue.” 

467 U.S. at 842. The PRA nowhere speaks of “restored lands” or “restoration of 

lands,” nor does it specifically mention either IGRA or gaming. The text of the PRA 

simply does not address the “restored lands” issue. The States and the City are

11
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forced to argue that the PRA limits “restored lands” by “implication” when it is read 

“together with” IGRA. This is not a “plain language” argument.

Their argument is unpersuasive because it “require[s] [the court] to assume 

that Congress chose a surprisingly indirect route to convey an important and easily 

expressed message concerning the Act's effect.” Landgraf v. USI Film Products, 

511 U.S. 244, 262 (1994). In addition, it contravenes the “deeply rooted” principle 

that “[statutes are to be construed liberally in favor of the Indians, with ambiguous 

provisions interpreted to their benefit.” County of Yakima v. Confed. Tribes and 

Bands of the Yakima Indian Nation, 502 U.S. 251, 269 (1992).

Furthermore, the premise for their argument collapses because there is no 

reason to infer that, by entitling section 4 of the PRA as “Restoration of Rights,” 

Congress meant to address “restored lands” under IGRA.2 Congress enacted tribal 

“restoration” acts long before IGRA became law. See, e.g., The Menominee 

Restoration Act, Pub. L. No. 93-197 (1973). Some of these previous tribal 

restoration acts included sections entitled “Restoration of Rights.” See Coos, Lower 

Umpqua and Siuslaw Restoration Act, Pub. L. No. 98-481, § 3(b), 98 Stat. 2250 

(1984) (entitled “Restoration of Rights and Privileges”). And section 4 of the PRA

2 “Headings are usually given little weight in construing a statute.” Reed v. 
Sturdivant, \16 F.3d 1051, 1053 n. 4 (8th Cir. 1999). They “will be looked to only 
when the statutory language has an ambiguous word or phrase.” U.S. v. Lewis, 519 
F.3d 822, 825 (8th Cir. 2008).

12
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was entitled “Restoration of Rights” before the act was amended to impose any 

geographical limit on the lands that were required to be taken into trust for the Tribe. 

See S. 1747, 101st Cong (as introduced in the Senate, Oct 11, 1989). Thus, this 

section heading does not logically imply (or even hint or suggest) that the PRA 

addressed and limited “restored lands” under IGRA.

The States and the City also cite Judge Kommann’s dissent from this Court’s 

2010 decision, which asserted that “[t]he statute is clear” that “[l]and taken into trust 

pursuant to the Ponca Tribe’s restoration, and upon which gaming is authorized, can 

only be trust lands in Knox or Boyd Counties in Nebraska.” Nebraska ex rel. 

Bruning, 625 F.3d at 515. But Judge Kommann did not explain how this limitation 

clearly appears in the language of the PRA. And the States and the City fail to do 

so, either, because they cannot.

2. The agency’s interpretation of the PRA is reasonable 

The States and the City have not shown, and cannot show, that the agency’s

interpretation of the PRA is unreasonable under the second step of Chevron. To the 

contrary, the agency’s interpretation accords with the relevant case law.

Two federal courts previously rejected the argument that a tribal restoration 

act like the PRA implicitly restricts “restored lands” under IGRA. In Confederated 

Tribes of Coos, Lower Umpqua & Siuslaw Indians v. Babbitt, 116 F.Supp.2d 155 

(D.D.C. 2000) ^Confederated Tribes'”), the restoration act stated that “the Secretary

13
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shall accept the following lands in trust for the tribe as a reservation” and listed two 

parcels of land in Coos County, Oregon, and one parcel in Curry County, Oregon. 

The DOI took the position that a different parcel could not be “restored lands” under 

IGRA. Id. at 158. It asserted that a “restoration of lands” must be contemporaneous 

with the restoration of federal recognition, or in some other way connected to the 

Congressional act of restoration. The court rejected this construction and concluded 

that after-acquired land could qualify as “restored” if it was sufficiently linked by 

the factual circumstances of the acquisition, the location of the acquisition, or the 

temporal relationship of the acquisition to the restoration. Id. at 163-64.

Upon remand, the DOI concluded that the parcel at issue had a historical, 

geographical and temporal connection to the Confederated Tribes, and so constituted 

“restored lands” eligible for gaming. The State of Oregon then filed suit in another 

federal court challenging the agency’s determination. The court ruled that, “if a 

particular parcel of trust land is not identified in a restoration act, the task falls to the 

Secretary to determine whether such land is restored.” Oregon v. Norton, 271 

F.Supp.2d 1270, 1278 (D. Or. 2003). The court concluded that “the Secretary’s 

interpretation [that the parcel is “restored land”] is a permissible and reasonable 

construction of the statute.” Id. at 1280.

The D.C. Circuit was the first federal appellate court to address the IGRA 

“restored lands” provision. See City of Roseville v. Norton, 348 F.3d 1020 (D.C.
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Cir. 2003). Although it did not decide whether land obtained other than through a 

tribe’s restoration act can be “restored lands” under IGRA, it noted with approval 

the decisions in Confederated Tribes and Oregon v. Norton. See id. at 1025-26. And 

it made two points of direct relevance here. First, it opined that “the term 

‘restoration’ can ... readily be construed to include lands acquired pursuant to the 

restoration statute ... from within the restored tribe’s service area designated in the 

[restoration statute].” Id. at 1026. Second, it concluded that the “restoration of 

lands” provision must be read broadly. “IGRA is designed to promote the economic 

viability of Indian Tribes, and [the restoration act] focuses on ensuring the same for 

the Auburn Tribe. In this context, the Indian canon requires the court to resolve any 

doubt in favor of the tribe.” Id. at 1032.

This Court surveyed the relevant law in its 2010 decision and observed that 

“[previous cases have rejected the argument that § 2719 requires that ‘Congress 

have taken action to restore the land.’” Nebraska ex rel. Bruning, 625 F.3d at 510. 

“Instead, these courts have articulated a three-factor test to determine whether a 

parcel was taken into trust as part of the restoration of land to a tribe; under this test, 

‘land that could be considered part of such restoration might appropriately be limited 

by the factual circumstances of the acquisition, the location of the acquisition, or the 

temporal relationship of the acquisition to the tribal restoration.’” Id. (citing, inter 

alia. Confederated Tribes).
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The agency followed this line of decisions in concluding that the PRA does 

not prevent the Carter Lake parcel from qualifying as “restored lands” under IGRA; 

the Solicitor cited Oregon v. Norton and noted that its “reasoning equally applies to 

the PRA.” (App. 62). It was plainly reasonable for the agency to construe the PRA 

in this manner. Indeed, a contrary construction would have flown in the face of the 

applicable case law.

The various attacks on the agency’s interpretation of the PRA made by the 

States and the City are all futile. For example, they downplay the significance of 

Pottawattamie County being a part of the Tribe’s “service area” because it was not 

originally included when the PRA was enacted. But the appropriate focus is on the 

terms of the restoration statute at the time the land acquisition was made. See Grand 

Traverse Band of Ottawa and Chippewa Indians v. U.S. Att’y for W. Dist. of Mich., 

198 F.Supp.2d 920,936 (W.D. Mich. 2002) (“at the time of its acquisition, the parcel 

was intended to be part of a restoration of tribal lands”). The PRA had been amended 

to add Pottawattamie County to the Tribe’s “service area” before the Carter Lake 

parcel was acquired, and so the acquisition is “readily construed” as a restoration of 

land under the IGRA. City of Roseville v. Norton, 348 F.3d at 1026.

Likewise, the States and the City contend that an examination of other tribal 

restoration statutes sheds no light on the PRA, but their discussion of these other acts 

is selective and unpersuasive. The DOI Solicitor compared IGRA to six other tribal
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restoration acts which contain explicit gaming restrictions, two of which were 

enacted before IGRA and the PRA, and four of which were enacted afterwards. 

(App. 63-64). She noted that, “when drafting the PRA, Congress was aware of these 

prior limiting acts, but chose not to use such language.” (App. 64). And, in contrast 

to the four post-IGRA restoration statutes that explicitly limit gaming, “[n]o such 

statement about gaming appears in the plain language of the PRA.” {Id.). In fact, 

“the PRA mentions neither IGRA nor gaming.” {Id.). These comparisons strongly 

support the Solicitor’s construction of the PRA. Congress’s “use of explicit 

language in other statutes cautions against inferring a limitation in [the PRA]. These 

statutes confirm that Congress knows how to [impose a limitation] when it so 

desires.” Marx v. General Revenue Corp., 568 U.S. 371, 384 (2013).

In summary, the agency’s interpretation of the PRA is “entirely reasonable,” 

as the district court concluded. There is no basis for this Court to overturn that 

interpretation.

II. The 2008 IGRA Regulations On Restored Lands Are Inapplicable Here

IGRA “creates an exception for restored lands, without attempting to define 

the term or dictate how it should be administered.” Rancheria v. Jewell, 116 F.3d 

706,712 (9th Cir. 2015). “Before 2008, the Secretary assessed whether lands qualify 

as ‘restored lands’ by considering three factors ... namely, (i) ‘the factual 

circumstances of the acquisition,’ (ii) ‘the location of the acquisition,’ and (iii) ‘the
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temporal relationship of the acquisition to the tribal restoration.’” Butte County, 

California v. Chaudhuri, 887 F.3d 501, 507 (D.C. Cir. 2018).

On August 25, 2008, the DOI implemented new regulations at 25 C.F.R. Part 

292 which superseded this common law test and instituted a rule that, where a 

restoration act requires or authorizes the Secretary to take land into trust within a 

specific geographic area, only lands within that area can qualify as “restored lands.” 

25 C.F.R. § 292.11.3 These regulations include a grandfather provision which 

specifies that they do not apply to (1) final agency decisions made before their 

enactment, or (2) cases where, before their effective date, the DOI or NIGC had 

issued a written opinion regarding whether a parcel was “restored lands” (although 

the DOI or the NIGC “retains full discretion to qualify, withdraw or modify such 

opinions”). 25 C.F.R. § 292.26.

A. The NIGC’s interpretation of the regulations

The NIGC found that both of these grandfather exclusions apply to this case 

and made the 2008 regulations inapplicable to the proceedings on remand. The first 

exclusion applies because the agency’s original “restored lands” decision had been 

made in December 2007, before the new regulations were promulgated. While that 

decision was subsequently remanded for reconsideration, it was not reversed. (App.

3 No court has yet decided whether this regulatory limitation on “restored lands” is 
valid.
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42). The second exclusion also applies because the NIGC General Counsel issued a 

written opinion regarding the Carter Lake parcel in October 2007. Although he 

opined that the parcel does not qualify as “restored lands,” his opinion renders the 

2008 regulations inapplicable and the NIGC retains ‘“full discretion to qualify, 

withdraw or modify such opinion[].’” (App. 43).

B. The district court’s analysis of the agency’s interpretation

The district court ruled that the NIGC had not violated the Administrative 

Procedure Act in construing its grandfather regulation. It found that “the plain 

language of the regulation, § 292.26 does not address how the Part 292 Regulations 

should apply when a final agency decision, issued before the effective date of the 

regulations, is remanded back to the Commission for further consideration.” (App. 

330). Nonetheless, the NIGC’s decision that the regulations should not be applied 

“when reconsidering a final agency decision issued before their effective date is 

consistent with the broad aims of the grandfather provision.” (App. 331). The court 

concluded that the agency’s interpretation of the first exclusion was not clearly 

erroneous or inconsistent with the regulation.

The court likewise upheld NIGC’s decision that the second exclusion applies, 

as well. It accepted the NIGC’s view that the issuance of the General Counsel’s 

opinion triggered this exclusion regardless of the substance of the opinion. This
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construction was “consistent with the text and aims of the grandfather provision, not 

otherwise inconsistent with § 292.26, and not clearly erroneous.” (App. 332).

C. Appellants’ challenges to the agency’s interpretation fail 

Grandfather provisions protect the interests of parties who have acted in 

reliance on the former regulatory regime. See Sercl v. U.S., 684 F.2d 597, 599 (8th 

Cir. 1982). Accordingly, 25 C.F.R. § 292.26 identifies two classes of cases where 

the determination of “restored lands” had advanced so far under the previous 

common law regime that the new Part 292 regulations would not be applied. One 

class is cases that had already resulted in a “final agency decision” and the other 

class is cases that had already resulted in a “written opinion.”

The States and the City argue that the NIGC applied the grandfather clause 

incorrectly in this case because (1) the 2007 decision was remanded and so cannot 

be final, and (2) the “written opinion” exception only “makes sense if it grandfathers 

agency action that is supported by a pre-2008 legal opinion.” (Br. at 40; emphasis 

in the original). Neither contention is persuasive, especially given the deference to 

which the agency is entitled in interpreting its own regulation.

The Supreme Court recently reiterated that “we presume that Congress 

intended for courts to defer to agencies when they interpret their own ambiguous 

rules.” Kisor v. Wilkie, 139 S.Ct. 2400, 2414 (2019). This deference “gives an 

agency significant leeway to say what its own rules mean.” Id. at 2418. To receive
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deference, the interpretation “must be one actually made by the agency,” id. at 2416; 

“must in some way implicate [the agency’s] substantive expertise,” id. at 2417; and 

must not “create[] unfair surprise or upset[] reliance interests.” Id. at 2421. All of 

these conditions are satisfied here.4

An agency’s interpretation is entitled to deference if it “fall[s] within the 

bounds of reasonable interpretation.” Id. at 2416 (internal quotation marks and 

citation omitted). A court will defer to the agency's interpretation “unless that 

interpretation is plainly erroneous or inconsistent with the regulation.” Decker v. Nw. 

Envtl. Def. Ctr., 568 U.S. 597, 613 (2013) (citation omitted). The agency's 

interpretation “need not be the only possible reading of a regulation—or even the 

best one—to prevail.” Id.

The NIGC did not exceed the “bounds of reasonable interpretation” in 

construing its 2007 decision as a “final agency decision” within the meaning of § 

292.26, even though that decision was subsequently appealed and remanded. Under 

well-established principles of administrative law, the 2007 decision constituted 

“final agency action.” SeeHawkes Co., Inc. v. U.S. Army Corps ofEng’rs, 782 F.3d 

994, 999 (8th Cir. 2015). It remained such even though it was appealed. This

4 In contrast, the interpretation urged by the States and the City would not be entitled 
to judicial deference because it would create unfair surprise and upset the reliance 
interests of the Tribe.
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accords with the usage of “final” in connection with judicial rulings. “Traditionally, 

a ‘final judgment’ is one that is final and appealable.” Melkonyan v. Sullivan, 501 

U.S. 89, 95 (1991). “Once an order, judgment, or decree is final, it may be appealed 

on the merits.” Black’s Law Dictionary, “Final” (11th ed. 2019) (emphasis added). 

Thus the 2007 NIGC decision is properly construed as a “final agency decision.”5

Furthermore, as the NIGC noted, the 2007 decision was not reversed but was 

instead remanded for reconsideration of several limited issues. The agency analyzed 

those issues on remand and then issued an amendment to the 2007 “Final Decision 

and Order.” (App. 11).

The NIGC also properly found the “written opinion” exclusion to be 

applicable here because the General Counsel issued an opinion regarding the Carter 

Lake parcel in October 2007. The States and the City offer no support for their 

argument that this exclusion should only apply if the pre-2008 opinion finds that a 

parcel constitutes “restored lands.” No such limitation appears in the text of the 

regulation; in fact, the text provides that the NIGC is not bound by the pre-2008 

written opinion in making its ultimate determination.6

5 “[T]he word ‘final’ can have different meanings in different contexts.” U.S. v. 
Allen, 566 F.2d 1193, 1195 (3d Cir. 1977).
6 Further, the NIGC’s final decision in December 2007 that the Carter Lake parcel 
qualifies as “restored lands” also constitutes “a written opinion” which would trigger 
this exclusion.
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Moreover, regulations cannot be applied retroactively to attach new legal 

consequences to events completed before their enactment. See U.S. v. Santee Sioux 

Tribe of Nebraska, 324 F.3d 607, 615 n. 4 (8th Cir. 2003). Thus, an agency cannot 

apply new regulations to a matter that is remanded from the courts if the new rules 

would have a substantive impact on a party’s rights. See U.S. v. Gutierrez, 443 F. 

App’x 898, 905-08 (5th Cir. 2011); Click-To-Call Technologies, LP v. Ingenio, Inc., 

YellowPages.com, LLC, 899 F.3d 1321, 1341 (Fed. Cir. 2018). Accordingly, the 

NIGC’s application of its grandfather provision to this case is not only consistent 

with the regulatory text and aims, but is compelled by the need to avoid retroactive 

rulemaking.

In addition, the Indian canon applies to the construction of regulations 

pertaining to Indian tribes. See United States v. Osage Wind, LLC, 871 F.3d 1078, 

1091 (10th Cir. 2017). This canon requires the grandfather provision to be construed 

liberally in favor of the Tribe, with any ambiguities interpreted to the Tribe’s benefit.

For all of these reasons, the agency’s interpretation of its grandfather 

provision is reasonable and so is entitled to judicial deference.

III. The 2008 IGRA Regulations Are Irrelevant To Interpreting The Ponca
Restoration Act

Finally, the States and the City contend that, even if the Part 292 regulations 

do not apply to this case, the agency and the district court nonetheless “should have 

considered the Part 292 regulations when they construed the PRA.” (Br. 46). They
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argue that these regulations “should have precluded the district court from deferring 

to the agency at Chevron step two.” (Br. 47). This argument is nonsensical. The 

States and the City are attempting to evade the explicit limitations on the 

applicability of the Part 292 regulations “to achieve through the back door what 

[they] cannot do directly.” In re Scarborough, 171 F.3d 638, 642 (8th Cir. 1999) 

(citation omitted). Neither logic nor the law supports their contention.

As the district court stressed, “§ 292.11 implements the IGRA, not the PRA.” 

(App. 327). IGRA authorized the Secretary to promulgate regulations to implement 

that statute. See Rancheria v. Jewell, 776 F.3d at 712. The Part 292 regulations 

implement the “restored lands” exception under IGRA going forward from 2008. 

They establish standards for determining whether lands acquired pursuant to tribal 

restoration acts will be considered “restored lands.” In some cases, the standard 

turns on the provisions of a restoration act, i.e., where a restoration act requires or 

authorizes the Secretary to take land into trust within a specific geographic area, only 

lands within that area can qualify as “restored lands.” 25 C.F.R. § 292.11.

But the Part 292 regulations have nothing to do with the proper interpretation 

of the text of tribal restoration acts, especially prior acts such as the PRA which was 

enacted 18 years earlier. That is a completely distinct issue.7 As demonstrated

7 The meaning of existing tribal restoration acts was not affected by the promulgation 
of the Part 292 regulations, nor would the meaning of those acts be affected by the 
alteration or rescission of the regulations.
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above, the PRA, by itself, simply does not address the issue of “restored lands.” The 

Part 292 regulations cannot and do not change this conclusion.

Had this case arisen after 2008, the NIGC would apply the Part 292 

regulations, which might have the effect of making the provisions of the PRA 

determinative of what lands can be deemed “restored” under IGRA.8 But here the 

NIGC properly declined to apply the Part 292 regulations because of the grandfather 

clause. The contention that, nonetheless, the Part 292 regulations should have been 

considered in construing the PRA is simply an attempt to end run the grandfather 

clause.

The Part 292 regulations, by their terms (i.e., the grandfather clause), are 

inapplicable to determining, under IGRA, whether the Carter Lake parcel constitutes 

“restored lands.” There is no basis for applying them indirectly under the guise of 

interpreting the PRA. Furthermore, applying the 2008 regulations to this case would 

violate the prohibition on retroactive rulemaking regardless of whether they are 

applied via IGRA or via the PRA.

8 The NIGC has not determined whether the Carter Lake parcel, which is within the 
Tribe’s service area under the PRA and is covered by its economic development 
plan, qualifies as “restored lands” under § 292.11. Further, as noted above, the 
validity of the geographic restriction in 25 C.F.R. § 292.11 has not been decided.
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CONCLUSION

The NIGC and the DOI carefully and thoughtfully analyzed the issues that 

were remanded to them pursuant to this Court’s 2010 decision, and the NIGC again 

concluded that the Carter Lake parcel constitutes “restored lands” on which gaming 

may be conducted. The district court analyzed the challenges to the NIGC’s 2017 

decision with equal care and thought, and correctly rejected those challenges. This 

Court should affirm the district court’s rulings that (1) the PRA does not control the 

“restored lands” issue; and (2) the NIGC properly refused to apply its 2008 

regulations in deciding whether the Carter Lake parcel is “restored lands.”
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